Sygoctt et d vV, VieNn, 5eely &1 Alcv-004 RS pocumen =/ i1ed O O OO age 0 DOC. Z AlLIB

: m:FlLEzSWL

MAR 3 6 2007
IN THE UNITED STATES DISTRICT COURT WioAg,
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISUIR, /g %T%amm

T Sounr

DAWN MAJERCZYK individually and on )
behall of a class of similarly situated individuals, )
—_— ) D7CV1543
aintiff, )
) JUDGE ANDERSEN
v. ) MAGISTRATE JUDGE NOLAN
) L _
MENU FQODS, Inc., a New Jersey Corporation, ) Jury Trial Demanded
| )
| Deiendant. }
iy iy xX
CLA I

Plaintiff Dawn Mujerczyk brings this class action complaini against defendant Menu
Foods, Inc. {“Menu Foods™) to seek redress for herself and all other individuals injured by its sale
of contaminated pet food throughout the United States,
NATURE OF THE CASE
| Menun Foods, one of the fargest pet food manufacturers n the world, recently
issued a mass recall of 42 brands of cat food and 51 brands of dog food.

2. That recall was issued — belatedly - as a result of evidence (hat the pet food in

question was contaminated with a potentially lethal agent.

3. When ingested by an animal, the contaminaled pet food can cause immediate
renal failure, resulting in the complele shutdown of the animal’s kidneys and, ultimately, its
death.

4. Menu Foods’ actions in selling the contaminated food and lailing to issue the

recall sooner were reckless and in breach its duties and warranties (o its customers.

07-CV-00453-SUMM
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5. Those actions were a proximate cause of injury to and the deaths of currently

untold numbers of pets, including plaimifl Dawn Majerczyk’s cat, as described more fully below.

6. On behalf of'a nationwide class, Majerezyk seeks redress for that misconduct.
PARTIES

7. Plaintiff Dawn Majerczyk is a citizen of Hinois, residing in Cook County, llinois.

B. Defendant Menu Foods is the self-proclaimed “leading manufacturer of

private-label wet pet food in North America.™ Tt is a New Jerscy Corporation with its principle
place of business in New Jersey. It docs business throughout the United States, including Cook
County, lllinois.
JURISDICTTON
9, The Court has original jurisdiction over this complaint pursuant to 28 U7.8.C.
§ 1332(d) because (a) plaintiff and numerious members of her putative class ave ¢itizens of states
diffcrent from those of which Menu Foods is a citizen, (b) the amount in controversy exeeeds
\ $5,000,000, cxclusive of interests and costs, and (¢) nonc of the jurisdictional exceptions
contained in 28 U.S.C. § 1332(d){4)-(5) applies to the instant action,
VENUE
10.  Venue is proper in this district under, inter alia, 28 U.8.C. §§ 1391{a)(1).
FACTS
11.  Menue Foods holds itself oul 10 the public as a manufacturer of safe, nulritious,
and high-quality dog and cat foad.

12. It makes numerous express wartanties about the quality of its food and its

manufactuting facilities.
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13.  For example, Menu Foods touts the claim that it “manufacture[s] the private-label,
wet pet-food industry’s most comprehensive praduct program with the highest standards of
quality’” and it operales “state-of-the-art” manufacturing facilitics in the United States and
Canada.

14.  Menu lioods intended for pet awners to beleve its statements and trust that its pet
food is of first-rate quality.

15.  Onor aboul March 16, 2007, Menu Foods announced a recall of approximately 42
brands “cuts and gravy” style dog food and 51 brands of “cuts and gravy” style cat food, all
produced at Menu Foods' tacility in Emporia, Kansas, between Dec, 3, 2006, and March 6, 2007.

16,  Weeks beforc the recall, Menu Foods had received numerous complaints
indicating that the pot food originating frotn the Emporia plant was killing pets.

17.  Asaresult of these complaint, Menu Foods tested its food on approximately 40 to
50 pets. Scven of those pets died afler ingesting the food.

18.  Despite having uctual knowledge of both the complaints it received and its own
study, Menu Foods delayed for weeks before issuing the notice of recall.

19.  Even then, its recall was conducted in a negligent manncr. For example, both its
website and the toll-free telephone number it provided to the public were frequently non-
operatiottal.

FACTS RELATING TO THE NAMED PLAINTIFF
20.  Onorabout March 10, 2007, Majerceyk purchased several pouches of Special

Kitty Select Cuts from a Walmart store for her nine-year-old cat, Phoenix.

21.  Menu Foods is the manufacturer of Speeial Kitty Select Cuts.
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22.  On March 16, 2006, shortly after inpesting Menu Food’s cat lood, Phoenix went,
into renal failure. Phocnix’s kidneys shut down, and on March 17, 2007, he had to be put down,

23.  Majerczyk incurred over $300 in veterinary expenses relating to the attempts to
save Phoenix’s life.

24.  Phoenix had been with Majerczyk™s family from birth.

25. The loss was devasting not only to Majerczyk, but also to her scventeen-year-old

son and fourteen-year-old daughter as well,

CLASS ALLEGATIONS.

26.  Majerczyk brings this action, pursuant to FRCP 23(b)(3), on behalf of herself and
a class (the “Class™) consisting of herself and all others who purchased pet food in the United
States that was ultimately subject to the March 16, 2007 Menu Foods recall.

27.  Upen information and belief, there are over 100,000 members of the Class such
that joinder of all members is impracticable,

28, Commwm questions of law and fact exist as 1o all members of the Class and
predominate over questions affecting individual membcers. Commeon questions for the Class
nclude:

(a)  Did Menu Foods act negligently in (ailing to prevent the contamination of
its pet food?

(b)  Did Menu Foods act negligently in failing to warn its customers in a

timely and effeciive manner of the danger of ils pet food?
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(c)  Did Menu Foods® breach cxpress and/or implicd warranties relating to the
sale of its pet food?

29.  Majerczyk will fairly and adequately protect the interests of the Class, her claims
arc typical of the claims of the members of the class, and she has retained counsel competent and
experienced in class action ligation.

30. A class action is superior to other available methods for fairly and efficiently
adjudicating this controversy because, among other things, (a) joinder of all members of the class
is impracticable, and (b) many members of the class vannot vindicate their rights by individual
suits because their damages are small relative to the burden and expense of litigating individual
aclions.

COUNT 1
(Breach of Warranticy)

31 Plaintiff incorporates by reference the foregoing allegations,

32.  Menu Foods breached express warranties to Plaintiff and violated the Uniform
Commercial Code,

33.  Menu Foods breached implied warranties to Plaintift and violated the Uniform
Conimercial Code,

34.  Mcnu Foods breached the implied warranty of merchantability.

35.  Asa proximate cause of this misconduct, plaintift and her ¢lass suffered actual

damages, including without limitation the cost of the contaminated pet food and any resulting

veterinary bills.




WHEREFORE, Plaintiff, on behalf of herself and the Class, prays for the following
relief:

1. An order centifying the Class as defined above;

2, An award of actoal damages;

3. Appropriate injunctive relief;

4, Medical monitoring damages;

3. Reasonable attorney’s [ees and costs; and

6. Such further and other relief the Court deems appropriate.
COUNTT1
(Negligence)
36.  Plaintiff incorporates by refercnee the foregoing allegations,
17.  Menu Foods owed its customers a duty to offer safe, non-contaminated producis
in the stream of commetec.
38.  Menu Foods breached this duty by failing to exercise due care in the producing,
processing, manufacturing and ofTering tor sale of the contaminated pet food described herein.
39.  Menu Foods further breached this duty by failing timely and effectively 1o warn
plaintiff and the class of the contamination even after it had actyal knowledge of that fact and of
the resulting risks.
4}, As a proxintate cause thereof, plaintiff and her class suffered achial damages,

including withont l[imitation the cost of the contaminated pet food and any resulting veterinary

bills.
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WHEREFOREF, Plaintifl, on behalf of herself and the Class, prays for the following
relief:
1. An order certifying the Class as defined above;

2, An award of actual damages;

3, Appropriate injunctive relief;
4, Medical monitoring dauneges;
5. Reasonable atlorney’s fees and costs; and

8. Such further and other relief the Court deems appropriate.
JURY DEMAND
Plaintiff requests trial by jury of all claims that can be so tried.

March 20, 2007 Dawn Majerczyk, individually and on behalf of a
class of similarly situated individuals

L a

one 01 OTReYS

John Blim

Jay Edelzon

Myles McGuire (Of Counsel)
Blim & Edelson, LLC

53 West Jackson Boulevard
Suite 1642

Chicago, linois 60604

(312) 913-9400

(312) 913-9401 (Tax)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE

KNOXVILLE DIVISION
TLIZAJEAN HOLT, )
)
Individually, and on behalf of similarly )
situated persons, )
) No.
Plaintiff, )
)
v. ) Class action
)
MENU FOODS, INC,, ) JURY DEMAND
) CLASS ACTION
Defendant. )}

CLASS ACTION COMPLAINT
I. Class Action
1. Plainiiff, individually and as representative of a Class of similarly situated
persons more defined below, brings suit against the named Defendant for offering for sale

and seiing to Plantiff and Class members pet food and food products - “cut and gravy™

pet products — formally recalled on March 16, 2007. Defendant is a corporation doing
business and operating in the United States. Defendant recalled cat and dog food
products that are sold under numcrous brands by several national chain stores in
Tennessee and other States in the United States.  The pet food products were produced
by Defendant(s), a private iabcl manufacturer, labeled by the Defendant, and then
distnbuted and ultimately sold to Plaintiff, Class Members, and others. Defendant issucd
ot caused to be 1ssued a press celease announcing, the recall, and the United States Food

and Drug Administration issued a press relcase the same day. These pet lood products

were intended to be placed in the strcam of commerce and distributed and offcred for sale
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and sold to Plaintiff and purchasers in Tennessee and the United States and fed to their

pets, cats and dogs.
II. Jurisdiction and Venue

2. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and
subsection (d), and the Class Action Faimess Act of 2005, Pub, L.109-2 (Feb. 18, 2005);
and over supplemental state law claims pursuant to 28 U.5.C. §1367.

3. Venue is proper in this Court and judicial district pursuant to 28 U.8.C. §1391
and/or Pub. 1,.109-2 because a part or substantial part of the events or omissions giving
tise to the claim vecurred in this judicial district, or a substantial part of property that is
the subject of the action is sitwated in this judicial district.

4. Tn this judicial district, Plaintiff purchascd the recalled pet food product made
by or for Defendant, and her pet ate or consumed 1. ‘Thousands of other
consumers/customers — including Plaintiff and other Class Members — purchased the
recalled or contaminated products in this judicial district from retailers that Defendant, its

agents, affiliates, or others it or they controlled sold or made available to them. [n turn,

retailers or others sold these recalled products to the general public, including PlaintiT,
Class members and other purchascrs. These products were purchased for consumption by
the pets of Plamtiff and the Class members. Defendant made or caused these products to
be oftered for sale and sold to the public, including Plaintift,

5. Rule 23 of the Federal Rules of Civil Procedure applies to class actions as

well.

II1. Plaintiff
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6. At all times matenial hereto, Plaintiff Lizajean Holt was and is a citizen of the

State of Tennessce and the United States and resides in Knox County, Tennessee.
IV. Plaintiff’s Purchase(s)/Defendant’s Recall

7. Plaintiff purchased recalled brands of Pet Pride and lams pet food from a
national chain grocery store, Kroger, operating in Knox County, Tennessce. Kroger, like
other retailers, did not alter the product produced by the Defendant in any way prior to
sclling it Lo Tennessee consumers and other consumers throughout the United States.

8. Without knowing that Defendants would recall the product after it was ofTered
for sale and sold to her, Plaintiff purchased and fed the product(s) to her cat, her pet. Her
pet became lethargic and began drinking large amounts of water and Plaintiff
discontinued feeding the Defendant’s products Lo her cat prior to the recall notice.
Plaintiff and thousands of other consumers will now face veterinary bills (o have their
pets evaluated for kidney damage.

9. Before her purchase, Defendant never warned Plaintiff that the pet food
product that she purchased for feeding her pet may or would cause it have health
problems or concems or that she would have to take her pet to a veterinarian due to a
health concern relating to or resulting from the tainted pet food.

10. On or on about March 16, 2007, Defendant issued a recall for certain pet food
for cats and dogs that it manufactured in plants that it controlled, owned, operated, or
managed in the United States.

1. Defendant’s business consists substantially of providing private label pet

foods at its plants or pet foods under other brands, not its own. In tum, Defendant’s
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products arc sold under a variety of labels or brands listed on its website as of March 17,
2007 and set forth below.

12. The product that Plaintif{ purchased at a Kroger in Knoxville was a product
recalled by Defendant.

13.  After Plaintit] purchased the pet food and fed it to her cat, she learncd about
the recall and the actual or potential problems and concerns from purchasing and feeding
the product to her pet.

14, Plaintiff bought the product(s) for thelr intended purposes: to feed her pet.

15. Detendant placed these pet products in the stream of commerce in Tenmessee
Qnd clsewhere expecting that consumers such ag Plaintifts, the Class members, and the
general public would feed these products to their pels.

VY. Defendant, Its Business, and the Recall

16. At all times matenial hereto, Defendant Menu Foods, Inc. was and is a New
Jersey corporation with its principal place of business in the State of New Jersey,
specifically located at 93130 Griflith Morgan l.ane, Pennsauken NJ 08110, Defendant is
ultimately owned or controtled by Menu Foods Income Group, an Onlario based legal

entity. Some of Defendant’s high managerial or officers or agents with substantial

authority are also high managerial officers or agents of Menu Foods Income Group.,
Defendant may be served through the Secretary of State for Tennessee or as provided by
law.

17. Defendant Menu Foods, Inc. owns, controls, is related o or ap affiliate of a

firm with plants where the pet food is manufactured or processed that are located in the

United States. These plants arc located in Emporia, Kansas and, Pennsauken, New
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Jersey, the place of manufacture where the pet products were recalled, and/or at other
locations in the United States.

18. Defendant is the leading North American private label/contract manufacturer
of wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty
retailers, and other wholesale and retail outlets, including Wal-Mart, Safeway, Kroger,

PetSmart, Inc., Giant Food, and other large retail chains, and has provided pet food

products to or for Proctor & Gamble, Inc. It produces hundreds of millions of containers
| of pet food annually.
il 19. Defendant has manufactured or produced pet food for private labels for about
‘. 17 of the 20 leading rctailers in the United States.
20. Defendant’s business includes manufacturing, producing, distributing, or
selling cat food under various brands or labels, and/or for third party firms, including:
Amecrica’s Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments,

Demoulus Market Basket, Fukamuba, Fine Feline Cat, Food Lion, Food Town, Giant

Companion, Hannaford, Hill Country Fare, Hy-Vec, Jams, Laura Lynn, L'l Red, Loving
Meals, Meijer’s Main Choice, Nutriplan, Nutro Max Gourmet Classics, Nutro Natural
Choice, Paws, Pet Pride, President’s Choice, Priority, $av-a-Lot, Schnucks, Science Diet
Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springficld Prize, Sprout, Total
Pet, Wegmans, Wostern Family, White Rose, and Wynn Dixie.

21. Delendant’s business includes manufacturing, producing, distributing, or
selling dog food under various brands or labels, and/or for third party firms, including:

America's Choice, Preferred Pets, Authority, Award, Best Choice, Big Bet, Big Red,

Bloom, Bruiser, Cadillac, Companion, Demoulus Market Basket, Eukanuba, Food Lion,
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Giant Companion, Great Choice, Hannaford, Hill Country Fare, Hy-vee, lams, Laura

Lynn, Li'l Red, Loving Meals, Meijer’s Main Choice, Mixables, Nutriplan, Nutro Max,

Nutro Ultra, Nutro, O'Roy US, Paws, Pet Essentials, Pet Pride ~ Good & Meaty,
President’s Choice, Price Chopper, Priority, Publix, Roche Brothers, Sav-a-Lot,
Schnucks, Shep Dog, Sprout, Statler Bros, Total Pet, Western Family, White Rose, Wynn
Dixie, and Your Pet.

22. On Defendant’s websile as of March 17, 2007, it listed by brands, the size of
the container or pouch, the dates of manufacture, and the products subject to recall.
‘Thus, cach container or pouch and size of each brand or label listed — subject to the recall
above — was noted specifically on its web site. "Thus, a 3 ounce can or pouch of Pet Pride
Pouch Mixed Grill 24 X 3 with sale by datc of March 8, 2009, with a spceified “UPC”
number was one of about 150 separatc Pet Pride labeled cat food that Defendant recalled.

The other brands also gencrally listed numerous separate pouches or containers bearing

the major private label or brand with a further sub-description similar to the manner
described above, by brand or label.

23, Alter reports or complaints from pet owners about symptoms — such as
vomiting or lethargy — suggesting kidney [ailure in their dogs and cats and/or aftcr reports
of deathg of certain pets, from or through its Canadian office or affiliation, Defendant
caused or issucd a recall of certain specified pet products, reportedly totaling hetween 40
and 60 tmilion cans.

24. Delendant also advised a governmental agency of the United States about the
reeall and certain events leading to the recall, namely the Food and Drug Adrmumistration

(FDA).

O
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25. Defendant produces over 1,000,000,000 pouches or containers of pet food
products each year, a substantial portion of which is sold or offered for sale in Tennessee
or for Tennesseans who purchasc the products for their pets. Many consumers who fear
for the health of their pets will no longer have the product becausc it has been fed to the
pets.

26. Defendant knows or should know that national, regional, and/or local
distributors will distribute these finished pet food products that it manufactures or
provesses to retailers 1o offer them for sale in Tennessee to Tennesseans who purchase
and buy them for their pets for consumption by their pcts in the State of Tennessee and in
this judicial district.

27. Defendant knows or understands that millions or tens of millions of cans or
pouches of the pet food products that it manufactures or produces will be advertised,
promoted, and sold in Tennessec and this judicial district, including a significant or
substantial part of the recalled pet food.

28. Defendant knows or understands that the promotion and advertising of pet
tood produced at its plants in part targets consumers and customers in Knox County, in
this judicial district, in the State of Tenncssee, regionally, or nationally.

29. Defendant makes or produces the pet food products in its plants with a
purpose or design that consumers and customers will purchase them, regardless of brand
or label name, place of purchase, or place where pets actually consume them.

30. Defendant makes or produces for third parties well-known, lcsser known,

and/or premium or discount brands or labels of pet foods and knows that customers and

consumers will ultimately purchasc them to feed to their pets.
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31. Defendant desircs that consumers and others who purchase or consider
purchasing a pet food product made or produced in one of 1ts plants, by whatever label or
brand, believe that the pet food product is safe for their pets to eat,

32. In the last few days, Defendant has recalled specified pet food products that
consumers and customers purchased from a time beginning about December 3, 2006 and
concluding about March 6, 2007.

33. Class members and others have purchased the pet products that were recalled
across the United States, in Tennessee, and in this judicial district.

34. Class members and others who purchased or fed Defendant’s pfoducts to
their pets did so in this judicial district, in Tennessee, and in the United States.

35. Somc class members or others have already taken their pets to a veterinarian
for treatment or diagnosis related Lo their pets cating the recalled pet food and more will
do so as word of the recall spreads. For instance, the Knoxville NewsSentine! carried a
prominent story about the recall and the potential dangers to the pets of Bast Tennessee
citizens in its Sunday, March 18, 2007 edition,

36. Class members have sullered and will suffer injuries, losses, or damage as a
result of the recall and/or feeding their animals the food that was recalled.

37. There have been other reported incidents of pet food being recalled as a result
of possible or actual concems or problems with the pet food and its or their effects on
pets. Defendant knew or should have known about the risks and possible injury,

VL Plaintiff, Class Members, and Qthers’ Losses, Damages, and Injuries

38. As aresult of their purchases of the pet tood recalled or subject to recall, set

forth above, Pluintiff, Class members, and others have suffered and will suffer a loss,
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damage, injury, and sustained damages, including consequential and incidental damages,
such as costs of purchasing the contaminated food product and replacing it with a sate
food product, including sale tax or a stmilar tax, costs of making an additional trip to a
relail store to purchase safe, non-contaminated pet food, the price of postage to secure a
refund offered by Defendant, the cost of veterinarians, treatment, medicines and the
trip(s) to make such visits for diagnosis and treatment, and otherwise.

VIIL. Breach of Warranties & Remedies

39. Defendant breached express warranties to Plaintiff, the Class, and others, and
violated the Uniform Commercial Code.

38. Defendant breached implied warranties to Plaintift, the Class, and others, and
violated the Uniform Commercial Code.

40. Defendant breached the implied warranty of fitness for a particular purpose
by claiming certain of the pet food that it manufactured or produced and was recalled
were fit and safe for consumption by pets and thereby violated the Unitorm Commercial
Code.

41. Defendant breached the implied warranty of merchantability. In [act, the pet
food subject o recall and purchased or used by Plaintiif, the Class, and others was not
merchantable. This breach violated the Uniform Commercial Code,

42. Plammtiffs are entitled to the remedies for breach authonzed by the Uniform

Commercial Code and other law,

VI1IL. Negligence

)
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43, Defendants owed Plaintiff and the Class a duty to only offer safe, non-
contaminated products for consumption by pets and offered for sale and sold in the
stream of commerce.

44, Though its failure to exercise due care Defendant owed Plaintiff, the class,
and others, Defendant was negligent in producing, processing, manufacturing, and
offering for sale the recalled pet food and pet food products it offered for sale and sold to
Plaintiff, the class, and others.

45, Defendant failed to use sufficient quality control, to do adequate testing, to
perform proper manufacturing, production, or processing, or failed to take suflicicnt
measures to prevent the pet food products that were recalled from being offered for sale,
sold, or fed to pets.

46, Defendant knew or should have known that the pet [ood that was recalled
presented an unaceeptable risk to the pets of the Plainti(Y] the Class, and others and would
result in damage that was foreseeable and reasonably avoidable.

47. 'The loss, damage, and injurics were foreseeable.

48. Defendant’s negligence proximately caused the loss, damage, injury, and
damages to Plaintiff, the Class, and others.

IX. Statutory Unfair or Deceptive Trade Practices Act

49, Plaintiff, the Class, purchasers, others, and Defendant are each a “person™
within the meaning of Tenn. Code Ann. §47-18-103.

50. Defendant’s offer for salc or sale of their recalled pet food products is in or

affects rade or commerce in Tennessee.

10
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51. Delendant impliedly represented to the public, Plaintiff, the Class and others
that its pet food products were safe for consumption by their pets and could be safely
purchased.

52. In fact, Defendant recalled or caused to be recalled millions of containers or
pouches of pet food becausc 1t risked the health and well-being of consumers, cusiomers,
Plaintiff, purchasers, the Class, and others.

53, Defendant violated Tenn. Code Ann. §47-18-104 (a) and sub-parts of (b) by
placing these unsafe pet food products in the stream of commerce in Tennessee.

54, Each Plaintiff, Class member, and other person adversely affected in
Tennessece has sutlered an asn.:ertainable loss of money or property duc 1o a violation of
the Consumer Protection Act.

55. Plaintitls brings a claim for a violation of the Tennessee Consumer Protection
Actunder Tenn. Code Ann. §47-18-109, including the ascertainable loss of money or
property by each such person.

X. Rule 23

56. Plaintiffs ask this Court to cerlify the following Class:

All persons mn the United States who purchased or led his, her, or their cat(s) or

dog(s) pet food produced or manufactured by Defendant that was or will be

recalled by the Dofendant, inclnding that produced from December 3, 2006 up to

and including March 6, 2007.

57. Plaintift 1s a member of the Class, sucs as a representative party on behalf of
all, and avers that the cliss is so numerous that joinder of all members is impracticable,

58. There are questions of law or fact common to the Class. These common

questions include but arc not limited to the [ollowing:

|9
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a. Whether Defendant sold pet food products that were recalted or subject to a
recall?

b. Whether Defendant advertised, represented, or held itself out as preducing or
manufacturing a pct food product that was safe for pets of the class members?

¢. Whether Defendant expressly warranted these products?

d. Whether Defendant impliedly warranted these products for fitness for a
particular purposc?

e. Whether Defendant impliedly warranted these products for merchantability?

f. Whether Defendant purported to disclaim any express warranty?

£. Whether Defendant purported to disclaim any implied warranty?

h. Whether uny limitation on warranty fails to meet its essential purpose?

1. Whether Defendant intended that the pet food products be purchased by
Plaintiff, Class members, or others?

j- Whether Defendant intended or foresaw that Plaintiff, class members, or others
would {ced their pet food products to their pets?

k. Whether Defendant recalled the pet food products?

1. Whether Defendant was negligent in manufacturing or processing the pet food
products?

m Whether using the products as intended — to feed their pets — resulted in loss,
injury, damage, or damages to the Class?

n. Whether Defendant’s negligence proximately caused loss or injury to damages?

0. Whether Class members suffcred direct losses or damages?

p. Whether Class membors suffered indircet losses or damages?

12
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q. Whether Defendants’ acts or practices violated state Deceptive Trade Practices
Acts?

59. The claims or defenses of the representative parties are typical of the claims
or defenses of the Class.

60. The representative parties will fairly and adequatcly protect the interests of
the Class.

61. Prosecuting scparate actions by individual members of the Class would create
a risk of either —

a. Inconsistent or varying adjudications with respect to individual members of the
class which would establish incompatible standards of conduct for defendants, the parties
who oppose the class, or

b. Questions of law or fact common to the members of the class predominate over
any questions affecting only individual members, and a class action is superior to other
available methods for the [ar and efficient adjudication of the controversy.

c. few, if any, Class members have an interest in individually controlling the
proseculion of separate actions;

d. Plaintiff 15 unaware of any litigation concemning the controversy already
commenced by members of the class;

¢. It 15 desirable to concentrate the litigation of the claims in this forum;

f. No unusual difticulties are likely to be encountered in the management of a

class action,

13
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62. The undersigned Attorneys for Plaintiff and the Class request that the Court
appoint them to serve as class counsel first on an mnterim basis and then on a permanent

basis.
63. They will fairly and adequately represent the interests of the class, have

identified or investigated the Class’s potential claims, are experienced in handling class

actions, other complex litigation, and consumer claims of the Lype asserted in the action,
know the applicable law, will commit sufficient resources to represent the class, and arc
best able to represent the Class.

64. Plaintiff requests this Court to certify this Class in accordance with Rule 23
and the Class Action Fairness Act of 2005,

XII. Jury Demand

65. The Class demands a jury trial on all issucs triable by a jury.
XIIL. Prayer for Relief

Wheretore, premises considered, Plaintiff prays that the Courl grant the following

relief:

1. That process issue and Defendant be served. (Plaintiff’s counsel will first
provide Defendant’s agent, Corporation Trust Company, 820 Bear Tavern
Road, West T'renton, NJ 08628 with a Notice of Lawsuit by mail pursnant to
the Federal Rules)

2. 'T'hat as soon as practical, the Court certify a Class, defined herein, or moditied
as appropriatc under the facts and law.

3. That the Court find that Plaintiff has satisficd Rule 23°s and federal law’s

requirements lor certifying a Class.

14




. ,  Case 2:07-cv-00457-RSM  Document 2-4  Filed 03/29/2007 Page 22 of 73

4, That the Court find that Defendant manufactured or processed the pet food
products that were sold or offered 1o sale to Plaintiff and the Class.

5. That the Court find that Defendant intended Plaintiff and Class members to
belicve that the pet foods sold were fit and safe for consumption by their pets.

6. That a trial be held and Defendants be held liable to the Class tor — breach of
warranty, negligence, and under state statutes prolubiting deceptive trade
practices,

7. That the Class be awarded an amount sufficient for dircet damages occasioned
by Defendants’ acts and practices.

i 8. That the Class be awarded an amount sufficient for indircel, consequential,

and incidental damages occasioned by Defendant’s acts and practices.

9. That the Class be awarded reble damages or special damages authonzed by
state statuics prohibiting deceplive trade practices, depending upon the State
where the Class Member lives.

10. That the Court award rcasonable attorney’s fees and costs and expenses
recoverable under law.

1 1. That the Court order such other, further relief as the casc requires and justice
demands,

Dated: March 19, 2007,
Respecttolly submitted,

{5/ A, Jumes Andrews _
A, James Androws, BPR # 15772
905 Locust Street

Knexville, Tenncssee 37902
(B63) 660-3993

Fax: (K65) 523-462

13
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fsPerry A, Craft

Perry A. Crafi, BPR # 6057
Craft & Sheppard, PLC

The Shiloh Building

214 Centerview Drive

Suite 233

Brentwood, Tennessee 37027
(615) 309-1707

(613) 309-1717 (fax)

/s/Nichole Bass

Nicole Bass, BPR # 021383
905 Locust Street
Knoxwville, Tennessec 37902

(865) 310-6804

Cost Bongd

‘We are suretics for costs not to excead §$1,000.

fs/ A Jamoes Andrews

16
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TRUHLLO RODRIGUEZ & RICIIARDS, LLC
Donna Siegel Moffa, Esquire

Lisa I. Rodriguez, Bsquire

8 Kings Highway West

TTaddonfield, NJ 08033

TEL: {856}795-9002

FAX: (856)795-9887

BERGER & MONTAGUE, P.C,
Sherrie R, Savett, Esquire
Michael T. Fantini, Esquirc
Russell D, Paul, Esquire

1622 Locust Street
Philadelphia, PA 19103

(215) 875-3000

Attorneys for Plaintiffs and the Class

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Jared Workman, and Mark and Mona Cohen,
on behalf of themselves and all others
similarly sitwated,

Civil Action No.
Plaintiffs,
VS.
Menu Foods Limited, Menu Foods Inc., and :
Mcenu Foods Midwest Corporation : COMPLAINT - CLASS ACTION
JURY TRIAL DEMANDED

Defendants,

| PLAINTIF¥S’ CLASS ACTION COMPLAINT
Plaintiffs Jared Wﬁrkman, and Mark and Mona Cohcn, by their attomeys, allege upon
information and belicf, the following:
1. This cluss action is brought, and these proceedingg instituted, to redress the harms

resulting from the manufacture, production, and sale by Menu Foods Limited, Menu Foods Inc,

and Menu Foods Midwest Corporation of dog and cat food marketed under over 90 brand narnes,
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Plaintiffs make the following allegations, except as to the allcgations specitically pertaining to
Plaintiffs and Plamntiffs’ counsel, based upon the investigation undertaken by Plaintiffs’ counsel,
which included, inter alia, review and analysis of Defendant’s website, press releases, news
articles, and pleadings filed in other suits,

FRELIMINARY STATEMENT

2. Defendants manufacture and sell over 90 brands of pet food for cats and dogs,
including popular labels like lams and Eukanuba and private label brands sold at large retail
chains. On March 16, 2007, the parent company of Menu Foods Limited issued a press release
announcing the recall of 60 million cans of contaminated dog and cat food manufactured
between December 3, 2006 and March 6, 2007, The recall covers the “cuts and gravy” style pet
foods in cans and pouches manufactured at two of Menu Foods Litniled’s U.S. manufacturing
facilities - Mecnu Foods, Inc. and Menu Foods Midwest Corporation, located in New Jersey and
Kansas, respectively.

3. The recalled pet food that Plaintiffs and Class members purchased and fed to their
pets caused their pets to become it through kidney disease, requiring veterinarians visits,
medications, hospitalizations and, in some cases, burials of those pets that died due to renal
failure caused by the contaminated pet food. Many pets that consumed the recalled tainted food
now require ongoing monitoring of their health to ascertain the extent of the damagc to their
kidneys.

4. Plaintiffs here scek damages, injunctive relief, attorneys’ fees, and costs against

Defendants.
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PARTIES
3. Plaintiff Jared Workman resides at 1150 Unit I, Monroe Drive, Boulder, CO,
80303. Plaintitt Workman purchased and fed his cat lams pet food that was manufactured by
Defendants during the Class Period. This cat, named Scth, became ill with kidncy disease, was
hospitalized, and subscquently died of acute renul fuilure, In addition to the cost of purchasing

the contaminatcd food, Plaintiff Workman incutred economic costs in connection with the

medical treatment and burial of his cat, as well as continuous medical monitoring of his other
twao cats,

6. Plaintiffs Mark and Mona Cohen reside at 1415 Brighton Street, Philadelphia,
PA 19111, Plaintiffs purchased and fed their dog Iams pet food that was manufactured by
Defendants during the Class Period. This dog, named Cookie, subscquently developed
symptoms of acute renal failure. In addition to the cost of purchasing the contaminated food, the
Cohens incurred economic costs in connection with the medical treatment and dumage to

personal property caused by their dog’s illness.

7. Defendant Menu Foods Limited is a Canadian corporation located at 8 Falconer
Dr., Mississauga, ON , 5N 1B1. Menn T'oods Limited has done business throughout the United
States and in the State of New Jersey at all times relevant to this lawsuil.

8. Defendant Menu Foods Inc. is a New Jersey corporation, with its headquarters at
0130 Gritfith Mogan Lanc, Pennsauken, NJ 08110, Memr Foods Tne. has done business
throughout the [Jnited States and in the Statc of New Jersey at all times relevant to this lawsuit.

Menu Foods Inc. is a wholly-owned subsidiary of Menu Foods Limited and manufactures pet

food for distribution in the United States.
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9. Defendant Menu Foods Midwest Corporation is a Delaware corporation, with its
headquarters at PO Box 1046, 1400 East Logan Ave., Emporia, K8 66801, Menu Foods
Midwest Corporation has done business (hroughout the United States and in the State of New
Jerscy at all times relevant to this lawsuit, Menu Foods Midwest Corporation is 2 wholly-owned
subsidiary of Menu Foods Limited and manufactures pet food for distribution in the United |
States.

10.  The events complained of occurred throughout the United States and in the State
of New Jersey.

JURISDICTION AND VENUE

il.  This Court has original jurisdiction over this class action under 28 U.5.C.
§1332(a)(2), {d) (5)(B), (d) (6) beeause (1) there are 100 or more class members, (ii) there 1s an
aggregate amount in controversy of at least §5,000,000, exclusive of interest and costs, and (iii)
there is minimal diversity because at lcast one plaintiff and one defendant are citizens of
ditferent statcs.

12, Venue in this Court is proper in that Defendants transacted business in this county
and the conduct complained of vccurred in this district, as well as elsewhere in New Jersey.

STATEMENT OF FACTS

13, Defendant Menu Foods Limited purports to be the leading North American privatc
label/contract manufacturer of wet pet food products sold by supermarket retailers, mass
merchandisers, pet specialty retailers, and other retail and wholesale outlets, 1n 2006, Menu Foods

Limited produced more than one billion containers of pet food.

14, Decfendant Menu Foods Limited is the parent company of, and wholly-owns, both
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Defendant Menu Foods, Inc. ("MFT”), located in Pennsauken, New Jersey, and Defendant Menu
Foads Midwest Corporation (“MFMC™), located in Emporta, Kansas. MFI and MEMC are two of
Menu Food Limited’s manufactunng facilities in the United Staies.

15. At least from December 3, 2006 through March 6, 2007, Defendants failed to adhere
to propet safety standards and failed to ensurc that the pet food they manufactured and sold was free ~
from contamination. More specifically, on March 16, 2007, the parent company of Menu Foods
Limited issued a press release wherchy it announced the recall of a portion of the dog and cat food
manufactured between Decernber 3, 2006 and March 6, 2007. The recall covers the “cuts and
gravy” style pet foods in cans and pouches manufactured at two of Menu Food Limited’s facilities -
MFI logated it Pennsauken, New Jersey and MFMC in Emporia, Kansas.

16. Reportedly, 60 million cang and pouches of the pet food were tecalled,

17.  The recalled pet food was sold under more than 90 brand names, including popular
labels like Iams and Eukanuba and private label brands sold at large retail chains. A list of all brand
names that were recalled is contained on the Company’s website and js attached hereio as
Addendum A, Retailers who sold the contaminated products include Ahold USA, Kroger Co.,
Sufeway, Wal-Mart, Pet Smart, and Pet Value, among others.

18, Menu FFoods Limited acknowledges receiving complaints in the United States which
raised concern about pet food manufactured since early December 2006, and ils impact on tﬁe renal
health of the pets cunsuming the products. The Company has discovered that timing of the
production assaciated with these complaints coincides with the introduction of an ingredient from

a new supplier.

19, Stephen Sundlof, the Food and Drug Administration’s (FDA} chief veterinarian,
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said that Memu Foods began its own taste tests of its pet food beginning February 27, 2007 in
approximately 40 to 50 pets. Within a few days, animals began showing signs of sickness. In
early March 2007, 7 animals died. Mem Foods anmounced its recall weeks later, on March 16,
2007.

20.  The FDA has reported that it received numerous calls and complaints from
owners of sick and decéased pets, who flooded phone lines at State FIDA offices, as well as calls
from veterinarians and pet food companies. See Log Angeles Times, March 20, 2007.

21.  To date, there are 15 confirmed death. The FDA expects the death toll to rise,

22.  The FDA said that (he investigation is focused on problems with wheat gluten,
which Menu Foods Limited said had been coming from a new supplicr. Wheat gluten is a source
of protein and was used to thicken the gravy m the pet fuod.

23, Plaintiff Jared Workman owned a cat named Seth. During December 2006,
Plaintiff Workman fed his cat [ams pet food, as well ag other brand name cat foods which are
now listed on the Company’s recall list as contaminated products.

24, In December 2006, Plaintifll Workman noliced that his cat, Scth, was acfing
strangely. He was lethargic and eating less than usual. Plaintiff called his eat veterinarian, who
came to the house to perform blood work, The vet reported that Seth was dying of kidney
failure. Plaintiff Workman then took Seth to an animal hospital in Greeley, Colorado. Alter
several days in the hospital, 1L became clear that Seth was most likely suttering from acute renal
failure. After about one week in the hospital, and despite constant medical treatment, Seth died.

25, Inaddition to Plaintiff Workman suffering ecmotional distress from the loss of his

cat, he spent approximately $2 500 in veterinarian bills and burial costs, which was not covered

i}
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by insurance. In addition, Plaintiff Workman spend almost $300 to have his other two cats
tested, and will incur additional costs to have them continually monitored.  In addition to these
costs, Plaintiff Worlanan has not received any refunds for the cost of the contaminated pet food
that he initially purchased. Finally, he estimates that it will cost him approximately $1,000 to
purchasc a new cat.

26,  Plaintiffs Mark and Mona Cohen own an 11 month old dog named Cookie that is

a Yorkic-Bijain mix. Beginning January 2007, the Cohens’ dog Cookie became violenlly ili

with severe vomiting. The Cohens had been feeding Cookie Iams dog food.

27, In January and February 2007, Cookie’s condition worsened and Cookie
dcveloped‘ symptoms of kidney disease, including vomiting, lethargy, cxcessive thirst, loss of
appetite and dehydration. The Cohens took Cookie to the veterinarian on four separate
occasions, including a midnight visit on February 9, 2007 to a veterinarian emergency room
which required an x-ray at an additional cost of $300.

28, Although the Cohens’ suspected that the Tams food might be involved in Cookie's
condition, they were assured by their salcsperson at PetSmart that this was unequivocally not the
case and that Cookie should not be switched to a different dog foed. The Cohens, however,
insisted a switch be made, and purchased, al the recommendation of their PetSmart salesperson,
a dog food under the brand name Nutro, Both Tams and Nutro were manufactured and recalled
by Defendants.

29, Cookie is currently on an anti-nausea medication called Reglin and requires

additional vetrinarian visits and monitoring of hee kidoey funclions.

30.  Inaddition to suffering emotional distress, the Cohens have incurred the costs of
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medical bills not covered by their pet insurance, prescription medication bills, damage to their
personal property including rugs and carpets caused by their’s pet’s illness, and the costs of
future medical monitoring of their dog,

31.  Asaresult of Defendants” wrongful actions, Plaintiffs and Class members have
gick or deceased pets, and have suffered economic damages, including, but not Hmited to, the
costs of the recalled pet food, the costs of medical treatment for their pets, burial costs, the costs
to replace their pets, and the cosis (o replace or clean personal property damaged as a result of
their pets’ illnesses.

32, In addition, their pets will require continuous medical monitoring to gauge the
long-lerm effects of the contaminated pet food on their kidney functions and overall health.
Therefore, becanse the precise impact on the health of class members’ pets is not currently
known, Plaintiffs and the Class scck the cost of medical monitoring for their pets.

CLASS ACTION ALLEGATIONS

33, Plaintiffs bring this action on their own behaif and on behall of all other persons
similarly situated.

34.  The class which Plaintiffs seek to represent arc composed of all persons in the
United States who purchased any of the pet food brands manufactured by Defendants during the
period commencing Decernber 3, 2006, and ending March 6, 2007 (the “Class Period™) that werc
recalled by Delendants.

35.  The class is composed of thousands, and possibly millions, of persons, the joinder

of whom is not practicable, The disposition of their claims in a class action will benefit both the

parties and the Court. Defendants have recalled 60 million cans of pet food that it sold
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throughout the United States during the Class Period, and thus the Class is sufficiently numerous
to make joinder impracticable, if not impossible,

36.  There are questions of Fact and law which are common to all members of the
class, inclading, inter alia, the following;

1. Whether Defendants breached any express or implicd warrantics when
they manufactured and sold the recalled pet food;

2. Whether Defendants’ negligently manufactured and sold the recalled
pet food; and

3. Whether the Class has been damaged, and if so, the appropriate measure
of damages including the naturc of the equitable relief to which the class
is entitled.

37.  The above common issues of fact and law predominate over any arguable
individualized issues.

38.  Plaintiffs’ claims are typical of the claims of the other members of the class
because Plaintifts’ and all of the Class members’ damapes anise from and were caused by having
purchased and fed the recalled pet food to their pets. As a result, the evidence and the legal
theories regarding Defendants’ alleged wrongtul conduct are identical for Plaintiffs and all of the
Class members.

39.  Plaintiffs will fairly and adequately protect the interests of the members of the
Class, and Plaintiffs bave no interests which arc contrary to or in conflict with those of the Class
they seek to represent.  Plaintiffs have retained competent counscel experienced in class action
litigation to further ensure such protection and to prosecute this action vigorously.

40.  The prosccution of separate actions by individual members of the class would

create a risk of inconsistent or varying adjudications with respect to individual members of the




.

Case‘2:07-cv-004'57-RSM Document 2-4  Filed 03/29/2007 Page 33 of 73

class, which would establish incompatible standards of conduct for the parly opposing the class
and would lead to repetitious trials of the numerous common questions of facts and law.
Plaintiffs do not belicve that any difficulty will be encountered in the management of this
litigation that would preclude its maintenance as a class action. Plaintifts believe and therefore
aver that claims are small in relation to the costs of an individual suit, and a class action is the
only proceeding pursuant to which Class members can, as a practical maller, recover, As a result
a class action is supertor to other available methods for the fair and efficient adjudication of this
controversy.

41.  Proper and sufficient notice of this action may be provided to the Class members
through notice published in appropriate publications.

42.  Plainti{fs and the members of the Class have suffered irreparable harm and
damages as a result of the Defendants’ Wroﬁgful conduct as alleged herein. Absent
representative action, Plaintiffs and the members of the Class will continue to suffer losses,
thercby allowing these violations of law to proceed without remedy.

COUNT I - BREACH OF EXPRESS WARRANTY

43.  Plaintitfs incorporate by reference the preceding paragraphs as if they were fully
set forth herein.

44, Defendants expressly warranted that the recalled brands of pet food were, in fact,
ingestible food that was safe for consumplion by dogs and cats.

45.  Inaddition, Defendants made numerous cxpress warrantics about the guality of its
food and its manufacturing facilities. For example, Menu Foods touts the claim that it

“manufacture[s] the privalc-label wet pet-food industry’s most comprehensive product program

10
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with the highest standards of quality” and it operates “state-of-the-art” manufacturing facikities
in the United Statcs and Canada,

46.  Members of the Class were induced by Defendants’ Iabeling, advertising and
marketing the recalled brands of pet food as “food” to rety upon said express warranty, and did
so rely in purchasing the recatled brands of pet food and feeding them to their pets.

47.  Inreliance on Defendants’ unfrue warranties, Plaintiffs and the Class purchased
the récalled pet food and fed that food to their pets.

48.  Plaintiffs and members of the Class sustained damages as a proximate result of
said breach of warranty.

COUNT 1 - BREACH OF IMPLIED WARRANTY
OF MERCHANTABILITY

49.  Plaintiffs incorporate by reference the preceding paragraphs as if they were fully

set forth herein,

50. ]’_)efc.nc.lants are merchants pursuant (o scctions 2-104 and 2-314 of the Uniform
Commercial Codc with respect to pet foods.

51, Through Defendants’ marketing, labeling, and sales, Defendants impliedly
warranted that the recalled pet food, which was sold to Plainliffs and Class members and fed to
their pets, was fit for the ordinary purposc for which it was intended, namely, to safely feed and
nourish pets withoul any resulting negative health effects, pursuant to section 2-314 of the

Uniform Commercial Code.

L1
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52.  Through Defendants” marketing, labeling, and sales, Defendants knew that
Plaintiffs and Class members would purchase the recalled pet food at issue for the ordinary
purpose of feeding their pets.

53. Defendants manufactured, labeled, advertised, sold, and distributed the recalled
pet foods al issue for the ordinary purpose for which it was purchased by Plaintiffs.

54.  Plamiiffs and Class members purchased and used the recalled pet foods for the
ordinary purposes for which such goods arlf: sold, namely feeding them to their pets.

55.  Plaintiffs and Class members relicd upon Defendants’ representations and clatms
in purchasing the recailed pet foods.

56.  The recalled pet foods purchased by Plaintiffz and Class members were unfit for
their ordinary purpose when sold, In fact, such pet foods were contaminated and cansed severe
illness and/or death of the pets that consumed them, Therefore, Defendants breached the implicd
warranty of merchantability in the sale of the recalled pet foods at issue.

57.  Plaintiffs and members of the Class sustained damages as a proximate result of
said breach of warranty, |

COUNT I - NEGLIGENCE

58.  Plaintiffs incorporate by reference the preceding paragraphs as if they were fully
set forth herein.

59. Defendanis owed a duty to pet owners wh;n purchased its products to ensure that
their pet food was safe for pets to consume and free from contamination, such that no pets
consuming these products would be injured or die as a result of such consumption.

60.  Defendants breached said duty as described herein above when they failed to

12
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adherc to proper safety standards and failed to properly ensure the safety of their products when
they sold contaminated pet food, proximately causing damage to Plaintiffs and members of the
Class,

6l. As éproximatf: result of the Defendants’ conduet described herein, Plaintiffs and
members of the Class have suffercd damages as a result and continue to suffer damages as 8
result.

JURY DEMAND
Plaintiffs hereby request a trial by jury on all issues triable by right before a jury.
PRAYER FOR RELIEF
THEREFORE, Plaintiffs pray for judgment as follows:
1. That this Court certify this action as a Class action pursuant to Federal Rule of

Civil Procedure 23(a) and (b)(3), and appoint Plaintiffs and their counsel to

represent the Class;

2, That this Court enter judgment and award damages in favor of Plainliffs and the
Class, and against Defendants under the theories alleged hercin;

3 That this Court establish a fund for the medical monitoring of Plaintiffs’ pets to
discover and treat the extent of kidney damage these pets have sulfered as a result
of consuming Defendants’ recalled pet food,;

4, That this Court award Plaintiffs all attorneys’ fees, expenses and costs of this suil;

5. That this Court award Plaintitfs pre-judgment and post-judgment interest at the

maximum rate allowable by law, compounded daily; und

13
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6. That this Court grant such other, further, and different relief that the Court deems
! necessary, just, and proper.
Daled; March 22, 2007 Respeciiully submitted,

TRUNLLO RODRIGUTLZ & RICHARDS, LLC

! By /s Donna Siegel Moffa

' Donna Siegel Moffa, Esquire
Lisa J. Rodriguez, Esquire
8 Kings Highway West
Haddonfield, NT 08033
TEL: (856)795-9002
FAX: (856)795-9887

BERGIIR & MONTAGUE, P.C.
Sherrie R. Savett, Esquire
Michael T. Fantini, Esquire
Russell D. Paul, Bsquire

1622 T.ocustl Street
Philadeiphia, PA 19103

(215) 875-3000

ROVNER, ALLEN, ROVNER ZIMMERMAN &
NASH

Robert A. Rovner, Esquire

Jeffrey 1. Zimmerman, Esquire

175 Bustleton Pike

Feasterville, PA 19053-6156

(215) 698-1800

Attorneys for Plaintiffs and the Class
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Schedule A

Recalled Menu Voods’ Pet Food Brands!

' http://www memufoods.com/recall/product_cat html, accessed March 21, 2007,
htip://www.menufoods. com/recall/product_dog.html, accessed March 21, 2007.

15
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LU U P

Recalled Dog Product Information Meht Fao

8 Faltonel

Homa Recall Information 1-866-895-2708 Sbestsvi)

Recall information Ganada L}
Presa Relzage 1. pmmericas Chalos, Preferred Pels
Cat Produet Information Authority

. Puwargd

o Product kforeeation 4, Best Chales

5. BlaBet

6. Blg Red

7. Bloam

B, Caditac

4. Dompanion

10.  Demaulgs Markat Roasket

11, Eukanubg

1z, Foadlblon

13, Gant Companion

14, Grest Choice

15. Hannaford

16, Hilf Country Fare

17, BHy-Vea

18. Jams

12, Lawalyon

0. Loving Magls

i 21, Metiss Main Cholcs

i 2. Mighty Don Pavich

| 23, Mixphles

24, Nufriplan

25, Nutrp Max

26.  Muiro Natural Choles

27, Mutre Ultm

2B, Putrg

‘ 29, Orfiey Canada

. 0, CfRoy LS :

| 3. Paws
32, el Essentisls
33, PelPridn - Gond.o. Meaty ;
34, Pregidents Choicg
35, fuee Chopoer
36, Prority Caneda
37, Pruiy s

w

hitp:/fwrwrw.menufoods.com/cecallproduct_dog.hitml 3/21/2007
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38,
3,

41
42,
43,
A5,
47,
49,
51,

52
33.

Publix

Roche

Save-A-l ot
Schrucks

Shet Dog
snuinosield frize
Sprout

Stater Brothers
Stop f Shop Companion
Tops Companlpn
Weamans. Brulser
Wels Yotal Pet
Western Pamily Us
Whire Rose

Winn Dixie

Your pet

& Copyright 20, Meny Foods Incams Fund, All Rlghtz Reservad.
Best ylewed ustng Internat Explorer.

hitp:/fwww . meenufoods.com/recall/product_dog. htm!
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[ Y . P -

Recalled Cat Product Information Menu Foa

B Faltonm

‘ " Homo Recall Information 1-866-895-2708 i

Recall Information Cansde ) !
Fress Relanzg

Cal Produe! inforpation
Dog Product Infarnaiion

1. Amercas Cholce, Preferrad Pets
2. Authorty :
3. Best Cholce g
4 Camgarion |
5. Compliments
6. [emoulas Market Basket
7. Fukanubs
§. Fing Feline Cat
! 9. Fpod Lin
i 10, Efucliown

11, Glant Companion :

iz, Hoppaford 5

13,  Hilt Country Farg

14, My-Ves

15, lams

16, Lawgiynn

17. JilRed

13,  Loving Mook

19, Meijers Man Choice
i 20, Nutplplen
i 21, pulro Max Gourmet Classics
| 22, Nutro Natural Cholce
23, Paws
24, pet Pride *
25, Ppresidents Choloe
6, Prica Chonper
. Pl S ’
28, Gave-pciot ]
79, sehnucks 5
30, soiencs Diet Feling Savory Cuks, Cans 1
31, Sophistacat
32, Specil Kity Canada
33, Special Kitty US

35, Soprog
36.  Stop & Shop Companion
37. Tops Companisn

http://www.menufoods.com/recall/product_cat.html 321/2007
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

_ A
Lauri A. Osborne, Individually and On Behall ) No. .5 (& i '} {/} A

of All (nhers Similarly Sltuatiiaimifn ) @A&K CQ]‘LO 0 4 6 9 Wc

Va.
MENT FOODS, INC.

DEMAND FOR JURY TRIAIL

Defendant.

R A N T

CLASS ACTION COMPLAINT

Plaintiff Laurt A, Osborne brings this class action complaint against Menu Foods, Ine.
(*Menu Foods™) to seek redress for herself and other individuals injured by its sale of
contaminated pet food throughout the United States,

NATURE OF THE CASE

1. Menu Foods, onc of the largest pet food manufaciurers in the world,
recently issued a mass recall of 42 brands of cat food and 51 brands of dog food.

2. That recall was issued belatedly as a result of evidence that the pet
food in guestion was contaminated with a potentially lethal agent.

3. When ingested by an animal, the contaminated pet food can cause
immediate renal failure, resulting in complete shutdown of the animal’s kidneys and, ultimately

its death.

4, Menu Foods® actions in selling the contaminated food and failing to issue the

recall sooner were reckless and in breach of its duties and warranties 1o its custotners.
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5. Those actions were a proximate cause of injury to and the deaths of currently

untold anumbers of pets, inclikling plaintff Laurd A. Osbome’s cats, as described more fully

below.
6. On behalf of a nationwide class, T.auri A. Osborne seeks redress for that
misconduct.
PARTIES
7. Plaintiff Lavri A. Osborne is a citizen of Connecticwt, residing in Terryville,
Litchfield County, CT.
8. Defendant Menu Foods 15 the self-proclaimed “leading manufacturer of private-

label wet pet food in North America”™ Tt is a New lersey Corporation with its principal place of
business tn New Jersey, 1t does busincss throughout the Unijted States and throughout
Connecticut, 1t also has offices in Ontario, Canada,
JURISDICTION

9. The Court has original jurisdiction over this complaint pursuant to 28 U.5.C.
§ 1332 (a) beeause (a) plaintitf and munerous members of her putative class ate citizens of states
different from thosc of which Merm Foods is a citizen; {b) the amount in controversy exceeds
$75,000, exclusive of interests and costs; and {¢) none of the jurisdictional exceptions contained
in 28 U.8.C. § 1332 (d)(4)-(5) applies to the instant action.

VENUE
10. Venue is proper in this District pursuant to 28 U.S.C, § 1391(b) and (¢). The

Defendant transacts business in this District, and many of the acts eonstituting the violations of

law alleged herein occurred in this Disirict,
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FACTS
1t.  Menu Foods holds itself out to the public as a manufacturer of safe, nutritious,
and high-quality dog and cat food.
12. It makes numerous cxpress warranties about the quality of its food and its
I manufacturing facilitics.

13.  For example, Menu Foods touts the claim that it “manufacture(s] the private label,
wel pet-lood industry’s most comprehensive product program with the highest standards of
quality” and it opetates “state-of-the-art” manufacturing facilities in the Upited States and
Canada.

14. Menu Foods intended for pet owners to believe its statements and trust that its pet
food is of first-rate guality.

15. On or about March 16, 2007, Menu Foods announced a recall of approximately 42
brands “cuts and gravy” style dog food and 51 brands of “cuts and gravy™ style cat lood, all
produced at Menu Foods® facility in Emporia, Kansas, between December 3, 2006 and March 6,
2007,

16. Weeks betore the recall, Menu Foods had received numerous complaints
indicating that pet food originating from the Emporia plant was killing pets.

17.  Asa result of these complaints, Menu Joods tested 1ts food on approximately 40
to 30 pets. Seven of those pets died after ingesting the food. |

18.  Despite having actual knowledge of both the complaints it received and its own
study, Menu Foods delayed for weeks belore issuing the notice of recall.

19, LEven then, its recall was conducted in a neglipent manner. For example, both its

website and the toll-free number it provided to the public were frequently non-operational.
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FACTS RELATING TO THE NAMED PLAINTIFF

20. On or about Febrvary 25, 2007 Plaintiff purchased a 24 can vanely pack of JAMS
adull cat food from a Walmart store for her thrileen year-old cat, Gizmo, her thirteen year-old cat,
Ziggy, and her eleven year-old cat, Oreo.

21, Menu Foods is the manufacturer of IAMS adult cat food.

22, Omn or about March 4, 2007, shortly after ingesting Menu Food's cat food, Gizmo
went into renal failure. Gizmo's kidneys shut down, and on March 5, 2007, she had to be put
down.

23, Osborne incurred over $1,200 in velerinary expenses relating 1o the altempts to
save Gizmo's life and, 1n addition, to save her other cats. Specifically, another 13 year-old cat,
Ziggy has been ill with problems since ingesting the same food, and Oreo, an 11 year-old cat
owned by Osborne has also been sick.

24, Gizo had been with Osbome's family since 1994,

25, 'The loss of Gizmo and illness to her other pets has been devasting to Osbomne.

CLASS ALLEGATIONS

26.  Oshotne brings this action, pursuant to FRCP 23(bX3), on behalf of herself and a
class (the “Class™) consisting of herself and all others who purchased pet food in the United
States that was ultimately subject to the March 16, 2007 Mcenu Foods recall.

27.  Upon information and belief, there are over 100,000 members of the Class such
that joinder of all members is impracticable,

28.  Common questions of law and fact exist as to all members of the Class and

predominate over questions affecting individual members. Common questions for the Class

include:
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(&) Did Menu Foods act negligently in failing to prevent contamination of its
pet food?

(b)  Did Menu Foods act negligently in failing to warn its customers in a
limely and effective manner of the danger of its pet food?

(¢)  Did Menu Foods’ breach express and/or implied watranties relating to the
sale of its pet food?

29, Oshorne will fairly and adequately protect the interests of the Class, her claims
are typical of the claims of the members of the class, and she has retained counsel competent and
expericnced jn class action litigation,

30. A Class action is superior 10 other available methods for fairly and efficiently
adjudicating this controversy because, among other things, (a) joinder of all members of the class
in impracticable, and (b) many members of the class cannot vindicate their rights by individual
suits becanse their damages are small relative to the burden and expense of litigating individual
gctions.

COUNTI
(Breach of Warrantics)

31, PlaintfT incorporates by reference the foregoing allegations.

32.  Menu Foods breached express warranties 1o Plaintiff and violated the Uniform
Commercial Code.

33, Menu Foods breached implied watranties 1o Plaintiff and violated the Uniform

Commercial Code.

34.  Menu Foods breached the implied warranty of merchantability.
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!

35. As a2 proximate cavse of this misconduct, plaintiff and her class suffered actual
damages, including without Himitation the cost of the contaminated pet food and resulting
veterinary bills,

WHEREFORE, Plaintift, on behalf of herself and the Class, prays for the following

relief:
1. An order certifying the Class as defined above;
2. An award of actual damages;
3. Appropriale injunctive relief;
4, Medical monitoring damages;
5. Reasonable attorney’s fees and costs; and
é. Such further and other relief the Court deems appropriate.
COUNTII
(Negligence)

36.  Plaintiff incorporates by refcrences the foregoing allegations.

37. Menu Foods owed its customers a daty to offer safe, non-comtaminated products
in the stream of commerce.

38.  Menu Foods breached this duty by (ailing to exercise care in the producing,
processing, manufacturing and offering for sale of the conlaminated per food described herein.

39.  Menu Foods further breached this duty by failing timely and effectively to wam
plainti{l and the class of contamination cven atier it had actual knowledge of that fact and of

the resulimg risks.
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40, As a proxtmate cause thereof, plainti{f and her class suffered actual damages,

including without limitation the cost of the contaminated pet food and any resulting veterinary

bills. ’
WHEREFORE, Plaintitf, on behall of herself and the Class, prays for the following
‘ relief:
1. An order certifying the Class defined above;
2. An award of actual damages:
3. Appropriaie injunctive relict;
4, Medical monitoring damages;
3. Reasonable attorney’s fees and costs; and
6, Such further and other relief the Court decms appropriate.
JURY DEMAND
Plamtiff requests trial by jury of all claims that can be ﬂﬁﬂiﬁ‘i_,
March 26, 2007 By { T~

Bruce E. Newman

NEWMAN, CREED & ASSQCIATES
99 Nonth Sureet, Route 6

P.0). Box 575

Bristol, CT 06011-0575

(860) 583-5200

Federal Bar No.: 12301
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Plaintiff Shirley Sexton (“Plaintiff”), individually and on behalf of all others
similarly situated, alleges by and through her attorneys, upon information and
belief, as follows:

NATURE OF THE ACTION

1. Plaintiff brings this class action on behalf of herself and a class of
consumers and entities who purchased brands of pet food manufactured by
Defendants that caused pets to suffer severe illness or death. Pet owners, believing
Defendants’ products to be safe for pet consumption, incurred substantial expenses
relating to the purchase of the pet food and to the veterinary monitoring and
treatment that became necessary after their pets consumed Defendants’ pet food.
Such expenses were even more extreme for those pet owners whose pets became
terminally ill after consuming Defendants’ pet food products. Such costs arose and
were exacerbated by the undue amount of time taken by Defendants to announce
the dangers associated with its dog and cat foods. Although Defendants knew that
pet ilinesses and deaths could be related to their pet foods, Defendants waited for
nearly a month before telling the public and the Food and Prug Administration
(FDA) that it was recalling its products. Defendants’ lethal products, and the
companies’ excessive delay in warning conswmers and regulatory agencies as to its
dangers, resulted in significant financial loss to thousands of pet owners.

JURISDICTION AND VENUE
_ 2. The Court has original jurisdiction over this class action pursuant to 28
U.S.C. § 1332(d)(2).

3. Venne in this judicial district is proper pursuant to 28 U.S.C. § 1391(a)(1)
because Plaintiff resides in this judicial district. Venue is also proper pursuant to
28 U..S-C- § 1391(a)(2) because a substantial part of the events or omissions giving
rise to the claim occurred in this judicial district.

4. The members of the putative Class have suffered aggregate damages
exceeding $5,000,000, exclusive of interest and costs.

2.

CLASS ACTION COMPLAINT |
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1 PARTIES
2 5. Plaintiff Shirley Sexton is a resident of Los Angeles County, Califomia.
3 6. Defendant Menu Foods Income Fund is a Canadian company with its
4 | principal executive offices located at 8 Falconer Drive, Streetsville, Ontario,
5 | CanadaL5N 1Bl.
6 7. Defendant Menu Foods, Inc. is a New Jersey corporation with its
7 | principal executive offices located at 9130 Griffith Morgan Lane, Pennsauken, New
8 | Jersey 08110,
9 8. Defendant Menu Foods Midwest Corporation is a Delaware corporation
10 | with its principal executive offices located at P.O. Box 1046, 1400 East Logan
11 ¢ Avenue, Emporia, Kanses 66801. Menu Foods Midwest Corporation is a wholly-
12 1 owned subsidiary of Menu Foods, Inc.
13 9. Unless otherwise stated, Defendants Menu Foods Income Fund, Menu
14 | Foods, Ine., and Menu Foods Midwest Corporation are collectively referenced as
15 1 “Defendants.”
16 10.At all times herein mentioned, Defendants were the agents, principals,
17 | employees, servants, partners, joint venturers, and representatives of each other. In
18 7 doing the acts hereinafter alleged, they each were acting within the scope and
19 | course of their authority as such agents, principals, employees, servants, partners,
20 § joint venturers, and representatives, and were acting with the permission and
21 ¥ consent of the other Defendant. |
22 ACTUAL ATIONS
23 11, Defendants manufacture and sell pet food internationally and are the
24 | biggest supplier of pet food in North America.
25 12, Defendants sell pet food under nearly 100 different brand names, some
26 || of which are the most popular brands of dog and cat food in the industry — e.g.,
27 | Tams, Eukanuba, Science Diet, among others.
28 13. Defendants sell their brands internationally and in some of the largest

CLASS ACTION COMPLAINT
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major retail chains in the United States, such as Wal-Mart, Safeway, Kroger,
PetSmart and Meijer.

14. On March 16, 2007, Defendants, in conjunction with the Food and Drug
Administration (FDA), announced a massive immediate recall of approximately 60
million containers of “cuts and gravy” pet food (pet food consisting of pieces of
meat in gravy) throughout the United States based on widespread reports of pet
illness and death, mostly related to kidney failure. The recall covers all “cuts and
gravy” we pet food produced and distributed by Defendants, inchuding over ninety
different brands of dog and cat food. Some of the brands recalled include, Tams,
Eukanuba, Best Choice, Paws, and Nutra Max. Defendants’ recall is the largest pet
food recall in United States history. .

15. However, Defendants waited an excessive period of time before deciding
to recall its harmful and lethal products. Defendants first started receiving
complaints of pet illnesses and deaths as early as late-February, almost a full month
before deciding to recall its products. See, e.g., CBSNews.mm; Pet Food Co.

Knew of Problem Last Month, March 20, 2007, at
http://www.cbsnews.com/stories/2007/03/20/national/imain258 7087 .shimn] (last
viewed March 22, 2007). Rather than announcing its products could be harmful to
pets as soon as it learned of pet illnesses and deaths, Defendants decided to conduct
its own testing. Defendants conducted tests involving over 50 animals to observe
reactions to its pet foods. Approximately one in six of the animals tested died. Yet,
Defendants again waited until as many as seven test subjects died afier eating its pet
food before finally submitting its findings to the FDA and deciding that a recall and
announcement to the public would be necessary.

16. Due in no small part to this unnecessary and protracted delay, as of
March 2], 2007 there have been at least seventy-two reported pet deaths from
kidney failure nationwide and additional deaths continue to be reported by the hour.
One source indicated that 1,715 dogs and cats were either sick or dead as a result of

4
CLASS ACTION COMPLAINT
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1 | the recalled food products. See http://www.petconnection.com/blog/ (last viewed
2 | March 22, 2007).
3 17. Pet owners purchased Defendants’ products believing them to be safe for
4 | pet consumption and beneficial to their pets. However, the “cuts and gravy” style
5 | pet food that pet owners across the nation have fed their pets has proved to be toxic,
6 | causing renal failure in cats and dogs as well as physical disorders such as
7 | dehydration, diarrhea, loss of appetite, increased thirst, lethargy, and vomiting.
8 18, Pet owners have incurred substantial expenses relating both to the
% | purchase of Defendants’ pet food and from the medical costs associated with
10 | monitoring and treating pets who have consumed, or were thought to have
11 | consumed, Defendants’ contamipated food products. Indeed, several pet owners
12 § have accrued veterinary bills that have climbed into the several thousands of
13 | dollars. Furthermore, for those pet owners whose pets became terminally ill, they
14 | were forced to incur additional costs relating to their pets death, such as euthanizing
15 | and, for some, burying or cremating their pet.
16 19. Currently, Defendants still have not identified the cause of the food
17 § toxicity. However, aminopterin, a substance found in rat poisons, was recently
18 | discovered in the recalled foods.
19 20. In addition, pet owners who have become increasingly concerned about
20 | their pet’s health afier learning of the recall have received little to no relief from
21 | Defendants. Defendants have failed to manage the high volume of incoming
22 | complaints. Since instituting the recall, pet owners have been largely unable 10
23 1 reach Defendants’ customer servicc representatives, ofien encountering busy
24 { sipnals or voicemail messages. See, e.g., Thejoumalinews.com, Pet Owners
25 | Growling over Food Recall, March 20, 2007, ar
26 § http/;www thejournalpews.com/apps/pbes.dll/article? AlD=/20070320/BUSINESS
27 § 01/703200345/1066 (last viewed March 22, 2007). To be sure, Defendants have
28 | been cnticized for not being cooperative with customers, for not getting helpful
CLASS ACTION COMPLAINT -
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1 | information out to the public sconer and for failing to “get control of the crisis. . .
2 | employ[ing] a bunker mentality in times of trouble.” Joseph R. Perone, The Star-
3 1 Ledger, Menu Foods Fails Test in Crisis Management, March 21, 2007, available
4 | ar httpz//www.nj.com/starledger/stories/index ssf?/base/business-
5 | 6/117445554784980.xml&coll=1 (last viewed March 23, 2007).
6 21. Since the recall, Defendants have received scores of complaints and
7 § questions from consumers who have purchased its contaminated pet food products
8 | and from those whose pets have become ill or died after consuming those products.
9 22. The complaints found throughout the Internet and in many of the news
10 | stories mentioned above each contain the same common theme of consumers who
11 | unwittingly purchased Defendants’ food products and who were forced to take their
12 | pets to veterinarians for medical treatment after their pets became exiremely, and
13 | sometimes terminally ill.
14 23. Plaintiff Shirley Sexton regularly purchased Special Kitty brand wet pet
15 | food from Wal-Mart Stores, Inc. before the recall was announced.
16 24. Four cats lived in Ms. Sexton’s honsehold. Two of Ms. Sexton’s three
17 | cats, Red and Kelso, ate the Special Kitty pet food every day. Spike, a cat
18 | belonging to Ms. Sexton’s daughter, also ate Special Kitty pet food on a daily basis.
19 25. On or March 16 and March 17, 2007, Shirley noticed that both Red and
20 § Kelso were ill. She took Red and her two other cats in to the veterinarian. Two of
21 | the three cats, including Kelso, were initially found to be healthy. However, the
22 | veterinarian discovered Red had kidney failure and decided to keep Red overnight.
23 | On March 20, 2007, the veterinarian determined that Red’s condition had
24 1 significantly worsened and Ms. Sexton, in order to spare her pet from suffering any
25 | further, made the decision to have Red euthanized that same day.
26 26. After her experience with Red, Ms. Sexton also brought her danghter’s
27 § cat, Spike, to the veterinarian for testing. The veterinarian determined that Spike —
28 § who also ate Wal-Mart’s Special Kirty brand food — was suffering from kidney
CLASS A-g’-l'lON COMPLAINT
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failure. As of the date of this complaint, Spike remains in the veterinary hospital.
27. To date, Ms. Sexton has incurred at least $1,100 in veterinary bills.
CLASS ACTION ALLEGATIONS

28. Plaintiff brings this action as a class action pursuant to Federal Rule of
Civil Procedure 23(a) and 23(b) on behalf of herself and all others similarly situated
as members of the following class (the “Class”): All persons and entities that |
purchased “cuts and gravy” style dog or cat food manufactured, distributed,
marketed and/or sold by Defendants.

29. Subject to additional information obtained through further investigation
and discovery, the Class definition may be expanded or narrowed by amendment or
amended complaint. Specifically excluded from the proposed Class are business
entities for purposes of Plaintiff’s claim for relief under the California Consumers
Legal Remedies Act, Civil Code § 1750, ef seq. Also specifically excluded are
Defendants, their officers, directors, agents, trustees, parents, children,
corpotations, trusts, representatives, employees, principals, servants, pariners, joint
venturers, or entities controlled by Defendants, and their heirs, successors, assigns,
or other persons or entities related to or affiliated with Defendams and/or their
officers and/or directors, or any of them; the Judge assigned to this action, and any
member of the Judge’s iznmediate family.

30. Nomerosity. The members of the Class are so numerous that their
individual joinder is impracticable. Plaintiff is informed and believes, and on that
basis alleges, that the proposed class contains tens of thousands of members. The
precise number of Class members is unknown to Plaintiff. The true number of
Class members are known by Defendants, however, and thus, may be notified of
the pendency of this action by first class mail, electronic mail, and by published
notice, '

31. Existence and P minance of Common tions of Law and

Fact. Common questions of law and fact exist as to all members of the Class and
- f=

CLASS ACTION COMPLAINT
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predominate over any questions affecting only individual Class members. These
common legal and factual questions inclhude, but are not limited to, the following:

a. Whether Defendants intentionally, recklessly or negligently authorized |

injurious pet food to enter the market;

b. ‘Whether Defendants failed to properly test their “cuts and gravy” style

dog and cat food before market entry of such food;

c. Whether Defendants intentionally, recklessly or negligently delayed in

instituting a recall of its “cuts and gravy” style dog and cat food;

d.  Whether Defendants’ recall is adequate and properly notifies

potentially affected consumers; .
e. Whether Defendants’ conduct constituted unlawful, unfair, or
fraudulent business practices in violation of Cal. Bus. & Prof. Code
§§ 17200, et seq., as alleged herein; |

f. Whether Defendants have been unjustly enriched as a result of their

conduct, as alleged herein;

g.  Whether Plaintiff and members of the Class have sustained damages as

a result of Defendants’ conduct, and, if so, what is the appropriate
measure of damages; and _

h.  Whether Plaintiff and members of the Class are entitled to punitive

damages, and, if so, in what amount.

32. Tvpjeality. Plaintiff’s claims are typical of the claims of the members
of the Class in that Plaintiff and each member of the Class purchased “cuts and
gravy” style dog or cat food manufactured, distributed, marketed and/or sold by
Defendants,

33. Adequacy of Representation. Plaintiff will fairly and adequately
protect the interests of the members of the Class. Plaintiff has retained counsel
experienced in complex consumer class action litigation, and Plaintiff intends to
prosecute this action vigorously. Plaintiff has no adverse or antagonistic interests
-R-

CLASS ACTION COMPLAINT
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1 | to those of the Class.
2 34. Superiority. A class action is superior to all other available means for
3 | the fair and efficient adjudication of this controversy. The damages or other
4 1 financial detriment suffered by individual Class members is relatively small
5 | compared to the burden and expense that would be entailed by individual litigation
6 | of their claims against the Defendants. It would thus be virtually impossible for
7 | Class, on an individual basis, to obtain effective redress for the wrongs done to
2 i them. Furthermore, even if Class members could afford such individualized
9 § litigation, the court system could not. Individualized litigation would create the
10 | danger of inconsistent or contradictory judgments arising from the same set of facts.
11 § Individualized litigation would also increase the delay and expense to all parties
12 | and the court system from the issues raised by this action. By contrast, the class
13 | action device provides the benefits of adjudication of these issues in a single
14 | proceeding, economies of scale, and comprehensive supervision by a single court,
15 | and presents no unusual management difficulties vnder the circurnstances here.
I 16 35. In the alternative, the Class may be certified because:
17 a. the prosecution of separate actions by individual Class members
18 would create a risk of inconsistent or varying adjudication with respect
19 to individual Class members that would establish incompatible
20 standards of conduct for the Defendants;
21 b. the prosecution of separate actions by individual Class members would
22 create a risk of adjudications with respect to them that would, as a
23 practical matter, be dispositive of the interests of other Class members
24 not parties to the adjudications, or substantially impair or impede their
25 ability to protect their interests; and/or
26 ¢. Defendants have acted or refused to act on grounds generally
27 applicable to the Class thereby making appropriate final and injunctive
28 relief with respect to the members of the Class as a whole,

.

CLASS ACTION COMPLAINT
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1 36. Adequate notice can be given to Class members directly using
2 | information maintained in Defendants” records, or through publication notice.
3 37. Defendants benefited from the sale of its “cuts and gravy™ style dog and
4 | cat food to Plaintiff and the Class. The benefit to Defendants can be identified from
5 | the sale of such pet food to Plaintiff and the Class and that such monies can be
6 | restored to Plaintiff and the Class. Such monies are the property of the Plaintiff and
7 || the Class. All or a portion of this benefit retained by Defendants is money in which
8 | Plaintiff and the Class have an ownership interest. Plaintiff and the Class were
9 | injured and lost money as a result of Defendants” unfair, untawful and fraudulent

10 | business practices described herein.

! FIRST CLAIM FOR RELIEF

12 [Violation of Consumers Legal Remedies Act, Cal. Civ. Code § 1750, ef seg.}

13 38. Plaintiff hereby incorporates by reference each of the preceding

14 | allegations as though fully set forth herein. Plaintiff asserts this claim against each

15| and every Defendant on behalf of herself and the Class.

16 39. Defendants are each a "person” as defined by Cal, Civ. Code § 1761(c).

" 40. Plaintiff and the proposed Class members are “consumers” within the

18 | meaning of Cal. Civ. Code § 1761(d).

19 41, PlaintifPs purchase of dog and cat food manufactured, distributed,

20 | marketed and sold by Defendants constitute "transactions” within the meaning of

21 ¥ Civil Code section 1761(e) and 1770.

22 42. Defendants’ conduct violated and continues to violate the CLRA in at

23 | least the following, respects:

24 a.  In violation of Section 1770(a)(1) of the CLRA, Defendants

25  misrepresented the source, sponsorship, approval or certification of

26 goods or services; and

27

28

-10-
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b. In violation of Section 1770(a)(5) of the CLRA, Defendants
represented that its goods or services sponsorship, approval,
characteristics, uses or benefits which they do not have,

43. Defendants engaged in these unfair or deceptive acts and practices with
the intent that they result, and which did result, in the sale of dog and cat food to
Plaintiff and the Class.

44. In engaging in unfair or deceptive conduct in violation of the CLRA,
Defendants actively concealed and intentionally failed to disclose material facts
about the characteristics of their dog and cat food, and further represented that such
food was suitable for pet consumption.

45. As aresult of Defendants’ acts and practices as alleged in this
Complaint, Plaintiff seeks an Order enjoining Defendants from continuing to
engage in unlawful, umfair or fraudulent business practices, and any other act
prohibited by law. Plaintiff has contemporaneous with this filing provided notice to
Defendants, and will amend to add claims for damages under the CLRA if
Defendants do not take appropriate corrective action.

S ND C FO 1K,

ence

46. Plaintiff hereby incorporates by reference each of the preceding
allegations as though fully set forth herein. Plaintiff asserts this claim against each
and every Defendant on behalf of herself and the Class.

47. Defendants owed a duty to Plaintiff and the Class to provide pet food
safe and suitable for pet consumption. _

48. Through their failure to exercise due care, Defendants were negligent in |
manufacturing, distributing, marketing and selling pet food to Plaintiff and the
Class.

49. Defendants failed to implement adequate quality control and adequate
testing of its pet food that they introduced into the stream of commerce for sale to

Plaintiff and the Class and for consumption by their pets.
-11-
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50. Defendants knew, or should have known, that their pet food, as
described above, presents an unreasonable and wmacceptable risk of injury or death
to pets, and would result in foreseeable and avoidable damage.

51. The losses and damages described herein were foreseeable and
avoidable.

52, Defendants’ negligence proximately caused the losses and damages to
Plaintiff and the Class.

[Violation of the Ornia ir nmJ:oeﬁhun Law,

Business & memons Cude §8 17200, ef seq.)

53. Plaintiff hereby incorporates by reference each of the preceding
allegations as though fully set forth herein. Plaintiff asserts this clajim against each
and every Defendant on behalf of herself and the Class.

54. Defendants’ acts and practices, described herein, constitute unlawful,
unfair or fraudulent business practices in violation of the Unfair Competition Law,
Business & Professions Code sections 17200 et seq (“UCL™).

55. The utility of Defendants’ manufacturing, distribution, marketing and/or
sale of contaminated dog and cat food is significantly outweighed by the gravity of
the harm they impose on Plaintiff and the Class. Defendants’ acts and practices are
oppressive, unscrupulous or substantially injurious to consumers.

56. The above-described unfair, unlawful and fraudulent business practices
conducted by Defendants present a threat and likelihood of harm and deception to
members of the Class in that Defendants have systematically perpetrated and
continue to perpetrate the unfair, unlawful and fraudulent conduct upon members of
the public by engaging in the conduct described herein.

57. Plaintiff and the Class have suffered harm as a proximate result of the
wrongful conduct of the Defendants alleged herein, and therefore bring this claim
for relief for restitution and disgorgement. Plaintiff is a person who has suffered

-12-
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injury m fact and has lost money and property as a result of such unfair
competition,

58. Pursuant to Business and Professions Code sections 17200 and 17203,
Plaintiff, on behalf of herself and the Class, seeks an order of this Court: enjoining
Defendants from continued manufacture, distribution, marketing and sale of “cuts
and gravy” style dog and cat food in an unfair, unlawful and fraudulent manner, and
an order enjoining Defendants from collecting money from the Class from the sale
of pet food. Plaintiff further requests an order awarding Plaintiff and the Class
restitution and disgorgement of profits acquired by Defendants by means of such
unlawful acts and practices, so as to deter Defendants and to rectify Defendants’
unfair and unlawfil practices and to restore any and all monies to Plaintiff and the
Class, which are still retained by Defendants, plus interest and attoreys® fees and
costs pursuant to, inter alia, Code of Civil Procedure section 1021.5.

FOURTH
or Unjust Enrichmen

59. Plamntiff hereby realleges and incorporates by reference all paragraphs
previously alleged herein. Plaintiff asserts this claim against each and every
Defendant on behalf of herself and the Class.

60. Defendants have received, and continue to receive, a benefit at the

- expense of Plaintiff and members of the Class. Defendants have knowledge of this

benefit.

61. Defendants have charged and collected from copsumers, including
Plaintiff and members of the Class, money for dog and cat food that endangers the
lives of their pets. Defendants thus have received benefits that they have unjustly
retained at the expense of Plaintiff and members of the Class.

62. As a direct and proximate result of Defendants’ unlawful acts and
conduct, Plaintiff and members of the Class were deprived of the use of their
monies that was unlawfully charged and collected by Defendants, and are therefore

-3
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4 63. Plaintiff hereby realleges and incorporates by reference all paragraphs

5 | previously alleged herein. Plaintiff asserts this claim against each and every

6 | Defendant on behalf of hersclf and the Class.

7 64. Defendants expressly warranted that their “cuts and gravy™ style pet food

8 1 was suitable and safe for pet consumption.

9 65. Defendants also expressly warranted that “it manufacturer[s] the private-
10 | label wet pet-food indusiry’s most comprehensive product program with the highest
11 | standards of quality.”

12 66. Plaintiff and the Class were induced by Defendants’ marketing,

13 | advertising, promotion and labeling of the pet food as suitable “food” to rely upon

14 | such express warranty, and, in fact, relied upon the untrue warranty in purchasing

15 § the recalled pet food and feeding it to their pets.

16 67. Plaintiff and the Class were damaged as a proximate result of

17 | Defendants’ breach of their express warranty.

13 FOR REL

19 Teac mp arranty

20 68. Plaintiff hereby realleges and incorporates by reference all paragraphs

01 previously alleged herein. Plaintiff asserts this claim against each and every

- Defendant on behalf of herself and the Class.

- 69. Defendants are merchants under section 2-104 and 2-314 of the Uniform

” ‘Commercial Code.,

- 70. Through their marketing, advertising, promotion and labeling of their

06 “cuts and gravy” style pet food, Defendants impliedly warranted that such pet food

o | VoS fit for the ordinary purpose for which it was intended, including to safely

0% nourish pets with risk of illness or death, pursuant to section 2-314 of the Uniform
CLASS ACTION COMPLATNT
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71. Through their marketing, advertising, promotiion and labeling,
Defendants knew that Plaintiff and the Class would purchase their pet food for the
ordinary purpose of providing nourishment to their pets. |

72. Defendants manufactured, distributed, marketed, advertised, promoted
and sole their pet food for the ordinary purpose for which it was purchased by
Plaintiff and the Class.

73. Plaintiff and the Class relied upon Defendants’ representations and
warranties, and purchased and used Defendants’ pet food for the ordinary purpose
for which it was sold.

74. Defendants’ pet food purchased by Plaintiff and the Class were unfit for
their ordinary purpose when sold. Such food was sold while presenting a risk of
risk of illness or death to pets. Defendants have accordingly breached the implied
warranty of merchantability by selling such unfit pet food.

75. Plaintiff and the Class were damaged as a proximate resutt of
Defendants’ breach of warranty.,

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on behalf of herself and all others similarly
situated, prays for judgment against Defendants as follows:

1. For an order certifying the Class under Rule 23 of the Federal Rules of

Civil Procedure and appointing Plaintiff and her cotmsel of record to
represent the Class;

2. For restitution, disgorgement and/or other equitable relief as the Court
deems proper;

3. That pursuant to sections 17203 and 17204 of the Business and
Professions Code, Defendants be permanently enjoined from
performing or proposing to perform any of the aforementioned acts of
unfair, unlawful and fraudulent business practices;

=]5- ..
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1 4.  For compensatory damages sustained by Plaintiff and all others
2 similarly situated as a result of Defendants’ unlawful acts and conduct;
3 For punitive damages pursuant to Civil Code § 1780(a)(4);
4 7.  For a permanent injunction prohibiting Defendants from engaging in
5 the conduct and practices complained of herein;
6 For pre-judgment and post-judgment interest;
7 9.  For reasonable attorneys’ fees and costs of suit, 'inclucling expert
8 witness fees; and
9 10. For such other and further relief as this Court may deem just and
10 proper.
11 JURY DEMAND
12 To the full extent available, Plaintiff demands a trial by jury.
13 | Dated: March2(e, 2007 WEXLER TORISEVA WALLACE LLP
14
15
16 By -
Mark\; Tamblys' o
17
1610 Arden Way, Suite 290
18 Sacramento, California 95815
Telephone: {916) 568-1100
19 Facsimile: (916) 568-7890
20 Kenneth A. Wexler
WEXLER TORISEVA WALLACE LLP
2i Dne North LaSalle St., Suite 2000
Chicago, Iilinois 60602
22 Telep! (312) 346-2222
03 Facsumle (3 12) 346-0022
Smart C. Tall
4 e(’f‘grmn, & RATINOFF, LLP
Sacrame.ntu éahfor:ma 95814
26 Telephone: (916) 448-9800
Facsimile: (916) 669-4499
27
- Attorneys for Plaintiff and the Class
-16-
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LRK LS. ICT GOU
WESTERN DISTRICT Of WASHIRRI;!TON
44 DEPUTY

BEFORE THE JUDICIAL PANEL
ON MULTIDISTRICT LITIGATION

IN RE MENU FOODS POISONED PET No. MDL DOCKET NO.
FOOD LITIGATION

PROOF OF SERVICE

Pursuant to Rule 5.2 of the Rules of Procedure of the Judicial Panel on
Multidistrict Litigation, and the Federal Rules of Civil Procedure, [ hereby certify that on March
27,2007, I caused a copy of Plaintiffs’ Motion For Transfer and Consolidation of Related
Actions To The Western District of Washington Under 28 U.5.C. § 1407, Plaintiffs’
Memorandum of Law In Support of Their Motion For Fransfer and Consolidation of
Related Actions To The Western District of Washington Under 28 U.S.C. § 1407, Schedule
of Actions Related To Plaintiffs Motion For Centralization and Coordination of Pretrial
Proccedings Pursuant To 28 ULS.C. § 1407 and Proof of Service to be served via U.S. Mail on
all partics on the accompanying Service List including the Clerk of cach district court where an

affected actions is pending.
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I further certify that on March 27, 2007, | caused the original and four copics of the
above documents, along with a computer generated disk, to be sent via UPS QOvernight Mail for

filing with the clerk of the Judicial Panel On Multidistrict Litigation.
Dated: March 28, 2007,

‘_Sleve W. Berman
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Canada L5N 1Bl

Mcnu Foods, Inc.

¢/ The Corporation Trust Company
820 Bear Tavern Road

West Trenton, NJ 08028

The lams Company
One Proctor & Gamble Plaza C-2
Cincinnati, Ohio 45202

Eukanuba
One Proctor & Gamble Plaza C-2
Cincinnati, Ohio 45202

Menu Foods Midwest Corporation
¢/0 The Corporation Trust Company
Cotporation Trust Center

1209 Orange Strect

Wilmington, Delawarc 19801

Menu Foods South Dakota, Inc.

¢/0 The Corporation frust Company
Corporation Trust Center

1209 Orange Street

Wilmington, Delaware 19801

Menu Foods Holdings, Inc.

¢/o The Corporation Trust Company
Corporation Trust Center

1209 QOrange Street

Wilmington, Dclaware 19801
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Menu Foods Gen Par Limited

¢/o The Corporation Trust Company
Corporation Trust Center

1209 Orange Street

Wilmington, Delaware 198041

Menu Foods Limited Partnership
¢/0 The Corporation Trust Company
Corporation Trust Center

1209 Orangc Strect

Wilmington, Delaware 19801

Menu Foods Operating Partnership
¢/o The Corporation Trust Company
Corporation Trust Center

1209 Orange Street

Wilmington, Delaware 19801

Wal-Mart Stores, Inc.

¢/o The Corporation Company
425 W. Capitol Ave,, Ste. 1700
Little Rock, AR 72201

OTHER PLAINTIFFS COUNSEL IN THESE ACTIONS

Counscl for Plaintilfs in the Simy Action:

Jason M. Hatheld

LUNDY & DAVIS, LLP

300 North College Ave., Suite 309
Fayettcville, AR 72701

Tel: (479) 527-3921

Fax: (479) 587-9196

Email: jhatfield@@lundydavis.com

Counsel for Plaintiffs in the Seoit, et al. Action:

Jeremy Young Hutchinson

PATTON, ROBERTS, McWILLIAMS & CAPSHAW
111 Center Strect, Suite 1315

Little Rock, AR 72201

Tel: (501) 372-3480

Fax: (501) 372-3488
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Richard Adams

PATTON, ROBERTS, McWILLIAMS & CAPSHAW
Century Bank Plaza, Suite 400

P.O.Box 6128

Texarkana, TX 75505-6128

Counsel for Plaintiffs in the Workman, et al. Action:

Donna Siegel Motta

TRUJILLO, RODRIGUEZ & RICHARDS, lip
& Kings Highway West

Haddonfield, NJ 08033

Tel: (856} 795-9002

Email: donna(@trrlaw.com

Sherrie R. Savett

BERGER & MONTAGUE, P.C.
1622 Locust Street
Philadelphia, PA 19103

Robert A. Rovner

ROVNER, ALLEN, ROVNER, ZIMMERMAN & NASII
}75 Bustleton Pike

Feasterville, PA 19053-6456

Counsel for Plaintiff in the Yroiane Action:

Paul J. Geller

LERACH COUGHLIN STOIA GELLER RUDMAN & ROBBINS L1.P
120 E. Palmetto Park Road, Suitc 500

Boca Raton, FL 33432-4809

Tel: (561) 750-3000

Lawrence Kopelman
KOPELMAN & BLANKMAN
350 E. Las Olas Blvd., Suite 980
Ft. Lauderdale, FL 33301

Tel: (954) 462-6899

Counsel Tor Plaintiff in the Holt Action:

AL James Andrews
MNicole Bass
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Perry A. Craft

CRAFT & SHEPPARD

214 Centerview Dr., Suite 233
Brentwood, TN 37027

Tel: (615)309-1707

Fax: (615) 309-1717

Email: perryerafi@erafisheppardlaw.com

Nicole Bass
905 Locust Street
Knoxville, TN 37902
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Counsel for Plaintiff in the Whaley, Heller, et al. and Korneliuy, et al. Actions:

Michael David Myers

MYERS & COMPANY

1809 7" Ave., Suite 700

Seattlc, WA 98101

206-398-1188

Fax: 206-398-1189

Email. mmyers@mycrs-company.com

Counsel for Plaintiff in the Majferczyk Action:

Jay Hdelson

BLIM & EDELSON, LLC

53 West Jackson Blvd., Suite 1642
Chicago, IL 60604

Tel: (312) 913-9400

Email: jay@blimlaw.com

Counsel for Plaintiffs in the Suggett, et al. Action:

Adam P. Karp, Esq.

ANIMAL LAW OFFICES

114 W. Magnohia St., Suite 425
Bellingham, WA 98225

Tel: (360) 392-3936
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Counsel for Plainiill in the Osborn Action:

Bruce E. Newman

NEWMARN, CREED & ASSOCIATES
99 North Strcet, Routec 6

P. Q. Box 575

Bristol, CT 06011-0575

Tel: (860) 583-5200

Counsel for Plaintiff in the Johnson, et al. Action:

Mr. Philip H. Gordon

Gordon Law Offices

623 West Hays St.

Boise, ID 83702

Tel: (208) 345-7100
pgerdon@gordonlawoffices.com

Counsel for PlaintGiff in the Sexton Action:

Mark J. Tamblyn

WEXLER TORISEVA WALLACE LLP
1610 Arden Way, Suite 290

Sacramento, CA 95815

Stuart C. Talley

KERSHAW, CUTTER & RATINOFF, L.L.I
080 9th Street, 19th Iloor

Sacramento, California 95814

COURTS
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U5, District Court, Western District of Washington
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Seattle, WA 98101
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