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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

1'. Please take notice that on March 26, 2007, Shirley Sexton, plaintiff in the action
entitled Shirley Sexton v. Menu Foods Income Fund, Menu Foods, Inc., a New Jersey
Corporation, and Menu Foods Midwest Corporation, a Delaware corporation, Civil
Action No. 07-cv-01958-GHK (AJWx) (“Movant™) filed a petition under 28 U.8.C.

Section 1407 secking transfer and coordination of the following cases:

United States Distriet Conrt Central District of California

Shirley Sexton v. Mcnu I'oods Income Fund; Menu Foods. Inc., a New Jersey

Corporation; and Memu Foods Midwest Corporation, a Delaware corporation

Case No. 07-CV-01958-GHK-AYW; The Honorable George H. King

United States District Court Eastern District of Tennessee

LizaJean Holt v. Menu Fuods. Ing.
Case No. 07-CV-00094-TWP; The Honorable Judge Thomas W. Phillips

United States Dilstrict Court Western District of Arkansas

Charles Ray Sims and Pamela Sims v. Menu Foods Income Fund: Menu Foods
idwest Corporation: Menu Foods South Dakota In¢.; Menu Foods. Inc.: Menu

Foods Holdings, Inc.
Case No. 07-CV-05053-JLH; The Honorable Judge Jim Larry Hendren

istrict Court Northern Ibstrict of [llinois

United Statces

Dawn Majerczyk v. Menu Foods, Inc., 2 New Jersey Corporation
Case No. 07-CV-01543-WRA,; The Ionorable Wayne R. Andcrson

United States District Court Western District of Washington

Tom Whaley v. Menu Foods, Inc., a foreign corporation; The Tams Company. a

foreign corporation; Dog Food Producers Numbers 1-50: and Cat Food Producers
1-40
Case No. 07-CV-00411-RSM; The Honorable Richardo 5. Martinez

United States District Court District of New Jersey

Jared Workman, and Mark and Mona Cohen v. Menu Foods Limited; Metu
Foods, In¢.; and Menu Foods Midwest Corporation
Case No. 07-CV-01338-NLH; The Henorable Judge Noel L. Hillman
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2. ‘The Movant is aware that the following potential tag-along actions have

been filed:

United States District Court Central District of California

Dawn Howe v. Menu Foods, Ltd., Menu Foods, Inc.: Menu Foods Midwest
Corp.: Menu Foods Income Fund:; Menu Foods South Dakota, Inc.; Menu Foods

‘ Holdings. Inc.; and Menu Foods Opcrating Trust
Case No. 07-CV-0260-SJO-PLA; The Honorable Judge S. James Otero

s District Court Northern District of California

Unite

Sherry Ingles v. Menu Foods. Inc.: Menu Foods Income Fund; Menu Foods a

Midwest Corporation; and Menu Foods South Dakota Inc.
Case No. 3:07-CV-01809-MMC; The Honorable Maxine M. Chesney

United States District Court Western District of Arkansas

Richard Scott and Barbara Widen v, Menu Foods; Menu Foods Income Fund;
Menu Foods Gen Par Limited; Menu Foods Limited Partnership; Menu Foods

Operating Partnership; Menu Foods Midwest Corporation; Menu Foods South
Dakota; Menu Foods, Inc.; Menu Foods Holdings, Inc.; Wal-Mart Stores, Inc.
Case No. 5:07-CV-05055-RTD; The Honorable Judge Robert T. Dawson

1strict of Washington

Inited States District Court Western

Suzanng E. Johnson and Craig R. Klemann v. Menu Foods, a foreign corporation
Case No. 2:07-CV-00455-JCC ; The Ilonorable Judge John C. Coughenour

Stacey Heller; Toinette Robinson; David Rapp; Cecily Mitchell; and Terrence

Mitchell v. Menu Foods, a foreign corporation
Case No. 2:07-CV-00453-JCC; The Honorable Judge John C. Coughenour

Audrey Kornelius and Barbara Smith v. Menu Foods, a foreign corporation
Casc No. 2:07-CV-00454-MIJP; The Honorable Judge Marsha J. Pechman

Company. a foreign corporation; Eukanuba, a foreion corporation,
Dog Food Producers Numbers 1-100; Cat Food Producers 1-100: Does 1-100

Case No. 2:07-CV-00457-RS8M; The Honorable Ricardo 8. Martinez

|
Michele Suggett and Don James v. Menu Foods, a foreign corporation; Tamsg
|
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United States District Court District of New Jersey

Larry Wilson v. Menu Foods Income Fund: Menu Foods, Inc.. a New Jerse
Corporation; Menu Foods Holdings, Inc.; and Menu Foods Midwest Corporation,

a Delaware Corporation
Case No. 1:07-CV-01456-NILH-AMD; The Honorable Judge Noel L. Hillman

Suzanne Thomson and Robert Trautmann v, Menu Foods Income Fund (An

unincorporated _entity organized under the laws of the Province of Ontario
Canada): Menu Foods, Inc. (A corporation organized under the laws of the Stale

of New Jersey):; John Does 1-100 (Fictitious names for the person(s) and/or

entities responsible for the damages complained of by the Plaintiffs herein)
Case No. 2:07-cv-01360-PGS-RIH; The Honorable Judge Peter G. Sheridan

Linda Tinker v. Menu Foods, Inc.
Case No. 1:07-CV-01468-NLH-AMD; The Honorable Judge Noel .. Hillman

? Paul Richard and Jennifer Richard (husband and wife) and Charles Kohler and

; Alicia Kohler (husband and wife) v. Menu Foods Income Fund, a Canadian open-

ended trust: Menu Foods, Ltd.. a Canadian corporation; Menu Foods Holdings,
Inc., a Delaware corporation; Menu Foods, Inc., a New Jersey corporation; Menu
Foods Midwest Corporation, a Delaware corporation; Menu Foods South

Dakota, Inc., a Delaware corporation: ABC Partnerships: XYZ Corporations
| Case No. 1:07-CV-01457-NLII-AMD; The Honorable Judge Nocl L. Hillman

j Janice Bonier: Guy Britton: and Tammy Matthews v. Menu Foods, In¢.; Menu

Foods Income Fund: and Menu Foods Midwest Corp.
Case No. 1:07-CV-01477-NLH-AMD; The Honorable Judge Noel L. Hillman

Alexander Nunez v. Mcnu Foods, 1td.: Menu Foods, Inc.; Menu Foods Midwest

Corp.; Menu Foods Income Fund; Menu Foods South Dakota, Inc.; and Menu

Foods Holdings, Inc.
Case No. 1:07-CV-01490-NI.H-AMD); The Honorable Judge Noel I.. Hillman

Julie Hidalgo v. Menu Foods Ine.; Megnu Foods Income Fund; Menu Foods

Midwest Corporation: and Menu Foods South Dakota, Tnc,
Case No. 1:07-CV-01488-NLH-AMT; The Honorable Judge Noel L. Hillman

Troy Gagliardi v. Mepu Foods Inc.; Menu Foods Income Fund; Menu Foods

Midwest Corporation; and Mcnu Foods South Dakota, Tnc,
Case No, 1:07-CV-01522-NLH-AMT; The Honorable Judge Noel L. Hillman

rict Court Southcrn District of Florida

United States Dis

Christina Trojano v. Menu Foods, Inc., Menu Foods Income Fund
Case No, 0:07-CV-60428-J1C; The Honorable Judge James 1. Cohn
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ni District District of Rhode Island

! Carol Brown v. Menu Foods, Inc.; Menu Foods Income Fund; Menu Foods
Midwest Corp.; and Menu Foods South Dakota, Inc.
Casc No. 1:07-CV-00115-ML-LDA; The Honorable Judge Mary M. Lisi

Distri District of Connecticut

Lauri A, Osborne v. Menu Foods, Inc,
Case No. 3:07-CV-00469-RNC; The Honorable Judge Robert N. Chatigny

United States District Court Western District of Wisconsin

Jacqueline Johnson v, The Proctor & Gamble Co.: Menu Foods, Inc.; Menn

Foods Income Fund: The Iams Company
Case No. 07-C-0159-C; The Honorable Judge Barbara B. Crabb

United States District Court District of Maine

Mara Brazilian v. Menu Foods Income Fund. a Canadian Corporation with its
principal place of business in Ontario. Canada: Menu Foods, Lid., a Canadian
corporation with its principal place of business in Ontario, Canada; Menu Foods,
Inc.. a New Jersey corporation with its principal place of business in Pennsaukcn
New Jersey and a wholly owned subsidiary of Menu Foods, Ltd.; Menu Foods
Midwest Corp., a Delaware Corporation with its principle place of business in
Emporia, Kansas and a wholly owned subsidiary of Menu Foods 1.td.; and The

Iams Comipany, an Ohio Corporation with its principal place of business in

Dayton. Ohio
Case No. 2:07-CV-00054-GZS; The Honorable Judge George Z. Singal

United States District Court District of Nevada

Marion Sireczyn v. Menu Foods Income Fund, a foreign corporation; Menu
Foods Inc.. a New Jersey corporation: and Does I-X., inclusive
Case No. 3:07-CV-00159-LRH-VPC; The Honorablc Larry R. Hicks

3. These actions arise from the same facts and assert similar claims as the pending

actions that are the subject of Movant’s petition and should, thercfore, be designated as a

Tag-Along Actions pursuant to Panel Rule 7.5, True and correct copies of the complaints
in the Howe, Ingles, Widen, Johnson, Heller, Kornelius, Suggett, Wt’lsdn, Thomson,

Tinker, Richard, Bonier, Nunez, Hidalgo, Gagliardi, Trotano, Brown, Osborne, Johnson,
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Brazilian, and Streczyn actions are attached hereto as Exhibits A (hrough U, respectively.

Dated: April 5, 2007 WEXLER TORISEVA WALLACE LLP

By:

MARK TX[AMBLYN

1610 Arden Way, Suite 290
Sacramento, California 95815
Telephone: (916) 568-1100

A Facgimile: (916) 568-7890

Kenneth A, Wexler |
WEXLER TORISEVA WALLACE LLP 7
One North LaSalle Street, Suite 2000
Chicago, Illinois 60602
Telephone: (312) 346-2222

Facsimile: (312) 346-0022

Stuart C. Talley

KERSHAW, CUTTER & RATINOFF, LLP
980 9 Strcet, 19 Floor

Sacramento, California 95814

Telephone: (916) 448-9800

Facsimile: (916) 669-4499

Attorneys for Plaintiff/ Petitioner
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Plaintiff Dawn Howe (“Plaintiff”), individually and on behalf of all others
similarly situated, files this Class Action Complaint against Defendants Menu
Foods, Inc., a New Jersey Corporation, Menu Foods Income Fund, a foreign
corporation, and its affiliated entities (collectively “Defendants™). Plaintiff alleges
the following based on personal knowledge with respect to her own expenences,
and otherwise based on infonmation and belief.

INTRODUCTION
1. This is a nationwide class action lawsuit brought on behalf of Plaintiff

and others similarly situated who purchased contaminated pet food products
produced, manufactured, and/or distriboted by Defendants that caused injury,
sickness, and/or death to Plaintiff’s pets and those of other pet owners across the

nation (the “Products”). The Products were marketed and sold wnder various brand

names, including “Special Kitty” purchased by Plaintiff.

2. Defendants are the nation’s leading manufacturer of pet food sold by
retailers, pet specialty stores, and other wholesale and retail oudets including Wai-
Mart, Safeway, Petco, PetSmart Inc., and Kroger.

3. Defendants developed, mhnufactured, marketed, advertised, and
{ warranted their Products as safe and fit for the ordinary pufpase for which they
were used, i.e., household pet consumption, free of defects. Defendants intended
to, and did, place the Products in the steam of commerce to be sold to Plaintiff and

other pet owners 1a California and throughout the United States,

4.  Defendants knew and have admitted that the Products are not only

defective but poisonotus. On March 16, 2007, Defendants initiated a recall of 60

million cans and pouches of “cuts and gravy” style dog and cat food manufactured
between December 3, 2006 and March 6, 2007. The recall was limited to such

products manufactured at Defendants’ New Jersey and Kansas facilities.

DOCE30EI12v)
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5. On March 23, 2007, New York state health officials reported
[ 1aboratory tests of the Products found aminopterin (rat poison) at levels of at least
4Q parts per million. The pet food samples were tested by the New York State
Antmal Health Diagnostic Center at Comell University and the New York State
Food Laboratory, which identified aminopterin as the toxic substance.

6. As of March 24, 2007, Menu Foods’ executives state they have no
idea how or when the rat poison got into their products at their plants in Kansas
" and New Jersey.

7. After 14 confirmed pet deaths from Kkidney failure, countless
additional cases of very sick animals with similar symptoms, soaring projections of
pet death and sicknecss in the thousands by veterinary professionals, over 4,000
consumer complaints and inquirics to the Fc_)dd and Drug Administration (FDA),

and despite Defendants” own product testing last month that resulted in as many as

one In six animal deaths, Defendants continue to produce pet food at the two
contaminated plants.

8. By at least February 20, 2007, almost a month before issuing its recall
|Dn March 16, Defendants knew about complaints from pet owners reporting that
the food had made their pets sick. By February 27, Delendants started testing its
product on 40 to 50 animals. By March 6, Defendants identified a likely source of
contarmination, i.e., a new supplier of wheat gluten (an ingredient used to make
“gravy” for some of its pet-food brands). The company alerted the FDA of its test
fresults the week of March 12, and issued a product recall that Friday, March 16.
Thus, Defendants knew about the potential for widespread problems almost a

month before the recall on March 16. And by March 6, they knew their Products

were killing and sickening pets across the nation,
9. Rather than iimely waming the public about the suspected and later

confirmed dangers of the Products, Defendants delayed announcing the recall to

-7
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minimize the financial fallout from the contamination. Defendants had no choice
but to issue a recall on March 16, because by then, Defendants’ biggest customer
(for which it contract manufacturers and which accounts for 11% of annual
revenue) had initiated its own recall of Defendants’ Products. |

10.  As a resuit of Defendants’ negligent manufacture of the defective
( Products and delay in warning affected pet food owners, Plaintiff and members of
the Class have unnecessarily suffered damages in the form of expensive veterinary
bills, loss of pets (and the cost of putting the animal to sleep and burial services),
and to the purchase price of the Products which they would have never bought had
they known they were defective.

PARTIES

11, Plamntiff is a2 resident of 'Paducah, Kentucky., Plaintiff purchased the

recalled “Special Kitiy” Product and fed them to her cats, resulting in sickness

and/or death to her cats. Plaintiff brings this action, purswant to Rule 23 of the

| Federal Rules‘ of Civil Prccedure, on her own behalf and as a representative of a
class of persons consisting of all persons in the United States who purchased
and/or incurred damages (medical and other expenses) by using the Products made
and/or distributed by Defendants and later recalled.
I 12, Defendant MENU FOODS INCOME FUND is an uninﬁorporated
open-ended trust established under the laws of the Province of Ontario with its
principal place of business in Ontaﬂo, Canada. The Income Fund controls, directly
or indirectly, the other Defendants engaged in the manufacture and distribution of
pet food products, including the Products.

13.  Defendant MENU FOODS MIDWEST CORP. is a Delaware

corporation affiliated with the other Defendants and involved in their activities

relating to the Products.

'I
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14. Defendant MENU FOODS SOUTH DAKOTA INC. is a Delaware
corporation is affiliated with the other Defendants and involved in their activities
relating to the Products, .

15, Defendant MENU FOODS HOLDINGS, INC, is a Delaware
corporation affiliated with the other Defendants and involved n their activities
relating to the Producis.

16. Defendant MENU FOODS, INC. is a New Jersey corporation
affiliated with the other Defendants and involved in their activities relating to the
Products.

17. Defendant MENU FOODS LIMITED manufactures and sells wet pet
food products to retail custorners and brand owners in North Ameﬁca. MFL owns
the Kansas and New Jersey manufacturing plants that produced the Products now
subject to recall. K is afliliated with the other Defendants and involved in their
activities relating to the Products.

18.  DOES 1-100 are individuals and entitics, the relationship of which to

the specifically named defendants is such as to justify disregarding the

| . . s opeqs . .
separateness of those entities for purposes of liability, whether by piercing of the

corporate veil or by actual or apparent authorty of each to act on behalf of one

i another or because of a conspiracy between them to do the things herein alleged.

All defendants, including DOE defendants are agents for each other, or otherwise
directly or vicariously responsible for their actions, either by agreement or by
operation of law, including, inler alia, the laws applicable to general partnerships,
piercing of the corporate veil, actual or apparent agency, and conspiracy.

19. The true names and capacities of Defendants sued as DOES 1-100,
inclusive, are currently unknown to Plaintiffs. Each of the Defendants designated
herein as a DOE 1s legally responsible in some manner for the unlawful acts
referred to herein. Some or all DOE defendants are controlled by, control, or have

-4
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a common nucleus of control with one or more specifically named defendants in
such a manner as to justify disregarding the separatencss of said entities or
individuals from one another. Some or all DOE defendants are entities or
individuals, who function as the agents or co—conspifatdrs of specifically named
defendants, and other defendants, including DOE defendants, facilitating the
ability of one another 1o perpetrate the wrongs alleged in herein. Plaintiff will seek
leave of Court to amend this Complaint to reflect the true names and capacities of
the Defendants designated as DOES when such identities and the true connection
{of them to this case become known.

JURISDICTION AND VENUE
20. The Court has original jurisdiction over this complaint pursuant to 28
U.S.C. §1332(d) and the Class Action Fairness Act of 2005, Publ. L.. 109-2 (Feb.
18, 20035); and over supplemental state law claims pursuant to 28 U.S.C. § 1367.

21.  Venue is proper in this district under, inter alia, 28 U.5.C. §§1391
and/or Pub. L. 109-2. Defendants made or caused the Products to be offered for
sale and sold to the public, in this district in California.

CLASS ACTION ALLEGATIONS
22, Plaintiff brings this action on her own behalf and as a Class action

pursuant to Rule 23(b)(Z2} of the Federal Rules of Civil Procedure on behalf of the

following proposed class:

All persons in_the United States who purchased, or incurred damages
by using, pet food groduced or manufactured by Defendants that was
of will be recalled by Defendants, including that produced from
December 3, 2006 up to and including March 6, 2007,

Upon completion of discovery with respect to the scope of the Class, Plaintiff
reserves the right to amend the class delinifon. Excluded from the Class are
Defendants, their parents, subsidianies and affiliates, directors and officers, and

members of their immediate families. Also excluded from the Class are the court,

_5.
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the Court’s spouse, all person within the third degree of relationship to the Court

and its spouse, and the spouses of all such persons.

23.  The Class 13 composed of thousands of persons throughout the
country, and is sufficiently numerous for class treatment. The joinder of all Class
mernbers individually in one action would be impracticable, and the disposition of
[ their claims in a class action will provide substantial benefits to the parties and the
Court.

24. Plaintiff’s claims are typical of the claims of the Class, and Plaintiffs
has no interests adverse to the interests of other members of the Class.

25. This dispute raises questions of law and fact that are common to all

Class members. Those common questions predominate over questions that arnse

on an individual basis for Class members. The common questions of law and fact

include, without limitation:
(@)  Whether Defendants violated California  Business &
Professions Code §17200, et seq. and §17500, et 5seq.;

(b)  Whether Defendants’ representations, omissions, and conduct

regarding the Products were misleading or false;

(¢)  Whether Defendants’ representations and conduct were likely
to deceive consumers into believing that the Products were safe for the purpose for

which they were sold;

' (dy When Defendants knew or should have known the Products

were poisoning animals;

(e)  Whether Defendants refused to disclose the problems with the

Products after it knew of their propensity to harm pets;

() ~ Whether the propensity of the Products to harm pets constitutes

a manufacturing or design defect;

| | -6-
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() Whether Defendants’ conduct constitutes a breach of
warranties;

()  Whether Defendants’ conduct constitutes a breach of contract;

()  Whether members of the Class have been injured by
Defendﬁnts conduct; | _

)  Whether members of the Class have sustained damages and are
entitled to restitution as a result of Defendants wrongdoing and, if so, what is the
proper measure and appropriate formula to be applied in determining such
damages and restitution, the availability of emotional distress and medical
monitoring damages; and

(ky  Whether members of the Class are entitled to injunctive reltef.

26.  Plaintiff will fairly and adequately protect the interests of the Class -
and have retained counsel experienced and competent in the prosecution of class
action litigation.

27. A class action is superior to other methods for the fair and efficient
adjudication of the claims herein asserted. Plaintiffs anticipate that no unusual
difficulties arc likely to be encountered in the management of this class action,

28. A class action will permit a large number of similarly sitvated persons

to prosecute their common claims in a single forum simultaneously, efficiently,

{and without the duplication of effort and expense that numerous individual actions

would engender. Class treatment also will permit the adjudication of relatively
small claims by many Class members who could not otherwise afford to seek legal
redress for the wrongs complained of herein. If a Class or general public action is
not permitted, many Class members will likely receive no remedy for damages

suffered as a result of Menu Food’s misconduct.

DOCS\32E912v]
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29. ' Defendants have acted and refused to act on grounds generally

applicable to the cntire Class, thereby making appropriate final injunctive relief

with respect to the Class as a whole.

30. Defendants hold themselves out to the public as a manufacturer of
safe, nntritious, and high-quality dog and cat food. Indeed, it claims that it is “the
|leading North American private-label/contract manufacturer of wet pet food
products sold by supermarket retailers, mass merchandisers, pet specialty retailers
and other retail and wholesale outlets.” However, on March 23, the New York
State Agriculture Commissioner and Cornell University's College of Veterinary
Medicine anpounced that scientists at the New York State Food Laboratory
discovered aminopierin — a substance fatal to dogs and cats (and commonly used

as Tat poison in many countries) - was present in samples of Defendants products.

The tests were conducied, becanse dogs and cats have been dying all over the
country after consuming Defendants’ pet food.

31.  One week earlier, on March 16, 2007, Defendants announced a recall

of the Products, which included approximately 42 brands of “cuts and gravy” style
dog food and 51 brands of “cuts and gravy” style cat food, all produced at
Defendants’ facilities in Emporia, Kansas and Pennsauken, New Jersey between
December 3, 2006 and March 6, 2007,

32.  Defendants knew -- or should have known -- about the Product long
before the public found out from the New York State Agriculture Commissioner
what was going on: Indeed, well before Defendants’ March 16, 2007 recall
announcement, Defendants received numerous complaints from around the country
concerning sick and dead dogs and cats that ate the Products, Indeed, Defendants‘
had determined the likely source of the source of the contamination in the Products

and ceased using that supplier at least 10 days earlier -- by March 6, 2007

_R

DOCSINE% 1 2v1




Case 2:07-cv-0045i5|v| Document5  Filed 04/0%07 Page 17 of 107

I e = T O B N

L I L o o o e o I T e T e T T Y P U U
v = T ¥ T - N ==Y = N '« B R o SR F , B SIS B 5 S S

Defendants knew about problems no later than February 20, 2007, and were

conducting an intemnal investigation by February 27, 2007. Defendants were

thereby able to deteqmine a parljuular new supplier of wheat gluten as the likely
source of the poison, and comect that issue before anncuncing the recall, thereby
limiting the temporal scope of the recall, After March 6, 2007, Defendants
continued 10 maintain their silence, as they -- according to their own later
announcement -- conducted a “substantial battery of technical tests, conducted by
both internal and external specialists.” |

33.  Defendants still did not announce a recall or inform the public about

the Products until its largest institutional customer, which accounted for

approximately 11% of Menu Food’s revenue, indicated that it would initiate Its

own recall of Defendants’ products, and place all of its future Menu Food orders

on “hold.” Faced with having one of its customers announce a recall, Defendants
finally made its own announcement on March 16, 2007,

34, Defendants’ delay in disclosing vital information concerning the
Products is in direct contrast to its own published Code of Ethical Conduct

{(*“Code™) which touts that it is “committed to full and honest communications with

fits] customers about {its] products and services.” Defendants have further
acknowledged in its Code that, as a pet food company, its customers have “trust in
us” and that “their trust in us must be justified” (e.g., by avoiding “promises that
Mennu [Foods] cannot keep’. |

35. Defendants, directly, or through agents, ostensible agents and / or co-
conspirators, by selling the Products as pet food, have implicitly and explicitly
represented that the Products are fit for consumption by pets, and will not result in
the death and serious illness of the pets that consume the purported food.

36. Defendants have alsoe made representations, including on product

1]
labeling and otherwise in print materials and in other marketing and promotional

-9.
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materials, concerning the guality of the Products, including explicit and implicit
representations that the Products are suitable for consumption by pets. Defendants
ultimately make billions of dollars in revenue a vear from companies who sell
Menu Foods at the retail level - accordingly, Defendants keep themselves apprised
of the advertising, promotions, marketing and claims that are made on behalf of
Menu Food’s products. On information and belief, Defendants coordinate with the
companies who brand the product at the retail level, conceming the claims made
about the quality of Defendants product, including the Products.

37. Plaintiff Dawn Howe purchased the Products and fed them to her four
pet cats, never suspecting that it contained aminoptetin. “Aminopterin is a deadly
poison that is foreign to pet food, does not naturally occur within it, and would not
be expected by any reasonable person to be present in pet food. One of Howe's
cats died from kidoey failure as a result of the aminoplerin in the Product, Howe
took her remaining three to the vet for a panel of blood tests, only to leamn that two
of her surviving cats have zlso been affected, although not terminally. Aside from
emotional traurna, Ms. Howe has also incurred out-of-pocket costs in connection
with the care of her cats, and will continue to do so, as a resalt of Defendants’
Product.

FIRST CAUSE ACTION
STRICT PRODUCTS LIABILITY

38. Plaintiff hereby incorporates all other allegations in the Complaint
into this Cause of Action, except such allegations as may be inconsistent herewith
(which are plead in the alternative). Plaintiff alleges this cause of action on behalf
of herself and all others similarly situated,

39. Defendants are strictly liable for supplying a product that is either
defective in its manufacture by virtue of the introduction of aminopterin into the
Product while under Menu Food’s control or, alternatively, defective in 1ts design,

_ 10 -
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by virtue of the lack of safeguards necessary to ensure that aminopterin or similar
toxins are not introduced into {ts pet food while nnder Menu Food’s control.

40. Defendants are aiso strictly liable for failure to warn the public of the
known dangers and reasenably foreseeable harm that could result from use of the
Product.

41. Plaintiff, as a pet owner, is a reasonably foreseeable wuser of the
Product, and purchased and used the product in a foreseeable manner, that is,
Plaintiff fed pets with the Product. Plaintiff has been damaged, and has suffered
losses including the loss of a pet, the expenditure of money for medical care and
monitoring of pets, severe emotional distress, and the money spent on the Product
itself.

SECOND CAUSE OF ACTION
NEGLIGENCE

42.  Plaintiff hereby incorporates all other allegations in the Cornplaint
into this Cause of Action, except such allegations as may be inconsistent herewith
(which are plead in the alternative). Plaintiff alleges this cause of action on behalf
of herself and all others similarly situated.

43.  Defendants owed a duty to Plaintiff to ensure that its pet foods were
not poisonous to pets in the manner of the Products.

44,  Addifionally, Defendants breached their duty of care to Plaintff by
failing to use sufficient guality confrol, perform adequate testing, proper
manufacturing, production, or processing, and failing to take sufficient measure to
prevent ihc Products from being offered for sale, sold, or fed to pets,

45.  Res ipsa loguitur applies because Defendants had exclostve control of
the relevant instrumentalities, including the Product and manufacturing facilities,

and rat poison would not normally be present, absent negligence.

-11-
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46. Menu Food’s breaches of duty were the actual and proximate cause of

darnage to Plaintiff, including the loss of a pet, the expenditure of money for

medical care and monitoring of pets, severe emotional distress, and the money
spent on the Produect itsclf.

1
2
3
4
| 5 | THIRD CAUSEQF ACTION
o BREACH OF WARRANTY
7
8
9

47. Plaintiff hereby incorporates all other allegations in the Complaint
into this Cause of Action, except such allegations as may be inconsistent herewith
| (which are plead in the alternative). Plaintiff alleges this cause of action on behalf
10 {fof herself and all others similarly situated.

11 48. Defendants, by calling its product “food” and making other similarly

12 {lenticing representations as set forth more fully, above, impliedly and / or expressly

13 ||warranted that the Products were ingestible and would not sicken and kill the dogs
14 ||apd cats that ate them. Menu foods also warranted thereby, that its products were
15 || fit for the particular purpose of nourishing pets without sickening and killing said
16 | pets.

17 49. Defendants breached these warranties by virtue of the facts sct forth in
18 | the body of the Complaint, and Plaintiff was damaged thereby, iﬂcluding the loss
19 | of a pet, the expendimure of money for medical care and monitoring of pets, severe

20 [jemotional distress, and the money spent on the Product itself.

21 FQURTH CAUSE OF ACTION
7 BREACH OF CONTRACT
23 50. Plaintiff hereby incorporates all other allegations in the Complaint

24 ||into this Cause of Action, except such allegations as may be inconsistent herewith

25 || (which are plead in the alternative). Plaintiff allcges this cause of action on behalf

26 || of herself and all others similarly situated.

-172-
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51. The facts as set forth above also constitute the formation and breach

of a contract between Plaintiff and Defendants. Altcmatively, Plaintiff was

necessarily the third patty beneficiary of a contract between Defendants and

intermediaries from whom Plaintiff purchased the Products. Plaintiff was damaged
by Defendants’ breaches, as previously set forth.

FIFTH CAUSE OF ACTION
FALSE ADVERTISING (Business and Professions Code § 17500)

52. Plaintiff hereby incorporates all other allegations in the Complaim

R B = S T L Y I o B

into this Cause of Action, except such allegations as may be inconsistent herewith

—_
=

(which are plead in the alternative). Plaintilf alleges this cause of action on behalf

—
[

of herself and all others similarly situated.

53. California Business & Professions Code §17500 prohibits various

ot
M

Pt
(W

deceptive practices in connection with the dissemination in any manner of

._.
N

representations for the purpose of inducing, or which are likely to induce, directly

—
oh Ui

or indirectly, customers fo purchase consurner products such as the Products here

at issue.

[T}
~1

54.  Defendants acts, practices, misrepresentations and omissions as

[
o o]

alleged herein were intended to, and did, induce the consuming public to purchase

the Products, and violated and continue to violate Business & Professions Code

| o I
& WD

§17500, in that the Products did not conform to Defendants misrepresentations.

55. As a result of the foregoing, Plaintiff’s entitled to injunctiva and

[N ]
B et

equitable relief, restitution, and an order requiring disgorgement of Menu Food’s

[ o]
%]

ill gotten gains.

)
=

| ~ SIXTH CAUSFE OF ACTION |
f . UNFAIR BUSINESS PRACTICES (Business and Professions Code § 17200)

L I
[ R

56. Plaintiff hereby incorporates all other allegations in the Complaint

]
~X

into this Cause of Action, except such allegations as may be inconsistent herewith

b
o
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1 |{(which are plead in the alternative). Plaintiff alleges this cause of action on behalf
2 ||of herself and all others similarly sitmated.
3 57. The acts as set forth above also constitute unfair and unlawful
4 ||business practices, and Plaintiff has suffered damage thereby, including out of
5 ||pocket loss and other pecuniary harm, as also set forth above.
6 PRAYER FOR RELIEF
7
g ’l WHEREFQORE, Plaintiff, on behalf of herself and the Class, prays for the
o following relief:
0 " A.  An order certifying the Class as defined above;
’ - B.  Anaward of actual damages;
" .C.  Appropriate injunctive relicf;
3 ID.  Medical and other expenses;
y E.  Reasonable attorneys’ fees and costs; and
s F.  Such further and other relief the Court deems appropriate.
16 JURY DEMAND
17 Plaintiff requests tria] by jury of all claims that can be so tried.
18 :
DATED: March 28, 2007 MILBERG WEISS & BERSHAD LLP.
19 JEFF S. WESTERMAN
SABRINA S. KIM
20| ﬂ
! (
22 -
23 One California Plaza
300 South Grand Ave., Suite 3900
24 Los Angeles, CA 90071
Telephone: EZ 1 32 617-1200
25 Facsimile: (213)617-1975
2% Email; jwesterman @mulbergwelss.com
skim @milbergweiss.com
27 ' Attorneys for Plaintff
28 |
‘ -14-
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Attorneys for Plaintiff and the Class
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SHERRY INGLES, Individually and on Behal(; CasQ 7 1 8 O 9 g

of All Others Slmllarly Situated,
CLASS ACTION COMPLAINT
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Plaintiff Sherry Ingles, individually and on behalf of all others similarly situated, files this
Class Action Complaint against defendants Menu Foods, Inc.,, a New Jersey Corporation, Menu
Foods Income Fund, a forzign corporation, Menu Foods Midwest Corporation, a Delaware
corporation, and Menu Foods South Dakota Inc., a Delaware corporation, and alleges as follows:

INTRODUCTION

1. This is a class action lawsuit brought on behalf of plaintiff and others similarly
situated who purchased pet food and pet food products produced, manufactured and/or distributed by

defandants that caused injury, illness, and/or death to their household pets.

2 Defendants are the leading North American private label/contract manufacturer

of wet pet food products scld by supermarket retailers, mass merchandisers, pet specialty retailers,
and other wholesale and retail outlets, including Wal-Mart Stores, Inc., Safeway Inc., Kroger
Company, PetSmart, Ine.,, Giant Food, and other large retail chains, and has provided pet food
products to or for Procter & Gamble Company. Defendants produce hundreds of millions of

containers of pet food anmually.

k3 Defendants designed, manufactured, marketed, advertised and warranted their pet
food products. In conjunction with each sale, defendants marketed, advertised and warranted that
the products were fit for the ordinary purpose for which such goods were used - consumption by

i
household pets —and were free from defects. Defendants produce the pet food products intending that

consumers will purchase the pet food products, regardless of brand or label name, place of purchase,
or the location where pets actually consume them. The pet food products were intended to be placed
in the stream of commerce and distributed and offered for sale and sold to plaintiff and purchasers in
California and the United States and fed to their pets.

L1 4. Plaintiff brings this action, pursuant to Rule 23 of the Federal Rules of Civil
Procedure, on her own behalfand as a representative of a ¢lass of persons consisting of all persons in

the United States who purchased, or incurred damages by using pet food produced manufactured

CLASS ACTION COMPLAINT -1-
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and/or distributed by defendants that was or will be recalled by defendants, including that produced
from December 3, 2006 up to and including March 6, 2007 (the “Class™). The pet food products
referenced in this paragraph will hereinafter be referred to as the “Products.”

5. Asaresuitof the ;!efective Products, plajntiff and members of the Class have suffered
damages in that they have incurred substantial veterinary bills, death of pets, and purchased and/or
own pet food and pet food products that they would not otherwise have bought had they lcm% such
products were defective,

6. Defendants know and have admitted that certain of the Products produced by
defendants between December 3, 2006 and March 6, 2007 are defective and causing injury and death
to household pets, and on Marck 16, 2007, initiated a recall of somé of the Products. Further, the

Food and Drug Administration has reported that as many as one in six animals died in tests of the

| Products by defendants [ast month after defendants received complaints the products were poisoning

pets around the country. A spokeswoman for the New York State Department of Agriculture and
Markets has said that rodent poison was determined to have been mixed into the Products by

defendants,

IL PARTIES
7. Plaintiff is a resident of Alameda County, California, who, in February 2007,

purchased Priority Beef Slices in Gravy, UPC Code #2113041452, “Jan 11 10.” The Priority dog
food purchased by plaintiff is a part of the group of Preducts that was produced, manufactured
and/or distributed by defendants,

.1 Defendant Menu Foods, In¢. is a New Jersey corporation with its principal place of
business in the State of New Jersey, specifically located at 9130 Griffith Morgﬁn Lane, Pennsauken,

New Jersey 08110.

CLASS ACTION COMPLAINT , F 2.
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9, Defendant Menu Foods, Ing. is ultimately owned or controlled by defendant Menu
Foods Income Fund, an unincorporated company with its principal place of business in the Province
of Ontario, Canada. Some of defendant Menu Foods, Inc.’s high managerial officers or agents with
substantial authority are alse high managerial officers or agents of defendant Mf.:nu Foods Income
Fund,

10.  Defendant Menu Foods Midwest Corporation is a Delaware corporation, and upon
information and belief, an affiliate or subsidiary of, and wholly owned and controlled by defendant
Menu Foods Income Fund.

1. Defendant Menu Foods South Dakota, Inc, is a Dclaware corporation, and upon
information and belief, an affiliate or subsidiary of, and wholly owned and controlled by defendant
Menu Foods Income Fund.

12, Plaintiff, individually and as representative of a Class of similarly situated persons as
defined below, brings suit against the named defendants for offering for sale and selling to plaintiff
and members of the Class the Products in a defective condition and thereby causing damages to

plaintiff and members of the Class.

111,  JURISDICTION AND VENUE

1‘3. This Court has jurisdiction over this action pursuant to 28 US.C. §1332 and
subsection (d), and the Class Action Fairness Act of 2005, Pub, L. 109-2 (Feb. 18, 2005); and over
supplemental state law ¢laims pursuant to 28 U.S.C. §1367.

14 Venue is proper in this Court and judicial district pursuant to 28 U.8.C. §1391 and/or
Pub, L. 109-2 because a substantial part of the evénts or omissions giving rise to the claim occurred
in this judicial district. Thousands of consumers ~ including members of the Class ~ purchased the
Products in this judicial district from retailers that defendants, their agents, affiliates, or others

controlled or were in privity with. In turn, retailers or others sold the Products to the general public,

CLASS ACTION COMPLAINT ' ‘ | -3-
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including plaintiff, and members of the Class. The Products were purchased for consumption by the
pets of plaintiff and the other members of the Class. Defendants made or caused these products to be
offered for sale and sold to the public, including plaintiff.

I¥.  SUBSTANTIVE ALLEGATIONS
Defendants and Their Defective Pet Food

15, Defendants are in the business of manufacturing, producing, distributing, and/or
selling pet food under various brands or labels, and/or for third-party firms, including: America’s
Choice, Authority, Best Choice, Companion, Compliments, Demoulus Market Basket, Eukanuba,
Fine Feline Cat, Foed Lion, Food Town, Giant Companion, Hannaford, Hill Country Fare, Hy-Vee,
lIams, Laura Lynn, Li'l Red, Loving Meals, Meijer's Main Choice, Nutriplan, Nutro Max Gourmet
Classics, Nutro Natural Choice, Paws, Pel Pride, Preferred Pets, President’s Choice, Priority, Sav-a-
Lot, Schnucks, Science Diet Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springfield
Prize, Sprout, Total Pei, Wegmans, Western Family, White Rose, and Winn Dixie. Defendants has
manufactured or produced pet food for private labels for approximately 17 of the 26 leading retailers
in the United States.

16. Defendants’ business includes manufacturing, producing, distributing, or selling dog
food under various brands or labels, and/or for third-party firms, including: America’s Choice,
Authority, Award, Best Choice, Big Bet, Big Red, Bloom, Bruiser, Cadillac, Companion, Demoulus
Market Basket, Eukanuba, Food Lion, Giant Companion, Great Choice, Hannaford, Hill Country

Fare, Hy-vee, lams, Laura Lynn, Li’l Red, Loving Meals, Meijer’'s Main Choice, Mixables,

fi Nutriplan, Nutro Max, Nutro Ultra, Nutro, Q) Roy US, Paws, Pet Essentials, Pet Pride - Good &

Meaty, Preferred Pets, Prasident’s Choice, Price Chopper, Priority, Publix, Roche Brothers, Sav-a-

Lot, Sehinucks, Shep Dog, Sprout, Statler Bros, Total Pet, Western Family, White Rose, Winn Dixie,

and Your Pet,

CLASS ACTION COMPLAINT -d -
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17.  Defendants produce millions of pouches or containers of pet food products each year,
a substantial portion of which are sold or offered for sale in California, Upon information and Eelief,
defendants have sold, either directly or indirectly, thousands of units of defective pet food and pet
food products nationwide and in the State of Califomia,

18.  Defendants manufactured, marketed, advertised, warranted and sold, either directly
or through their authorized distribution channels, the Products that caused plaintiff’s damages.

Plaintiff and members of the Class have been or will be forced to pay for damages caused by the

defect in defendants’ Products.

Factual Allegations Related to Plaintiff
19. In January and February 2007, plaintiff purchased Priority Beef Slices in Gravy dog

food from a national chain grocery store, Safeway, operating in Northern California.

20, Plaintiff's dog was fed the dog food and became ill mid-February 2007, exhibiting
numerous symptoms consistent witﬁ kidney failure.

21. Plaintiff’s dog was put to sleep on March 3, 2007.

22, On or about March 16, 2007, defendants announced a recall of approximately 42
brands of “cuts and gravy style pet food,” all produced by defendants “between December 3, 2006
and March 6, 2007.” Defendants had initially received complaints from consumers as far back as
February 20, 2007 indicating that certain of defendants’ pet food was causing kidney failure and
‘ death in dogs and cats. |

23, Thereafter, plaintiff learned about the recall and the potential problems that could
oceur from feeding the Products to her pet, Prior to the recall, defendants never wamed plaintiff or
any other member of the Class that the Products would cause their pets to have health problems. As
referenced above, defendants knew about the risks of injury or death at least one month prior to the time

that plaintiff fed the Products to her dog.

CLASS ACTION COMPLAINT ‘ -5-
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24.  As aresult of their purchases of the Products, as set forth above, plaintiff and other

members of the Class have suffered and will suffer damages, including consequential and incidental

damages, such as the loss and disability of their household pets, costs of purchasing the Products and

replacing thern with a safe product, including sales tax or a similar tax, costs of making an additional
trip to a retail store to purchase safe, non-contaminated pet food, the price of postage to secure a
refund offered by defendants, the cost of veterinarians, treatment, medicines and the trip(s)to make

such visits for diagnosis and treatment, and otherwise.

Y.  CLASS ACTION ALLEGATIONS

25.  Plaintiff brings this action on her own behalf and as a ¢lass action pursuant to Rule

23(b)(2) of the Federal Rules of Civil Procedure on behalf of the following proposed ¢lass:

All persons in the United States who purchased, or incurred damages by using, pet
food produced, manufactured and/or distributed by defendants that was or will be
recalled by defendants, including that produced from December 3, 2006 up to and
including March 6, 2007.

Upon completion of discovery with respect to the scope of the Class, plaintiff reserves the right to
amend the class definition. Excluded from the Class arc defendants, their parents, subsidiaries and
affiliates, directors and officers, and members of their immediate families. Also excluded from the

Class are the Court, the Cowrt’s spouse, all persons within the third degree of relationship to the

Court and its spouse, and the spouses of all such persons.’

26.  Numerosity: The members of the Class are so numerous and geographically diverse
that joinder of all of them is impracticable. While the exact number and identities of members of the
Class are unknown to plaintiff at this time and can only be ascertained through appropriate
discovery, plaintiffs believe and therefore aver that there are thousands of Class members throughout

the United States.

' See Canon 3.C(3)(a) of the Code of Conduct for United States Judges.
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27.  Commonality: There are questions of fact and law common to members of the Class
that predominate over any questions affecting any individual members including, inter alia, the
following:

(a)  Whether defendants sold the Products that were recalled or subject to a recall;

(b} Whether defendants advertised, represented, or held themselves out as

producing or manufacturing a pet food product that was safe for pets of the Class members;
» (c) Whether defendants expressly warranted these products;

(d)  Whether defendants purported to disclaim any express warranty;

(e) Whether defendants purported to disclaim any implied warranty;

H Whether any limitation on warranty fails to meef its essential purpose;

(g)  Whether defendants intended that the Prﬁducts be purchased by plaintiff, Class
memmbers, or others,

(h)  Whether defendants intended or foresaw that plaintiff, Class members, or

others would feed the Products to their pets;

(i} Whether defendants recalled the Products;
\ () Whether defendants was negligent in manufacturing or processing the
1li’ncndl.mts;
(k)  ‘Whether using the Products as intended - to feed their pets —resulted in loss,
injury, damage, or damages to the Class;
(Iy ~ Whaether defendants’ nepligence proximately caused loss or injury to damages;
(m)  Whether Class members suffered direct losses or damages; and
% (n} Whether Ciass members suffered indirect losses or damages,
28.  Typicality: Plaintiff's claims are typical of the claims of the other members of the
Class in that all such claims arise out of defendants’ conduct in manufacturing, producing and
entering into the stream of commerce defective pet food and pet food products, defendants’ conduct
sutrounding the recall of its product, and plaintiff’s and Class members’ purchase and use of

defendants’ products. Plaintiff and the other members of the Class seek identical remedies under

CLASS ACTION COMPLAINT - T |
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identical legal theories, and there is no antagonism or material factual variation between plaintiff's

claims and those of the Class.

" 29, Adeguacy: Plaintiff will fairly and adequatcly protect the interests of the Class.
Plaintiff’s claims are coextensive with, and not antagonistic to, the ¢laims of the other members of
the Class. Plaintiffis Mlling and able to vigorously prosecute this action on behalf of the Class, and
plaintiff has retained competent counsel experienced in litigation of this nature.

30.  Plaintiff brings this action under Fed. R. Civ. P. 23(b)(3) because common questions

of law and fact (idemified in 25 above) predominate over questions of law and fact affecting
individual members of the Class, Indeed, the predominant issue in this action is whether defendants’
Products are defective and have caused damages to plaintiff and the members of the Class. In

addition, the expense of litigating each Class member’s claim individually would be so cost
| .

{| prohibitive as to deny Class members a viable remedy. Certification under Fed, R. Civ. P. 23(b)(3)

{ is appropriate because a class action is superior to the other available methods for the fair and
‘ efficient adjudication of this action, and plaintiff envisions no unusual difficulty in the management
of this action as a ¢lass action,

" 31.  The undersigned counsel for plaintiff and the Class request that the Court appoint
therh to serve as class counsel first on an interim basis and then on a permanent basis. Undersigned
counsel will fairly and adequately represent the interests of the Class, have identified or investigated

the Class’ potential claims, are experienced in handling class actions, other complex litigation, and

consumner claims of the type asserted in the action, know the applicable law, will commit sufficient

resources 1o represent the Class, and are best able to represent the Class.
32, Plaintiff requests this Court to certify this Class in accordance with Fed, R. Civ, P. 23

and the Class Action Fairness Act of 2003,

CLASS ACTION COMPLAINT -8-
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VI

CAUSES OF ACTION

FIRST CAUSE OF ACTION
Breach of Implied Warranty

33

Plaintiff hereby adopts and incorporates by reference JY1-32 as if more fully set forth

herejn,

34.  Defendants manufactured, marketed, sold and distributed the Products.

35,  Atthetime that defendants marketed, sold, and distributed the Products, defendants

knew of the purpose for which the Products were intended and impliedly warranted that the Products

were of merchantable quality and safe and fit for such use.

36.

Plaintiff reasonably relied upon the skill, superior knowledge and judgment of

defendants as to whether the Products werc of merchantable quality and safe and fit for its intended

use.

37.  Due to defendants’ wrongful conduct as alleged herein, plaintiff could not have

known about the risks and side effects associated with the Products until after ingestion by plaintiff's

dog.

38.  Contrary to such implied warranty, the Products were not of merchantable quality and

were not safe or fit for their intended use,

39.  Asadirect and proximate result of defendants’ breach of implied warranty, plaintiff

suffered damages as alieged herein.

WHEREFORE, plaintiff, on behalf of herself and all others similarly situated, prays for relief

and judgment against defendants as follows;

A. For an order certifying the Class under the appropriate provisions of Fed. R. Civ. P.

23, as well as any appropriate subclasses, and appointing plaintiff and her legal counsel ta represent
the Class;
B.

Awarding actual and consequential damages;

CLASS ACTION COMPLAINT
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C. Granting injunctive relief;
D. For pre- and post-judgment interest to the Class, as allowed by law;
E. For reasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and
F. Granting such other and further relief as is just and proper.
SECOND CAUSE OF ACTION

Breach of Express Warranty
40.  Plainiiffhereby adopts and incorporates by reference 191-39 as if more fully set forth

herein,

41.  Defendants expressly warranted that the Products were safe for consumption by pets.

42.  The Products did not conform to these express representations because the Products
are not safe and cause serious side effects in pets, including death.

43.  Asadirect and proximate result of the breach of said warranties, and as the direct and
legal result of the defective condition of the Products as manufactured and/or supplied by
defendants, and other wrongdoing of defendants described herein, plaintiff was caused to suffer
damages.

WHEREFORE, plaintiff, on behalf of herself and all others similarly situated, prays for relief

and judgment against defendants as follows:

A, For an order certifying the Class untder the appropriate provisions of Fed. R. Civ. P,

23, as well as any appropriate subclasses, and appointing plaintiff and her legal counsel to represent

the Class;
B, Awarding actual and consequential damages;
C. Granting injunctive relief;
D. For pre- and post-judgment interest to the Class, as allowed by law;
E. For reasonable attorneys’ fees and costs to counsel for the Class if and when

pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

CLASS ACTION COMPLAINT -10-
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F. Granting such other and further relief as is just and proper.
THIRD CAUSE OF ACTION
Negligence
44.  Plaintiff hereby adopts and incorporates by reference 91-43 as if more fully set forth

herein.

45.  Defendants owed plaintiff a duty to only offer safe, non-contaminated 'products for
consumption by household pets,
46.  Through their failure to exercise due care, defendants breached this duty by

producing, processing, manufacturing, and offering for sale the Productsina defective condition that

was unhealthy to plainti{T’s pet.
47,  Additionally, defendants breached their duty of care to plaintiff by failing to use
sufficient quality control, perform adequate testing, proper manufacturing, production, or processing,

and failing to take sufficient measures to prevent the Products from being offered for sale, sold, or fed

to pets.

48. Defendants knew or, in the exercise of reasonable care should have known, that the
Products presenied an unacceptable risk to the pet of plaintiff, and would result in damage that was

foreseeable and reasonably avoidable.

49,  Asadirectand proximaie result of defendunts’ above-referenced negligence, plaintiff and the

Class have suffered loss and damages.

WHEREFORE, plaintiff, on behalf of herself and all others similarly situated, prays for relief
and judgment against defendants as follows:

A, For an order cerfifying the Class under the apﬁropriate provisions of Fed. R. Civ. P.
23, as well as any appropriate subclasses, and appointing plaintiff and her legal counsel to represent
the Class;

. B. - Awarding actual and consequential damages;

CLASS ACTION COMPLAINT ) <11-
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C. Granting injunctive relicf;
D. For pre- and post-judgment interest to the Class, as allowed by law;
E. For rcasonable attorneys’ fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and
F. Granting such other and further relief as is just and proper.
FOURTH CAUSE OF ACTION
Strict Product Liability
50.  Plaintiff hereby adopts and incorporates by reference 91-49 as if more fully set forth

herein.

51, Defendants are producers, manufacturers and/or distributors of the Products.

52, The Products produced, manufactured and/or distribuied by defendants were
defective in design or formulation in that, when the Products left the hands of defendants, the
foresceable risks exceeded the benefits associated with the design or formulation,

53.  Defendants’ Products were expected to and did reach plaintiff without substantial
change in condition.

54, Alternatively, the Products manufactured and/or supplied by defendants were
defective in design or formulation, in that, when they left the hands of defendants, they were
unreasonably dangerous, more dangerous than an ordinary consumer would expect, and more
dangerous than other pet food products without cqncmnitant accurate information and warnings
accompanying the product for plaintiff to rely upon.

35, The Products produced, manufactured and/or distributed by defendants were
defective due to inadequate warning and/or inadequate testing and study, and inadequate repm"ting

regarding the results of same.
56.  The Products produced, manufactured and/or distributed by defendants were

defective due to inadequate post-marketing warning or instruction because, after defendants knew or

CLASS ACTION COMPLAINT -12-
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should have known of the risk of injury from the Products, defendants failed to immediately provide
ade;;luatr: warnings to plaintiff and the public,

57.  Asthe dircct‘and legal result of the defective condition.of the Products as produced,
manufactured and/or distributed by defendants, and of the 'ncgligence, carelessness, other.
wrongdoing and actions of defendants described herein, plaintiff suffered damages.

WHEREFORE, plaintiff, on behalf of herself and all others similarly situated, prays for relief

and judgment against defendants as follows:

A For an order certifying the Class under the appropriate provisions of Fed. R. Civ. P.

23, ag well as any appropriate subclasses, and appointing plaintiff and her legal counse! to represent

the Clﬁss;
B. Awarding actual and consequential damages;
C. Granting injunctive relief;
D. For pre- and pest-judgment interest to the Class, as allowed by law;
E. For reascnable attorneys’ fees and costs to counsel for the Class if and when

pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and
F. Granting such other and further relief as is just and proper.
FIFTH CAUSE OF ACTION
Unjust Enrichm ent

58.  Plaintiif lereby adopts and incorporates by reference §§1-57 as if more fully set forth
herein.

59.  As a direct, proximate, and foreseeable result of defendants’ acts and otherwise
wrongful conduct, plaintiff suffered damages. Defendants profited and benefited form the sale of the
Products, even as the Products caused plaintift to incur damages.

60.  Defendants have voluntarily accepted and retained these profits anci benefits, derived
from consumers, including plaintiff, with full knowledge and awareness that, as a result of

defendants’ unconscicnable wrongdoing, consumers, including plaintiff, were not receiving products

CLASS ACTION COMPLAINT -13-
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of the quality, nature, fitness, or value that had been represented by defendants or that reasonable
consumers expected. Plaintiff purchased pet food tha.t she expected would be safe and healthy for
her dog and instead has had to now endure the death of her beloved pet,

61. By virtue of the conscious wrongdoing alleged in this Complaint, defendants have
been unjusfly enriched at the expense of plaintiff who is entitled to, and hereby seeks, the
disgorgement and restiiution of defendants’ wrongful profits, revenue, and benefits, to the cxtent,
and in the amount, deemed appropriate by the Court; and such other relief as the Court deems just
and proper to remedy defendants’ unjust enrichment.

62.  Plaintiff has no adequate lremedy at law,

WHEREFORE, plaintiff, on behalf of herself and all others similarly situated, prays for relief
ahd judgment against defendants as follows:

A. For an order certifying the Class under the appropriate provisions of Fed. R. Civ. P.
23, as well as any appropriate subclasses, and appointing plaintiff and her legal counsel to represent
the Class;

B. Awarding reimburserment, restitution and disgorgement from defendants of the
benefits conferred by plaintiff and the Class;

C. For pre- and post-iudgment interest to the Class, as allowed by law;

2. For reasonable attorneys” fees and costs to counsel for the Class if and when
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and

E. Granting such other and further relief as is just and proper.

CLASS ACTION COMPILAINT -14-
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1 JURY DEMAND

" Plaintiff and the Class demand a jury trial on all issues triable by a jury.

| DATED; March 30, 2007 LERACH COUGHLIN STOIA GELLER
RUD & ROBBINS LLP
SHA A. WILLIAMS

¢/ SHAWN A. WILLIAMS

l 100 Pine Street, Suite 2600
San Francisco, CA 94111 .

Telephone: 415/288-4545

o 415/288-4534 (fax)

shawnw(alerachlaw com
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10
LERACH CGUGHLIN STOJIA GELLER

11 RUDMAN & ROBBINS LLP
PAUL J. GELLER

12 peeller@lerachlaw.com
STUART A. DAVIDSON

13 sdavidson@lerachlaw.com
JAMES L. DAVIDSON

14 idavidson@lerachlaw.com
120 E. Palmetto Park Road, Suite 500

15 Boca Raton, FI, 33432-48(09
Telephone: 561/750-3000

16 561/750-3364 (fax}

17 o ‘
Attomeys for Plaintiff and the Class

18

19

20

21

22

23

24

25

26

27

28

[
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CERTIFICATION OF INTERESTED ENTITIES OR PERSONS
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Pursuant to Civil L.R. 3-16, the undersigned certifies that as of this date, other than the

named parties, there is no such interest to report.
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UNITED STATES DISTRICT COURT /5 TERN Dfsm Cr CC‘UHT

WESTERN DISTRICT OF ARKANSAS RKANSAS
FAYETTEVILLE DIVISION M AR 2 3
RICHARD SCOTT AND BARBARA ) v PSR ooy M
WIDEN, individually and ) Case No. (} 7.5055" -
All others Persons Similarly Situated, ) CLERg
)
Plaintiffs )
)
v. )
}
MENU FOQDS; MENU FOODS )
INCOME FUND; MENU FOODS )
GEN PAR LIMITED; MENU FOQDS )
LIMITED PARTNERSHIP; MENU )
FOODS OPERATING PARTNERSHIF; )
MENU FOODS MIDWEST CORP; }
MENU FOODS SOUTH DAKOTA; }
MENU FOODS, INC.; MENU FOODS )
HOLDINGS, INC.; WAL-MART )
STORES, INC )
Defendants
CLASS ACTION COMPLAINT

Plaintiffs Scott and Barbara Widen through theit undersigned counsel, on behalf of
themselves and all others similarly situated, upon both personat knowledge and information and
belief, alleges as follows:

1. This class action is brought against Defendants for negligently contaminating the
pet food supply making the food unfit for animal consumption and harmful and for purposefully
failing to wam consumers of the contaminated pet food. As a result of Defendant’s actions,
Plaintiff and other similarly situated pet owners have been damaged.

PARTIES

2. Plaintiffs Richard and Barbara Widen are a martied couple and residents
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of Benton County, Arkansas. Plaimi{fs lost two cats due to the contaminated food produced,

distributed, marketed, and sold by the Defendants.

3. Defendant, Menu Foods Income Fund (Menu Foods) is an unincorporated
corapany with its principal place of business in Ontario, Canada. It is doing business in the State
of Arkansas and has avaijled themselves of the protections of the State of Arkansas. Jurisdiction
13 appropriate pursvani to the Arkansas Long Arm Statute, Ark. Code Ann. 16-4-101 and scrvice
may be effacted through the Hague convention on service abroad of judicial and extrajudicial
docurnents and civil or commerciz! matters at 8 Falconer Drive, Streetsville, ON, Canada L3N
1B1.

Menu Foods Midwest Corp, is a Delaware corporation and may be served through its
' registered agent for service, The Corporation Trust Company, Comporation Trust Center, 1209

Orange Street, Wilmington DE. Defendant, Menu Foods Holding, Inc,, is a Delaware
corporation and may be served through it registered agent for service, The Corporation Trost
Company, Corporation Trust Center, 1209 Orange Street, Wilmington Delaware, Menu Foods
operates two manufacturing plants in the United States and distributes their pet food products
throughoutl the entire United States including Arkansas.

Defendant, Menu Foods, Tnc. is 2 New Jersey corporation and may be served through its
registered agent for service, Corporation Trust Company, 820 Bear Tavern Road, West Trenton,
New Jersey. Upon information and belic, Defendants Menu Food Midwesl Corp., Menu Foods
South Dakota Inc., Menu Foaods, Ine., and Menu Foads Holdings, Inc., are wholly awned H
subsidiaries of Menu Foods Income Fund, a business registcr:::d in and headquartered in Ontario,

Canada. The above listed Defendants are hereinafier referred to collectively as “Defendants” or

“Meny Fooads”
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4, Defendant Wal-Mart Stores, Inc, (Wal-Mart) is a Delaware corporation

headquartered in Bentonville, Arkansas that sclls Menu Food products throughout their retail
stores in Arkansas and throughout the United States. Wal-Mart is the single largest distributor of
Menu Foods products. Plaintiffs purchased ihe contaminated pet food at the Wal-Mart store in
Bentonville, AR. Menu Foods produced some brands of pet food cxclusively for Wal-Mart

under a private label agreement.

JURISDICTION AND VENUE

5. This Court has jurizdiction over the subject matter of this action pursuant to 28
U.8.C. §§ 1332(d)2). The matter in controversy exceeds $5,000,000, is a class action and there

are members of the proposed Class that are citizens of States different than at least one of the

Defendants.

6. Venue is proper in this district under 28 U.8.C. § 1391 (b) and (d). Dcfendant
Wal-Mart is hcadqumtered in the District. Defendant Menu Foods Income Fund is a foreign
corporation headquartered outside the United States and distributes, through retailers such as
Wal-Mart, the pet food produets in issue in the District. Additionally, Plaintiffs purchased the
tainted pet food in the District.

FACTS

7. Defendant, Menu Foods told the U, 8. Food and Drug Administration, that they
had become aware of the contamination on February 20, 2007. Menu Foods believed that the
contamination came from their supplier of Wheat Gluten, Defendant, Menu Foods conducted

test to determine if the contamination was harmful to pets on February 27, 2007. The results of

the test resulted in death to one out of every six pets who consumed the contaminated pet food,
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8. Defendants Menu Foods and Wal-Mart did nothing to prevent the distribution of
the contaminated pet food until weeks after the discovery occurred. This action, or lack thereof,
permitted and caused additional harm to thousands of pet owners in Arkansas and throughout the
country.

9. Plaintiffs owned two cats that were very healthy middle aged cats, The iwo cats

were named “Fred” and “Grinch.” Plaintifts fed the two cats “Special Kitty” cat food which was
made by Menu Foods exclusively for Wal-Mart under a private label agreement. |

10. ﬂcgiming around February, 2007, Plaintiffs noticed that both cats were acting
differently and had begun to lose weight. In a tragic irony, Plaintiff forced the cats to eat more
of the contaminated pet food, unaware that the pet food was contarninated and the cause of the

poor health,

11. On March 18, 2007, Plaintiff was finally made sware through the media that a
recall had been issued for the pet fucd by the Defendant, Menu Foods and that the pet food could
cause kidney failure and other sympioms that were being experienced by the Plaintiffs’ cats. On
March 19, 2007, Plaintiffs taok their cats to their veterinarian for examination, That same day,
the veterinarian ran some tests and informed the Plaintiffs that both cats were suffering from
kidney failure due to the consumption of the contaminated pet food. The veterinarian suggested
that the only chance of survival for the cats was a very expensive procedure in which the

likelihood of success was very small
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12, The velerinarian diagnosed the kidney failure 1o be the result of the cats
consumption of contaminated pet food. The veterinarian recommended that the Plaintiffs call a
Menu Foods hotline number which she provided to the Plaintiffs. The hotline had been set up on
or around March 17, 2007, nearly three weeks after Menu Foods had become aware of the
problem. The veterinarian suggested that Menu Foods should pay for the expensive procedure.

13.  The Plaintiffs calied the hotline number around 2 hundred times to determine if
Menu Foods would pay for the procedure and never reached an operator or answering machine.
Finally, out of desperation the Plaintiffs called another number for Menu Foods and lefi a
message for somebody from Menu Fonds 1o call them. The message was never returnead.

14,  Around 3:30 p.m. on the afternoon of March 19, 2007, Plaintiffs made the
decision that their cats could not suffer any further and cuthanized the cats.

CLASS ACTION ALLEGATIONS

15.  Plaintiffs brings all claims as class claims pursuant to Rule 23 of the Federal
Rules of Civil Procedure. The requirements of Rule 23 are met with respect to the Cl.ass defined
below.

16.  Plaintiffs bring their claims on their own behalf, and on behalf of the following
Class:

All persons in the United States who purchased contaminated pet
food from Wal-Mart that was produced by Menu Foods.

17.  The Class is so numerous that joinder of the individual members of the proposed
Class is impracticable. The Class, upon information and belief, includes millions of members.

18. Questions of law or fact common to the Class exist as to Plaintiff and all Class
Members, and these common questions predominate over any questions affecting only individual

members of the Class. Among the commaon questions of law or (act are the following:




Case 2:07—cv-004‘SM Document5  Filed 04/0'07 Page 47 of 107

Case 5:07-cv-05055-RTD  Document 1 = Filed 03/23/2007 Page 6 of 10

a. Whether Defendants were negligent in allowing pet food products
in the United Siates to be contaminated with a dangerous ingredient that was not
safe for consumption,

i

‘ "

\ b. Whether Defendants owed a duty to pet owners by ensuring that
} the pet food was not contaminated with dangerous ingredients;
|
|
|
|
|

. Whether Defendants’ conduct amounted to breach of such a duty;

d. Whether Defendants’ conduct was a proximate cause of Plaintiff*s
and the Class Members® damages;

€. Whether Defendants are responsible for the contamination of the
pet food; ‘

f. Whether Defendants were negligent per se;

2. Whether Defendants are strictly liable;

h. Whether Defendants breached their warranty of merchantability.

i Whether Defendants produced, marketed, distributed, and sold a
defective product

J. Whether Defendants failed to adequately wam consumers of
contaminated pet food.

k. Whether Defendants purposefully failed to adequately warn
consumars of contaminated food supply for economic benefit.

L. Whether Plaintiff and the Class Members are entitled to damages,
and, if so, the proper amount of such damages; and

m. Whether Defendants purposefully [ailed to adequately wam
consumers of contaminated food supply for ¢conomic benefit.

COUNTI

Negligence

19.  Plaintiff incorporates by reference all of the allegations contained above.

20. Defendants owed a duty to Plaintiff to ensure that the pet food was not

contaminated with dangerous and harmful ingredients,
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21.  Defendants breached that daty by allowing the contamination of the pet
food supply with a dangerous and harmful ingredient during the approximate time of
time Januwary 2007 to March, 2007.

22.  Defendants’ actions proximately caused damage to Plaintiff and the Class,

23.  Plaintff and the Class have suffered damages by a loss of property, cost of
medical bills, and cost of purchasing new, uncontaminated pet food.

COUNTII

Negligence Per Se

24.  Plaintiff incorporates by reference all of the allegations contained above,

25  Defendants’ acts and/or omissions as described herein constitute
negligence per se.

26. Defendants had 2 duty to ensure that their pet food was produced,
transported, marketed, distributed, and sold in a manner consistent with governmental

regulations.

27.  Defendants breached this duty in violation of regulatory standards.

28.  Such breaches directly and proximately caused damages to the Plaintiff

and the Class.
29.  Plaintiff and the Class have suffered damages due to Defendants failure to
conform to the United States Food and Drug Administration regulations.
COUNT III

Strict Liability- Defective in Design or Manufacture

30.  Plaintiff incorporates by reference all of the allegations contained above.
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31, Defendants placed into the stream of commerce an unreasonably
dangerous product that is not fit for consumption and in violation of the Defendants
Warranty of Merchantability owed to Plaintiff,

32, As a result of Defendants’ actions, Plaintiff and the Class Members have

suffered significant damages.

33.  Exercise of reasonable care by the Plaintiffs and the Class members could
not have eliminated the dangerous product or prevented the related injuries.

34. F’-Ialintiff and the Class Members have been damaged enormously, and
they seek injunctive relief from further contamination, compensatory damages, punitive
damnages for reckless and willful condurt, attorney fees and costs, and all other proper

and just relief,

COUNT IV

Strict Product Liability - Failure to Warn

35.  Plaintiff incorporates by reference all of the allegations contained above,

36,  Defendants placed into the stream of commerce an unreasonably
dangerous product that is not fit for consumption.

37.  Defendant failed to warn Plaintiff or Class Members of the dangers on the
Defendants’ labels or through other means of advertising unti! after enormous damage
had been suffered by the Plaintiffs and the Class Members.

38.  Even after Defendant becamne aware of the dangerous contamination of its

pet food, they still refused to warn the consumers and allowed countless other

consumers to purchase the contaminated pet food and suffer great harm.
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39, As a result of Defendants’ actions, Plaintiff and the Class Members have

suffered significant damages.

40.  Tixercise of reasonable care by the Plaintiffs and the Class members could
not have eliminated the dangerous product or prevented the related injuries.

41.  Plaintiff and the Class Members have been damaged enormously, and
they seek injunctive relief from further contamination, compensatory damages, punitive
damages for reckless and willful conduct, attorney fees and costs, and all other proper

and just relief.
TURY TRIAL DEMANDED

42.  Plaintiff demands a jury of twelve.
FRAYER
- WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated,

request that he and the other Class Members have judgment entered in their favor and

against Defendants, as follows:

A.  An order certifying that this action, involving Plaintiff's and the
Class Members’ separate and distinct claims, be maintained as a nationwide class action
under Rule 23 of the Federal Rules of Civil Procedure and appointing Plaintiff and their

undersigned counsel to represent the {lass;

B. An award, for I"Iaihtiff’s and each Class Members’ separate and

distinct claims, of compensatory damages and pre- and post-judgment interest thereon;

C. An award for Plaintiff's and the Class Members of punitive

damages for reckless and wanton conduct;
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D.  Injunctive relief to prevent further contamination of the American
pet food supply; and

E.  All other appropriate and just relief.

DATED: March 23, 2007 " PATTON, ROBERTS, MCWILLIAMS
& CAPSHAW, L.L.P.

Jeremy Y. Hutchinson

Jeremy Y. Hutchinson
Jack Thomas Patterson II
Stephens Building

111 Center St., Suite 1315
Little Rock, AR 72201
Phone: (501) 372-3480
Fax; {(501) 372.3488

Richard Adams

James C. Wyly

Sean F. Rornmel

PATTON, ROBERTS, MCWILLIAMS

& CAPSHAW, LL.P. .

Century Bank Plaza, Suite 400

P.O. Box 6128

Texarkana, Texas 75505-6128

Phone: (903) 334-7000

Fax: (903) 334-7007 ‘

ATTORNEYS FOR PLAINTIEF \
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UNITED STATES DISTRICT *C.'OUI{T,'WES'I'ERN DISTRICT OF WASHINGTON
AT SEATTLE

SUZANNE E. JOHNSON and CRAIG R. . | 4 5 5 C/
KLEMANN, individually and cn behalf of all C V 7 -
others similarly situated, No.
Plaintiff, CLASS ACTION COMPLAINT
v,
MENU FOQDS, a fureign corporation,
Defendant.

Plaintiffs Suzanne E. Jojmson and Craig R. Klemann (“Plaintiffs”), by and through their
undcersigned attorneys, bring this civil aclion for damages on behalf of themselves and all others
simnilarly situated against the above-named Defendant and complain and allege es follows:

I. NATURE OF ACTION

1. Plaintiffs bring this action as a Class Action under Rulc 23 of the Federal Rules of
Civil Procedure on behalf of all persons who purchased any dop or cat food that was produced
by delendant Menu Foods and/or has had a dog or cat become ill or die as a result of eating the
(oo,

2. The Defendant 1s a producer of, inter alia, dog and cal food. Menn Foods

produces dog and cat {ood sold under familiar brand names such as lams, Eukanuba and Science

CLASS ACTION COMPLAINT - | [@
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Diet, Menu Foods distributes its dog and cat food throughout the United States to retailers such
as Wal-Mart, Kroger and Safeway.

3. Dog and cat oo that the Defendant produced caused an unknown number of
dogs and cats 10 become 1, and many of them 1o die.

4, To date, Menu Foods has recalled 50 brands of dog food and 40 brands of ¢ut
food that huve sickencd and kilied dogs and cats, All recalled food to date is of the “cats and
gravy wet” style.

5. As a rosult of the Defendant’s actions, Plaimtiffs and other Class members have
suflered cconoimic damage.

1L PARTIES

0. Plaintiffs Suzanne B, Johnson and Craig R. Klemann have at all matenal times
boen residents of Meridian, daho. Ms. Johnson and Mr. Klemann have a pet that became sick
after eating Defendant’s pet food.

7. Defendant Menu Foods is, upon information and belief, a corporation orpamzed
under the laws of' Capada that transacts business in Washington State.

1Ii. JURISDICTION AND VENUE

8, Suhject-matier jurisdiction is proper under 28 U S.C. § 1332(a)(1) because the
Plaintiffs and Defendant are citizens of different states and the arnount in controversy excecds
$75,0060.00. This Court has supplomental jurisdiction over the state-law claims under 28 U.S.C,
§ 1367.

9. - Venueis proper in this judicial district under 28 1.5.C. § 1391(a) becausc the
Defendant systematically and continuously sold its product within this district and Defendant
transacts busingss within this districr.,

v CIL.ASS ACTION ALLEGATION
10.  Plaintiffs bripg this suit as a class action under Rulcs 23(a), (b)(1), (b)(2) and

(b)(3) vf the Federal Rules of Civil Procedure, on behalf of themselves and a Plaintift Class (the
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“Class™) coniposcd of all persons whe purchascd any dog or cat food that was produced by the
Defendant and/or has had a dog or cat become ill or die as a result of eating the food. Plaintiffs
teserve the right to modify this class definition before moving for class certification,

Hl. The Class is ascertainabie and there is a well-defined community of interest
among (he mombers of the Class. |

12.  Membership in the Class is so numerous as to make it impractical to bring all
Class mermbers before the Court. The identity and exact number of Class members is unknown
hut 15 estimated Lo be at least in the hﬁndrcds, if not thousands considering the fact that Menu
I'oods has identified 50 dog foods and 40 cat foods that may be causing harm to pets,

13, Plaintiffs’ claims are typical of thosc of other Class members, all of whom have
suffered banm due to Defendant’s uniform course of conduet.

14.  Plaintiffs are meomberg of the Class.

15, There are numerous and substantial questions of law and faet common to all of
the members of the Class that conirol this Htigation and predominate over any questions affecting
only individual members of the Class. The common issues include, but are not limited to, the
following:

()  Was the Defendant’s dog and cat food materially defective, and unfit for
usce as dog or cal food?

(b) Whether Defendant breached any contract, implied contract or warranties
related to the sale of the dog and cat food?

() Did the Delendant’s dog and cat food cause Plaintills’” and olther Class
menibers' pets to become ili?

{d} Were Plantilts and other Class members damaged, and, if so, what is the
proper measure thereof?

{e} The appropriate form of injunctive, declaratory and other relief.
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16.  The prosecution of separate sctions by members of the Class would create a risk
of cstablishing incompatible standards of eonduct for the Defendant ~ for example, one court
might decide that the Defendant iy obligated under the law o pay damages to Class members,
and another might decide that the Defondant is not so obligated, Individual actions may, as a
practical matter, be dispositive of the imterests of the Class,

17.  Plaintiffs will fairly and adequutely protect the interests of the Class in that they
have no intcrests (hat arg antagonistic (o other members of the Class and have retained counscl
competent in the prosecution of class actions to represent themselves and the Class.

18, A class action is superior to other available methods for the fair and efficient
adjudication af this controversy. Given (i) the substantive complexity of this litigation; (i1} the
size of individual Class members’ claims; and (i1i) the limited resources of the Class members,
fow, i any, Class members could afford to scck legal redress individuatly for the wrongs
Defendant has committed against them.

19, Without a class action, the Class will continue to suffer damage, Defendant’s
violations of the law or laws will continue without remedy, and Defendant will continue Lo enjoy
the fruits :and procceds of ity unlawfal misconduct.

20, Thiy action will foster un orderly and expeditivus admninistration of Class claims,
gconomies of time, effort and expense, and uniformity of decision.

21, Inferences and presumptions of materiality and reliance are available to obtain
class-wide determinations of those elements within the Class claims, as are accepted
methodologies for class-wide praof of damages: alternatively, upon adjudication of’ Defendant’s
common liability, the Court can efficiently determine the claims of the individual Class
members.

22.  'This action presents no difficulty that would impede the Court’s management of it
as a class action, and 4 class action is Lhe best (if not the only) availablc means by which

members of the Class can seck legal redress for the harm caused them by Defendant.
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3. 1n the abscnee of a class action, Defendant would be unjustly enriched because it
would be able to retain the benefits and fruits of its wrongful conduct.

24.  The Claims in this case arc also properly certifiable under applicable faw.

V.  STATEMENT OF FACTS

75, Plaintiffs Suzanne E. Johnson and Craig R. Klemann ure owners of a male cat
named (Hlie.

26,  Ms. Johnson and Mr. Klemann purchased Special Kitty wet cal food from Wal-
Mart and Pet Pride wet cat food from Fred Meyer for Ollie to consume.

27, Ollic ate the $peciat Kitty and Pet Pride brand wet-style cat {ood for several years
before becoming ill.

28.  Ollie bocame cxtremely ill after consuming Defenddant’s cat food and now sufters
from kidney problems.

29, In March 2007, Menu Fonds recalled 50 brands of euts and gravy wet-style dog
food and 40 brands of cuts and gravy wet-style cat food that had caused dogs and pels to become
ill. One common symptom in the sick animals was kidney failure.

30. © The Special Kitty wet cat food from Wal-Mart and the Pet Pride wet cat thod
from Pred Mcyer that Ollic consumed for several ycars before becuming {1 are brands that Meny
Foods recalled,

31, As aresult of Defendant’s acts and omissions Plaintifts and other Class members
have suffercd economic damage.

¥i. BREACH OF CONTRACT
32, Plaintiits reailege all prior allegations as though fully stated hierein.
33, Plaintiffs and Class members purchased pet food produced by the Delendant

bascd on the understanding that the tood was safe for their pets to consume.
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34.  'The pet food produced by the Defendant was not safe for pels to consume and
caused dogs and cats to become ill, The unsate nature of the pel food constituted a breach of
gontract.

35.  Asaresult of the breach Plaintiffs and Class members suffered damages that may
fuirly and reasonably be considered as nrsing naturally from the breach ot may reasonably be
gupposcd to have been in the coniemplation of the parties, at the time they made the contract, as
the probable result of the breach of it

VII. UNJUST ENRICHMENT

36.  Pluintiffs reallege all prior allegations as though fully stated herein.

37.  Defendant was and continues to be unjustly enriched at the expense of Plaintiffs
arct other Class members.

38. Defendant shouid be required 1o disgorge this unjust enrichment.

VIH. UNLAWFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES

39.  Plaintifts reallege all prior allegations as though fully stated herein,

40, Defenduant’s salc of (winted pet food constitutes an unlawful, deceptive and unfixr
husiness act within the meaning of the Washington Consumer Protection Act, RCW 19,86 et
8¢g., and similar statutory enactments of other states (including consumer protection and
consumer salcs practice acts).

41.  Defendunt’s sale ol hazardous pet foud has the capacity to deccive a substantial

portion of the public and to affect the public interest.

42, Ay aresuli of Defendant’s unfair or deceptive acts or practices, Plaintiffs and
other Class members sutlered injurics in an amount to be proven at trial.
[X. DBREACHOF WARRANTIES
43, Plainiths realloge all prior allegations as thouph fully stated hercin,
44, Cat food and dog foud produced by Menu Foods are “goods™ within the meaning

of Uniform Commercial Code Article 2.
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[ 45,  Delendant’s conduct as described herein constitutes breach of an implivd or
2 || express warranty of affirmation.
3 46.  Defendant’s conduct as described herein constitutes breach of an nmplied
4 || warranty of merchantability,
5 47.  Defendant’s conduct as described herein constitutes breach of an implied
6 || warranty of fitness for a particular purpose.
7 48, As a proximate resull of the aforementioned wrongful conduct and breach,

8 Il Plaintiffs and other Class members have suffired damages in an amount to be proven at trial.
9 || Defendant had actnal or comstructive notice of such damages.
10 - X.  PRAYER FOR RELIEF
11 WHEREFORE, Plaintiffs and Class members request that the Court enter an order of
12 |1 judgment against Defendant including the following:
13 || Certification of the action as a class action under Rule 23(b)(1) - (3) of the Federal Rules
14 || of Civil Procedure with respect Lo the claims for damages, and appointmend of Plaintitfs as Class
15 || Representative and their counse! of record as Class Counsel;
16 Actual damages (including all general, special, incidental, and consequential damages),

17 || statutory damages (including treble damages), punitrve damages (as allowed by the law(s) of the

1% || states having a legally sufficient connection with Defendant and its acts or omissions) and such

19 [l other relief as provided by the statutes cited herein;

20 Prejudgment and post-judgment inferest on such monetary relief;
21 Equitable relief in the form of restitution and/or disgorgement of all unlawful or illegal

22 || profits received by Defendunt as a result of the untair, unlawful and/or deceptive conduet alleged

23 |i herein;
? 24 Other appropriate injunctive relief;
|
- . , C ) . |
25 The costs of bringing this suit, including rensonable attorneys™ fees; and
20 guch other relief as this Court may deem just, equitable and proper.
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1 DATED this 27th day of March, 2007,
2 HAGENS BERMAN SOBOL SHAPIRQ LLI.P
3

4 By: D,Cz-f

Steve W, Berman, WSBA #12336

5 1307 Fifth Avenue, Suite 2900
Sealile, Wushington 98101
] Telephone: (206) 623-7292
E-mail: steve@hbsslaw.com
7 .
Philip H. Gordon
8 Bruce S, Bistline
9 Giordon Law Offices
' ‘ 623 West Hays S8t
10 Boise, ID 83702
Telephone: (208) 345-7100
11 Facsimile: (206) 623-0594
E-mail: provdon@igordontawo Micyy,gon
12
13 Attorneys for Plaintiffs
14
15
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UNITED STATES DISTRICT COURT, WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

STACEY HELLER, TOINETTE ROBINSON, '
DAVID RAPP, und CECILY AND CINV O 7 - 0 4 5 3 Y
TERRENCE MITCHELL, individually and on o

behalf of all others similarly situated,

Plaintitt]

CLASS ACTION COMPLAINT

V.
MENU FOODS, a foreign corporation,

Detendant,

Plaintitfy Stacey Heiler, Toinctte Robinson, David Rapp, and Ceeily and Terrence
Mitchelt (“Plaintiffs), by and ihrough their undersigned attorneys, bring his civil action for
damages on behalf of themselves and all others similarly siluated against the above-naned
Defendant and complain and aliege as follows:

i NATURE OF ACTION

1. Plaintiffs bring this action as a Class Action under Rule 23 of the Federal Rules of
Civil Procedure on behalf of ail persons who purchased any dog or cat food that was produced
by defendant Menu Foods and/er has had a dog or cat become 111 or die as a result of cating the
food.

2 The Defendant is a producer of, inter alia, dog and cat food. Menu Foods

produces dog and cat food sold under familiar brand names such as Iams, Eukanuba and Science
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Dict. Menu l'oods distributes its dog and cat food throughout the United States to retailers such

as Wal-Mart, Kroper and Safeway.

3. Dog and cat food that the Defendant produced caused an unknown number of
dogs and cats to become 1li, and mamy ot them Lo die.

4, To date, Menu Foods has recalled $0 brands of dog food and 40 brands of cat
food that have sickened and kilied dogps and cats. Al recalled food to date is of the “cuty and
gravy wel” style.

5. Asaresult of the Defendant’s actions, Plaintiffs and other Class members have
suffered economic damage.

1. PARTIES

é. Plaintiff Stacey Lieller has at all material times been a resident of Pulaski,
Virginia. Ms. Heller had a pet that became sick and died after eating Defendant’s pet food.

7. | Plaintiff Toinetts Robinson has at all material times been a resident of Trockes,
California, Ms, Robinson had a pet that became sick and died afier eating Defendant’s pet tood.

8. Plantiff David Rapp has at all material times been a resident of Hannover
‘Township, Pennsylvania. Mr. Rapp had a pct that became sick and died after cating Defendant’s
pet food,

9. Plaintills Cecily and Terrence Mitchell have at all material times been a resident
of Seattle, Washington. The Mitchells had a pet that became sick and dicd afer cating
Delendant’s pet food.

10, Defendant Mcnu Foods i3, upon information and belicf, a corporation organized
under the laws of Canada that transacts business in Washinglon State.

.  JURISDICTION AND YENUE
11. Subject-matter jurisdiction is proper under 28 1.8.C. § 1332(a)(1) because the

Plaintifts and Defendant are citizens of different states and the amount in controversy cxcecds
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$75,000.00. This Court has supplemental jurisdiction over the state-law claims under 28 UL.5.C.
§ 1367,

12, Venuo is proper in this judicial district under 28 U.S.C. § 1391(2) because the
Defendant systematically and continuously sold its product within this district and Defendant
transacts business within this district.

V.  CILASS ACTION ALLEGATION

13, Plaintills bring this suit as a ¢lass action under Rules 23(a), (b)(1), (b)(2) and
(b)(3) of the Federal Rules of Civil Procedure, on behatl of themselves and a Pluintiff Class (the
“Class™) composed of all persons who purchased any dog or cat food that wus produced by the

Defendant and/or has had a dog or ¢at become il! or die as a result of cating the food. Plaintiffs

| meserve the right to modify this class definition before moving {or class certitication.

14, The Class is ésccﬂainahle and there 1s a well-defined community of interest
armong the members of the Class,

15.  Membership in the Class is so numerous as to make it impractical to bring all
Class members before the Court. The identity and exact number of Class members 1s unknown
hut is estimated to be at Icast in the undreds, if not thousands considering the fact that Meny
Foods has identificd 50 dog foods and 40 catl foods that may be causing harm to pots.

16, Plaintiffs’ claims arc typical of those of other Class members, all of whom have
suffered harm due lo Defendant’s yniform course of conduct.

17.  Plaintiffs are members of the Class.

18.  There are numerous and substantial questions of law and fact common to all of
the members of the Class that control this litigation and predominate over any questions affecting
only individual members of the Class. The common issues include, but are not limited to, the
following:

(a) Wus the Defendant’s dog and cat food materially defective, and unfit for

use as dog or cat food?
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(b  Whether Defendant breached any contract, impHed contract or warranties
related to the sale of the dop and cat food?

()  Didthe Defendant’s dog and cat tood cause Plaintiffs’ and other Class

members’ pets o become ifl?

(d)  Were Plaintiffs and other Class members damaged, and, if so, what is the
proper measure thereo(?

(e} ‘The appropriate form of injunctive, declaratory and other relict.

19. - The prosecution of separate actions by members of the Class would create a risk
of cstablishing incompatible standards of conduct for the Defendant — for example, one court
might decide that the Defendant is obligated under the law to pay damages to Class members,
and another might decidc that the Defendant is not so obligated. Individual actions roay, as a
practical matter, be dispositive of the interests of the Class.

20.  PlaintifTs will farly und adequately protect the interests of the Class in that they
have no interests that arc antagonistic 10 other members of the Class and have retained counsel
competent in the prosceution of class schons to represent themselves and the Class.

2L, A class aetion s superior to other available methods for the fair and ellicient
adjudicaliom of'this controversy. Given (i) the substantive complexity of this libgation; (ii) the
size of individusl Class members’ claims; and (111} the Hmited resourcey of the Class members,
few, if any, Class members could afiond to seek legal redress individually for the wrongs
Defendant has committed ugainst them.

22, Without # class action, the Class will continu to suffer damage, Defendant’s
violations of the law or laws will continue without remedy, and Defendant will continue to enjoy
the fruits and proceeds of its unlawtul misconduet,

23, This action will foster an orderly und expeditious administration of Class claims,

gconommies of titne, effort and expense, and uniformity of decision,
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24.  Inferences and presumptions of materiality and reliance are available to obtain
class-wide determinations of those elements within the Class claims, as are accepted
methodologies for class-wide proof of damages; alternatively, upon adjudication of Defendant's
common liability, the Court can efficiently determine the claims of the individual Class
members.

23, 'This action presents no difficulty that would impede the Court’s management of it
as a class action, and a class action 1s the best (if not the only) available mcans by which
members of the Class cun seck legal redress for the harm caused them by Defendant.

26.  Inthe absencc of a class action, Defendant would be unjustly ennched because it
would be able to retain the benelils and fruits ot its wrongful conduct.

27, The Claims in this case are also properly certifiable under applicable law.

V. STATEMENT OF FACTS

28, Plaintiff Stacey Heller was the owner of a female cat named Callie,

29.  Ms. Heller purchased Special Kitty wet cat food from Wal-Mart for Callie ko
COnSUme.

30.  Callie ate the Special Kitty brand wel-style cat food for several years before her
death.

3L Callic becamne extremely ill during the week of March 12, 2007. On March 14,
2007, Ms. Heller look Callie to a veterinarian, who informed her that Callie had suffered kidney
failure, also known as acute renal failure, On March 19, 2007, Callic had to be euthanized.

32, Plaintiff Toincttc Robinson was the owner of a female dog named Lhotsc.

33, Ms. Robinson purchased Priority U.S. brand wet dog food trom Safeway for
Lhotse to consume.

34.  Lhotsc ate the Prionty U.S. brand wet dop food before her death.
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35. Lhotse became extremely il during the end of January 2007, On February 1,
2007, Ms. Robinson took Lhotse to a veterinarian, who informed her that Lhotse had suffered
kidney failure. On February 15, 2007, Lhotse had fo be euthanized.

36, Plaintiff David Rapp was the owner of a male dog named Buck.

37. Mr. Rapp purchascd Weiss Total Pet wet-style dog food for Buck to consume.

38.  Buck became extremely i1l in early February 2007, On February 10, 2007, Mr.
Rapp took Buck to a veterinurian, who informed him that Buck had saffored kidney failure,
Buck died soon aftcrwards.

39, Plaintiffs Cecily and Terrence Mitchell were the owners of a male cat named
Yola.

40..  'The Mitchells purchased Tams wet cat foed from QFC for Yoda to consume.

41, Yoda became extremely i) and died afler eating lams wet pouches,

42, Tn March 2007, Monu Foods recalled 50 brands of cuts and gravy wet-style dog
food and 40 brands of cuts and gravy wel-style cat food that had caused dogs and pets to become
ill. One cormmon symptom in the sick animals was kidney failure.

43.  The Special Kitty wet cat food from Wal-Mart that Callic conswined for several
years helore her death {s onc of the brands that Menu Foods recalled,

44.  The Prionity U.S. brand wet dog food from Safeway that Lhotse consumed before
her death is also one of the brands that Menu Foods recalled.

45, The Weiss Total Pet wet-style dog food that Buck consumed before his death is
another of the brands that Menu Foods recalled.

46.  The lams wet cat food from QFC that Yoda consumed ycars before his death is
also one of the brands that Menu Foods recalled.

47, Asuresult of Defendant’s acts and omissions Plaintiffs and other Class members

have suffered economic damage.
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¥i. BREACH OF CONTRACT

48.  Plaintiffs reallcge all prior allegations as though tully stated herein,

49. - Plaintifts and Cluss members purchased pet food produced by the Defendant
based on the understanding that the food was safe for their pets to consume,

50.  The pel food produced by the Defendant was not sate for pets to consume and
caused dogs and vats to become ill. The unsafe nature of the pet food constituted » breach of
contract.

51, Asa result of the breach Plaintiffs and Class members suffered damages thal may
lairly and rcasonably be considered as arising naturally from the breach ar may reasonably be
supposcd to have been in the contemplation of the parties, at the time they made the contract, as
the probable result of the breach of it.

VI UNJUST ENRICHMENT

52, Plaintifis reallege al? pror allegations as though fully staled herein,

53, Defendant was and continues to be unjustly enriched at the expensce of Plaintiffs
and other Class members.

54.  Defendant should be required to disgorge this unjust corichment.

VIII. UNLAWEFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES

55.  Plaintiffs reallege all prior sllegations as though fully stated herein.

56.  Delendant’s salc of tainted pet food constitutes an unlawful, deceptive and unfair
business act within the meaning of the Washington Consumer Protection Act, RCW 19.86 er
seq,, snd similar statutory cnactments of other states (including consumer protection and
consumer sules practice sets).

57.  Defendant’s sale of hazardous pet food has the capacity to deceive a substantial -
portion of the public and to affect the public interest.

538,  Asarcsult of Defendant’s unfair or deceptive acts or practices, Plaintilts und

other Class members suffered injuries in an amount to be proven at tmial.
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IX. BREACH OF WARRANTIES

59, Plaintiffs reallege all prior allcgations as thoﬁgh tully stated herein.

60.  Cat food and dog food produced by Menu Foods are “goods™ within the meaning
of Uniform Commercial Code Article 2.

61.  Defendant's conduct as deseribed herein constitutes breach of an implied or
express warranty of affirmaticn,

62,  Defendant’s conduct as described herein constitutes breach of an implied
warranty of merchantability.

63, Defendant’s conduct as deseribed herein constitutes breach of an implied
warranty of fitness for a particular parposc.

64, Asaproximats result of the aforementioned wrongful coﬁduct and breach,
Plaintifls and other Class members have suffered damages in an amount to be proven ul trial.
Defendant had actual or constructive notice of such damages.

). PRAYER FOR RELIEF

WHEREFORE, Flaintifts and Class memnbers request that the Court enter an order of
Judgment againgt Deltendant inciuding the following:

Cerlification of the action as 4 class action under Rule 23(bXY 1} - (3) of the Federal Rules
of Civil Procedure with respect (o the claims for damages, and appointment of Plaintiffs as Class
Representative and their counsel of record as Class Counsel;

Actual damages (including all general, special, incidental, and consequential damages),
statutory damages (including treble damages), punitive damages (as allowed by the law(s) of the
states having a lcgally sufficient connection with Defendant and its acts or omissions) and such
pther reliel as provided by the statutes cited herein;

Prejudgment and post-jndgment interest on such monetary relief!
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Equitable relicf in the form ol restitution and/or disgorgement of all unlawiul or illozal
profits received by Defendant as a result of the unfair, valawful and/or deceptive conduet alleged
hercin;

Other appmprialé injunctive relief;

The costs of bringing this suit, including rcasonable attorneys™ fees; and

Such other relief as this Court may deem just, equitable and proper,

DATED this 27th day of March, 2007.
HAGENS BERMAN S0BOL SHAPIRO ILP

By: /s/ Steve W. Berman (s
Sieve W. Berman, WSRA #12536

1301 Fifth Avenue, Suite 2900

Seattle, Washington 98101

Telephone: (206) 623-7292

Facsimile: (206) 623-0594

E-mail: steve@@hbsslaw.com

MYERS & COMPANY, P.LL.C.
Michagl David Myers

1809 Scventh Avenve, Suite 700
Seattle, Washington 98101

Telephone: (206) 398-1188

Facsimile: (206} 400-1112

E-mail; mmyers@myers-company,coin

Attorneys for Plaintiffs
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, AfSEATILE
 CLERK U5 HISTHIGT CORRT
WESTERN DISTRICT OF WASH Mg

5

6 v .

7 UNTTED STATES DISTRICT COUR'l, WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

5

SMITH, individually and on behalf of afl others

9 || AUDREY KORNELIUS and BARBARA CO07-04 54 P

J 10 || similarly situated, No
| Plaintiff, CLASS ACTION COMPLAINT
12 V.

13} MENTUI FOQIS, a foreign corporation,

SAFOTE TVoFSEL,

14 Detendant,
15
Plaintiffs Audrey Komelius and Barbara Smith (“Plaintifis”), by und through their
: 16
[E undersigned attorneys, bring this civil action for damages on behalf of themselves and all others
17
" similarly situated againgt the above-named Defendant and complain and allcge as follows: -
19 1. NATURE OF ACTION .
0 1. Plaintiffs bring this action as a Class Action under Rule 23 of the Federal Rules of
2 :
’ Civil Procedure on behalf of all persons who purchased any dog or cat food that was produced
hy defendant Menu Foods and/or has had a dog or cat become 11l or die as a result of gating the
22
food.
23 :
” 2. The Defendant is a producer of, inter alia, dog and cat food, Menu Foods
| 25 produces dog and cat food sold under familiar brand names such as Tams, Fukanuba and Science
26
ULASS ACTION COMPLAINT - 1 [!_13
Cisee Nov, r
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Diet. Menu Foods distributes its dog and cat food throughout the United States to retailers such
as Wal-Mart, Kroger and Safeway.

3 Doy and cat food that the Defendant produced caused an unknown number of
dogs and calys to become ill, and many of them to'die.

4, To date, Menu Foods has recalled 50 brands of dog tood and 40 brands of cat
food that have sickencd and killed dogs and cats. All recalled food to date is of the “cuts and

gravy wet” style.

5 As a result of the Defendant’s actions, Plaintiffs and other Class membors have

suffered economic damage.
iI. PARTIES

6. Plaintiff Audrey Komelivs has at all material times been & resident of Ferndale,
Washington, Ms. Komelius has a pet that became sick alter eating Defendant’s pet food.

7, Pluintiff Barbara Smith has at all material times been a resident of Bremerton,
Washington. Ms. Smith has a pet that became sick after cating Defendant’s pet {fvod.

8. | Defendant Menu Foods is, upon information and belicf, a corporation organized
under the taws of Canada that transacts business in Washington State.

M. JURISDICTION AND VENUE

9. Subject-matter jurisdiction is proper under 28 U.S.C, § 1332(a)(1) because the
Plaintif(s and Defendant are citizens of difierent states and the amount in controversy excecds
$75,000.00. This Court has supplemental jurisdiction over the statc-faw claims under 28 U.8.C.
§ 1367. |

10, Venue is proper in this judicial district under 28 U.S.C. § 1391(a) because the
Defendant systematically and continuously sold is product within this district and Defendant

transacts business within this district,
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IV. CLASS ACTION ALLEGATION

11.  Plaintiffs bring this suit a5 s class action under Rules 23(a), (bX1), (b)(2) and
(b)(3) of the Federal Rules of Civil Procedure, on behalf of themselves and a Plainti[t Class (the
"Class™) composed ol all persons who purchased ary dog or cat food that was produced by the
Defendant and/or has had a dog or cat begome ill or die as a result of eating the food. Planiiffy
reserve the right to modify this class definition before moving for class certilivation.

12.  ‘The Class is ascertainable and there is @ well-defined community of interest
among the members of the Class.

13.  Membership in the Class is so nuwmerous as to make it impractica) to bring all
(lass members before the Court, ‘The identity and cxact number of Class members is unknown
but 1% estimated 10 be at least in the hundreds, i not thousands considering the {act that Menu
Foads has tdentified 50 dog foods and 40 cat foods that may be causing harm to pets.

14.  Plaintiffy’ claims arc typical of those of other Class members, all of whom have
sufferad harm due 10 Defendant’s uniform course of conduct.

15,  Plaintiffs are memnbers of the Class.

16.  There are numeropus and substantial questions of law and fact common to all of
ihe members of the Class that vontrof this Hiigation and predominate over any questions atfecting
only individual members of the Class. The common issues include, but are not lirmited to, the
following:

(2) Was the Defendant’s dog and cat food materially defective, and unfit for
usc as dog or cat food?

(b)  Whether Defendant breached any contract, implied contract or warranties
related to the sale of the dog and cat food?

{¢c)  Didthe Defendant’s dog and cat food cavse Plantiffs’ and other Class

members’ pets to become 17
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{d) Were Plaintiffs and other Class members damaged, and, il so, what is the
proper measure thereot?
(8)  ‘The appropriaie lorm of injunctive, declaratory and nther reliel.

17.  The prosccution of separate actions by members of the Class would create a risk
of establishing incompatible standards of conduet for the Defendant — for example, one court
might decide that the Defendant is obligated under the law to pay damages to Class members,
and another might deeide that the Defendant is not so obligated. Tndividual actions may, as a
practical matter, be dispositive of the interests of the Class.

18.  Plaintiffs wil fairly and adequately protect the interests of the Class in that they
have no interests that are antagonistic to other members of the Class and have retained counscl
competent in the prosecution of class actions to represent themselves and the Class. -

19. A class action is superior to other available methods for the fair and efficient
adjudication of this controversy.” Given (i) the substantive complexity of this litigation: (i) the
sive of individval Class members” cluaims; and (iii) the limvited resources of the Class members,
few, if any, Class members could afford to seek legal redress individually for the wrongs
Defendant has committed against them.

20, Without a class action, the Class will continue to suffer damage, Defendant’™s
violations of the law or laws will continue without remedy, and Defendant will continue to enjoy
the fruits and proceeds ot its unlawful misconduct,

21, This action will foster an orderly and expeditious administration of Class claims,
economies of time, effort and expense, and uniformity of decision,

22.  Inferences and presumptions of materiality amd reliance are available {o obtain
class-wide determinations of those clements within the Class claims, ay are accepted
methodologies for class-wide proof of damages; altermnatively, upon adjudication of Defendant’s
commeon liability, the C'ourt can cfﬁcientl y determine the claims of the individual Class

members.
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23, ‘This action presents no diffiealty that would impede the Court’s management of it
as a class action, and a class action is the best (if not the only) available mcans by which
members of the Class can seck lcgal"redre&s for the harm caused them by Defendant,

24, Inthe absence of a class action, Defendant would be unjustly enriched bocause it
would be able to rotain the benefits and fruils of its wrongful conduet.

25.  The Claims in this case are also properly certifiable undor applicable law,

V. STATEMENT OF FACTS

26.  Plaintiff Audrey Koroclivs is the owner of a puppy named Shiwa,

27, Ms. Kornelius purchased Nutro Natural Choice Puppy for Shiwa to consumeé.

28.  Shewa became extremely ill after consuming Defendant’s dog food.

29.  Plaintif{ Barhara 8mith is the owner of a cal named Neko.

30, Ms. Smith purchesed Priority U.S. brand cat food (rom Safeway for Neko to
consume, |

31, Ncko became extremely lil] after consuming Defendant’s cot food. Ms. Smith’s
vetermarian has informed her that Neko will need monitoring for lifc.

32, In March 2007, Menu Foods recalled 50 brands of cuts and gravy wet-style dog
food and 40 brands of culs and gravy wet-style cat food thal had caused dogs and pets to become
ill. One common symptom in the sick animals was kidney failure,

33, The Nutro Natural Chodce Puppy food that Shiwa consurmed is one of the brands
that Menu Foods rocalled,

34.  The Priority U.S. brand cat food from Safeway that Neko consumed i3 also one of
the brands that Mcnu Fonds recalled.

35, As aresult of Defendant’s acts and omissions Plaintiffs and other Class members

‘have suffered economic damage.

YE.  BREACH OF CONTRACT

36, Plaintilts reallege al! prior allegetions us though fully stated hercin,
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37.  Plaintifts and Class members purchased pet food produced by the Defendant
based on the understanding that the food was safe for their pets to consume.

38.  The pet food produced by the Defendant was not safe for pets to consume and
caused dops and cats to become ill. The unsafe nature of the pet food constituted a breach of
contract. |

39, As arcsult of the breach Plaintiffs and Class members suffered damages that may
fairly and reasonably be considered as arising naturally from the breach or may reasonably be
supposcd to have been in the contemplation of the parties, at the time they made the contract, as
the probahle result of the breach of it,

VII. UNJUST ENRICHMENT

40.  Plaintiffs rcallcge ali prior allcgations as though fully staled herein.

41.  Defendant was and continues to be unjustly enriched at the expense of Plaintiffy
and other Class members.

42.  Defendant shovid be required Lo disgorge this unjust enrnichment.

VITT. UNLAWFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES

43.  Plaintiffs reallege all prior allegations as though fully stated herein.

44, Defendant’s sale of tainted pet food constitutes an unfawful, deceptive and unfair
business act within the meaning of the Washington Consumer Protection Act, RCW 19,86 e
seq,, and similar statutory enactments ol other states (including consumer protection and
consumer :-‘.a.lcs practice aets),

45. Deﬂmdant’s sale of hazardous pct food has the capacity to deceive a substantial
portion of the public and to affect the public interest.

46.  Asaresult of Defendant’s unfair or deceptive acts or practices, Plaintifis and
other Class members suffercd injurics in an amount to be proven at trial,

iX. BREACH OF WARRANTIES

47, Plaintiffs rcallege all prior allegations as though fully stated herein.
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4%, Cat food and dog food produced by Menu Foods are “goods” within the meamng

of Unilorm Commercial Code Article 2,

49, Defendant’s conduct as described herein constitutes breach of an implied or
express warranty of affirmation.

50,  Dcfendant’s conduct as descnibed hercin constitutes breach of an implicd
warranty of merchantability, |

51, Defendant’s conduet as described herein constitutes breach of an implied
warranty of fitness for a particular purpose,

52, Asaproximate result of the aforementioned wrongtul conduct and breach,
Plaintiffs and other Class members have suffered damages in an amount to be proven at trial,
Defendant had actual or constructive notice of such damagoes.

X, PRAYER FOR RELIEF

WHERLFORE, Plaintiffs and Class members request that the Court enter an order of
judgment against Defendant including the following:

Centification of the action 4 a class action under Rute 23(b)(1) - (3) of the Federal Rules
of Civil Procedure with respect to the claims for damages, and appointment of Plaintiffs as Cluss
Representative and their counsel of revord as Class Counsel;

Actual damages (including 2!l general, special, incidental, and consequential damages),
statutory damages (including treble damages), punitive damages (as allowed by the law(s) of the
states having a legally sulficient connection with Defendant and its acts or omissiens) and such
other reliel as provided by the statutes eited herein;

Prejudgment and post-judgment intercst on such maonetary relict}

Equitable relief in the form of restitution and/or disgorgement of all unlawful or illegal
profits reccived by Dofendant as a result of the unfair, unlawful and/or deceptive conduct allcped
herein;

Other appropriate injunctive reliet)
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¥ I The costs of bringing thts suit, including reasonable attorneys’ fees; and
2 Such other relief as this Court may decm just, equitable and proper.
3 DATED this 27th day of March, 2007.
4 HAGENS BERMAN SOBOL SHAPIRO LLP

0 By: /s/ Seve W, Berinan :
Steve W. Berman, WSBA #12536

7 1301 Fifth Avenue, Suite 2900
Seattle, Washington 98101

8 Telephone: (206) 623-7292

Q

0

Facsimile: (200) 623-0594

)
| MYERS & COMPANY, P..L.C.
11 Michael David Myers

12 WSBA No. 22486

- Myers & Company, P.1.L.C.
1809 Seventh Avenue, Suite 700

3
- Scattle, Washington 98101
14 Telephone: (206) 198-1188
Facsimile: (206) 400-1112
15 E-mal: minyers@imycrs-cOmpany. com
16 Attorneys for Plaintiffs
17 |
1%
' 19
20
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1 25
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AT SEATTLk
CLIRK {1 5, pigt:
= DISTRICT ol
- By WESTERN RISTRIET o WASH!T"}-GTQN

. DERUTY

UNITED STATES DISTRICT COURT
WESTERNM DISTRICT OF WASHINGTON
AT SEATTLE :

MICHELE SUGGETT and DON JAMES,
individually and on behalf of sll similarly
situated;

Plaintiffs,
Y5,

MENU FOODS, a foreign gorporatien; THE
IAMS COMPANY, a foreign corperation;
EUKANUBA, a forcigh corporation; DOG
FOOD PRODUCERS NUMBERS 1-100 and
CAT FOOD PRODUCERS 1-100; and DOES
1-10G;

Defendants.

CaseNo.:CV 7 452£ '

CLASS ACTION COMPLAINT

O B0 YOO O
R 1 EE O RN

¥1-CV-00457-CM P

7. NATURE OF ACTION

1. Plaintiffs bring this sction as a Class Action pursuant to FRCP 23 on beshalf of all
persons who purchased any dog or cat food produced by any of the above-named
defendants and/or had & dog or eat become ill or dic as a resulf of cating same.

2. The defendants are producers and distributors of, inter alia, dog and cat food, Meny
Foods produces dog and cat food under familiar brand names such as Tams, Eukanuba
and Svience Diet. Menu Foods distributes its dog and eat food throughout the United

CLASS ACTION COMPLAINT - |

ANIMAL LAw D111 s ¢
ADAM P. KARP, Esq.
114 W. Magmulia 8t., Ste, 425 » Betingham, WA 98225
(A0l 73R T273  Fagsimile: (360) 392-3935
adsm{Ea il -lawyer.com
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States to retailers such as Wal-Mavt, Kroger and Safcway,

3. Dog and cat food which the defendants produced has caused an unknown number of
dogs and cats to become il and die.

4. To date, Menu Foods has recalled 50 brands of dog food and 40 brands of cat food
which are causing dogs and cats to become ill. Al recalled food to date is of the “cuts

and gravy wel” style.

. As a result of the Defendants® actions, Plaintiffs and other C]ass: members have suffered

3
noncconomic and econamic damage.

I TON,. PART ND VENLUE

6. This court has subject-matter jurisdiction over this action under 28 U.S.C. § 1332(2)(1)
bascd on diversity and an amount of controversy in excess of $75,000. This court has
supplemental jurisdiction over the state law claims pursuant to 2‘& U.S.C.§ 1367.

7. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(a) because the
Defendants systematically and continuously sold thelr product wichin this distriet, and
Defendants trapsact business within this district.

8. Eleven-year-old, female canine named Shasta (“Shasta™) was regarded by Plaintiffs as

thelr ward, scatient personalty, and member of their family.

9. Plaintiffs MICHELE SUGGETT and DON JAMES (“Plaintiffs”) are, and at all times
herein were, residents of this judicial district and the owners/guardians of Shasta,

10. Defendant Menw Foods is, upon Information and belicf, a corporation organized under
the [aws of Canada that transacts business in Washington State and Oregon State.

11, Defendant The Iams Company, is upon information and belief, a foreign corporation that
transacts business in Wushington State and Oregon State,

|2, Defendant Fukanuba, is upon information and belief, a foreign corpnmtmn that transacls
business in Washington Staie and Orogon State.

[3. There are numetous other petsons of entitics, DOG FOOD PRODUCERS, CAT FOOQDR
FRODUCERS, AND DOES 1.100, identities preseatly unknown to Plaintifts who are,
and were at all imes mentioned herein, acting in concert or are jointly and severally
liable with the above named Defendants. Each of the DOE Defendants sued herein wnder
a fictitious name is respousible in some manner for the events and occurrences referred to
hergin, When the true names, capacities and involvement of sald Defendants are
agqertained, Plaintiffs will scck leave to amend the complalnt accordingly.
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IM.CLASS ACTION ALLEGATION

14, Plaintiffs bring this suit as a class action pursuant to Rules 23(a), (b)(1), (b)(Zj and (b)(3)
of the Federal Rules of Civil Procedure, on behalf of themselves and a Plaintift Class (the
“Class") composed of all porsons who purchased any dog or cat food which was

produccd by the defendants and/or has had e dog or cat become ill or die as a result of |

eating the food. Pluintiffs reserve the right to mud:fy this class definitlon prior to moving
for class certification.

15. This action has heen brought and may be propetly maintained as a class action pursuant
to Rule 23 of the Federal Rules of Civil Procedure for the following reasons:

8. The Class is ascertainable end there i3 a well-defined community of interest
among the members of the Class,

b, Membership in the Clzss is so humerous as to make it impractical to bring all
Class members before the Court. The identity and éxact number of Class members is
unknewn but is estimated to be at least in the hundreds, if not thousands considering the fact
that Menw Foods has identified 50 dog foods and 40 cat foods which may be cauging hanm to

companion animals.

e. Plaintiffs’ claims arc typical of those of other Class members, all of whom have
suffered harin due to Defendants’ uniform coarse of conduct.

d, Plaintiffs are members of the Class,

e There are numerous and substantial questions of law and fact commen to all of
the members of the Class which control this litigation and predominate over any Individual
issucs pursuant to Rule 23{b)}(3). The common issues include, but are not limited to, the
following:

i. Did the defendants make representations regarding the safety of the dog
and cat food they produced and sold?

il. Were the defendants’ representations regarding the a‘aﬁaty of the dog and
cat food false®

il Did the defendanis’ dog and cat food causc or allow Plaintiffs and other
Class members’ compunion animals to become ill or die?

iv.  Did the defendants produce a hazardous product for nonhuman animal
consumaption? If so, did this occur as a result of megligent, grossly
negligent, reckless, or intentional conduct?
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v, Were Plaintiffs and other Class members damaged?
1 : .
f. Thesc and ather questions of law or fact which are common to the members of the
Class predominate over any questiens affecting only individual members of the Class;
I 3 2 Plaintiffs will fairly and adequately protect the interests of the Class in that
2 Plaintiffs have no interests that are antagonistic to othsr members of the Class and has
relained counse] competent in the prosecution of class actions to represent themselves and
5 the (lass;
| 5 h Without a ¢lass action, the Class will continue to suffer damage, Defendants’
violations of the law or laws will continug without remedy, and Detendants will continue to
i 7 enjoy the fruits and proceeds of their unlawful misconduet: '
' 3 i, Given (i) the substantive complexity of this litigation; (if) the size of individeal
Class members’ ¢claims; and (ili) the limited resources of the Class meinbers, few, if any,
3 Class members could afford o seek legal redress individually for the wrongs Defendants
10 have commumnitted against them; .
0 j This action will foster an orderly and expeditious administration of Class c]aiins,
cconomies of time, etfort and expense, and uniformity of decision:
é k. Inferences and presumptions of materiality and rcliance are available to oblain .
13 class-wide determinations of thosc cloments within the Class claims, as are accepted :
' methodolegies for class-wide proof of damages; altematively, upon adjudication of i
14 Defendants’ commun liability, the Court can officicntly detormine the claims of the i
individual Class members; .
13 '
1. This a¢tion presents no difficulty that would impede the Court’s management of it
16 as 4 class action, and a class action is the best (if not the anly) available means by which
. members of the Class ean seek legal redress for the harm caused them by Defendanis,
n, In the absencs of a class action, Defendants would be unjustly entiched because
18 they would be abla to retain the benefits and fiuits of their wrongful conduct.
19 L6. The Claims in this case are also properly certifiable under applicable law.
20 LV. GENERAL ALLEGATIONS
2 . .
! 17. Plaintiffs werg the owners and guardians of Shasta, a fomale Pomeranian,
»2 18, Plaintiffs purchascd contaminated Eukanuba Adult Bites in Gravy {lamb & rice, beef &
23 gravy, savory chicken) (“contaminated tood") on or about February 16, 2007 from
i Petsmart, ‘ ‘
' za [|CLASS ACTION COMPLAINT - 4 ' ANIMAL LAW OTTICRS oF
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12

14
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15

17

1B

19

20

2]

22

24

19. Plaintiffs started feeding the contmminated food to Sbasta on or about March 15, 2007,

20, After coting the contaminated food, Shasta became extremely ilf; causing the Plaintiffs to
take her to o veterinacian on or about March 19, 2007, The votctinarian itiformed them
that Shasta suffercd devastatingly acute renal failure. On or about March 20, 2007, Shasta

arrcsted and died.

21, Plaintiffs witnes=ed Shasta’s decensed body shortly after she died and before a substaniial
change in her condition and loeation.

22, In March 2007 Menu Foods recalied 50 brands of cuts and gravy wet-style dog food and
4¢ trands of cuts and grevy wet-style cat food which bad cavsed dogs and eats to become
ill. Ong commaon symptom in the sick animals was kidney failure, also kngwn as acute

renal fgilure.

23, The copntaminated food that Shosta consumed is one of the brands that Menu Foods
recalled,

24 The Plaintiffs lost Shasta’s inrinsic value, as based: on her unique qualities,
characteristics, training, and bond, as well as the loss of her ut:hty, companionship, love,
affection, and solace. At the time of her death, Shasts had no fair market value and could
not be replaced or reproduced. Rather, she had &n intrinsic value,

25, The Plaintiffs owned and formed a relationship with Shasta for 11 years. She was a close
family companion throughout that period and had special value, aiding Plaintifts in their
- enjoymeat of life, well-being, growth, developnient, and daily activities.

26. As a result of Defendants’ actians"causing Shasta’s death, the Plaintiffy have seffered
Ioss of cnjoyment of life, interference with use and quiet enjoyment of their realty and
persomally, and general damages pertaining to loss of use.

27, As a result of Defendants’ acts and omissions the Plaintiffs and other Class members
have suffered emotional and economic damage, including but not limited to mental
anguish, loss or reduction of enjoyment of life, interference with use and gquict enjoyment
of realty and/or personalty, wage logs, currcat and. future veterinary and health-related
bills, depreciation in or extinguishment of intrinsic, special, unique, of peeuliar value,
toss of usc and/or companionship, actual, incidental, and consequential damages.

FIRST CLAIM FOR RELIEF - UNJUS1I ENRICHMENT

28, Deiendants wers and continue to be unjustly enriched at the expense of the Plaintiffs end
other Class members,
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29. Defendants should be required to disgorge this unjust enrichment,
1
. SECOND CLAIM FO IEF - U L, DECEPTIVE, UNI'AIR. BUSINESS
2 PRACTICES
3 30. Defendants' sale of tainted pet food constitutes an unlawful, deceptive and unfair
4 business act within the meaning of the Washington Consumer Protection Act, RCW
19.86 et seq., and similar stamtory enactments of other states (including consumer
5 protection and gonsumer sales practice acts).
g 31. Defendants’ sale of hazardous dog and cat food has the capacity to deceive a substantial
; portion of the public and to affect the public intercst, ‘
| f
32. As a result of Defendants’ unfair or deceptive acts or practices, Pluintiffs and other class
! ) members suffered injuries in an amount to be proven at trial.
] THIRD CL.A LIEF — BREACH (OF WARRANTY
10 33, Cat food and dog food produccd by Menu Foods are “goods™ within the meaning of
, Uniform Commercial Code Artdcle 2. .
34, Defendants’ conduct as described herein constitutes breach of an impljéd Or express
12 warranty of affirmation,
13 35, Defendants’ conduct as deseribed herein constitutes breach of an implied warranty of
'1 A merchantability.
15 36. Defendants’ conduct ss described herein constitutes breach uf an implied warranty of
fitness for 3 particular purpose.
16 '
37. As a proximate result of the aforementioned wrongful conduct and breach, Plaintiffs and
17 other class members have suffered damages in an amount to be proven at trial.
Defendants had actia] or constructive notice of such damages,
18
FOURTH C1.AIM FOR RELIEF —~ DEQLARATDRY RELIEF
la
38. This court has the authority to render a declaratory judgment pf:rtammg to Plaintiffs and
20 Class Mumbers' rights, status and other legal relations.
” 39. Plaintiffs and Class Members are entitled to & declaratory judgment that, as a matler of
i law, their companion animsls had no falr market value, no replacement value, but, rather,
l 2 an intrinsic, peculiar, unique, or special value premised on their non-fungible and
irreplaceable nature.
23
FIFTH CLAIM FOR RELIEF - NEGLIGENT MISREFPRESENTATION
24 [|CLASS ACTION COMPLAINT - & AMIMAL Law Cneces o
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40, Defendunts owed Plaintiffs and cluss members a duty to sxercise reasonable care in
k representing the safety of its dog and cat foods.
2 41, Defendsnts falsely represented that its dog and cat food was safe for consumption by
3 dogs and cats. :
4 42, In reality, defendants’ dog and cat food caused dogs and cats to become ill and, in some
cases, to die, :
=
43, Plaintiffs and class members reasonably relicd on the information provided by
g Defendants regarding the safety of its dog and cat food.
7 44. As u proximate cause of Defendants’ false represcntations, Plaintiffs and other Class
members suffered damages in an smount to be proven at trial.
B
SIXTH C FOR RELIEF — NE : [ONAL
9
10 45. 1IN THE ALTERMATIVE that Defendants’ actg are not deemed intentional ur veckless,
1 Defendants’ conduct was negligent insofar as they fiiled to take reasonable care to avoid
! causing Plaintiff and Class Members emotional distress in relation to the failure to warn
13 und failure to produce safe food for nonhuman animal conpsumption. These actions or
inactions cauged Plaintff and Class Members ¢motipnal distress, Said smotional distress
13 was manifested by objective symptomology by some of the Class Membets,
14 SEVENTH CLAIM FOR RELIEF - NUISANCE
15 ||  46. Defendants’ hehavior described above constitutes 2 privatc nuisance and public
nuisance, T
16 : ‘
47. Under Washington law, specifically RCW 7.48.010 and 7.48.150 (private nuisance) and
1Y RCW 7.48.130 and RCW 7.48.210 {public nuisance), and similar anti-nuisance laws (at
common law and by statute), Defendants arc liable to pluintiffy for general damages
L8 sustained by virtue of their omission to perform a duty, which act, namely, allowing
Lo contaminated and poisoned food products to crter Plaintiff and Class Members'
houscholds under false pretenses of safety, resulting in pain, suffering, illness, and death
20 tor Class Members® companion animals, annoyed, injured, and endangered the comfort,
repose, and safety of Plaintiffs and Class Members, essentiglly interfoting in the
1), comfortable enjoyment of their real and persona! property end theit lives.
2 EIGHTH CLAIM FOR RELIEF - BREACH OF CONTRACT
23 48. Plaintiffs and Class members purchased dog and cat food produced by the defendants
29 [|CLASS ACTION COMFLAINT - 7 ANIMAL LA OFFiCrs o
. ' ADAM P, KARE, ESQ,
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based on the understanding that the food was safe for their companion animals to
1 consume,
z 49. The dog and car food produced by the defendants was not safe for companion animals to
3 consume and caused dogs and cats to become ill or die. The unsafc nature of the pet
food constituted a breach of contract.
4 N .
50. As a result of the breach, Plaintiffs and (lass members suffered damages which may
5 fairly and reasonably be considered as ariging naturally from the breach or may
reasonably be supposed to have been in the contemplation of the parties, at the time they
& made the contract, as the probable result of the breach of it.
7 51, To the extent defendants’ breach was reckless, wanton, or intgntional and defendants
knew or had reason to konow that, when the contract was made, breach would cause
¥ memal sufforing for rcasons other than pecuniary loss, defendants inflicted upon
o Plalntiffs and Class members emotional distress.
10 INTH CL FOR RELIEF -- GROS GLIG
11 52.1n the cvent Defendants are not found to have acted recklessly, Plaintiffs and Class
Members plead IN THE ALTERNATIVE that Defendants knew gnd/or should have
12 known that there was a strong possibility that harm would be inflicted on [laintiffs and
15 Class Members as a result of their disregard in ensuring that safe foodstuffs cntered the
commercial dog and cat {ood supply, recalling the tainted product before the illness and
14 death toll rose further, and/or not warning consumers of the tainted product.
15 53. Defendants acted indifferently to the high degree of manifest danger and erroncous
destruction of senticnt property, to wit, Class Members' companion animals, to which
16 Plaintiffs and Class Members would be and was exposed by such conduct.
Rk 54, The proximata cayse of Plaintiffs and Class Mambers’ injuries was the grossly negligent
" conduct of Defendants in the above regard.
| ' TH CLAIM FOR RELIEF — PRODUCTS LIABILITY
20 55. Defendants ate strictly liable under RCW 7.72.030 (and analogous products liability
i statutes arcund the nation) for proximately causing harm to Plaintiffs hy manutacturing a
i 21 product that was not reasenable safe in construction,
f 22 56. The proximate cause of Plaintiffs and Class Members® injurics was the grossly negligent
; 23 conduct of Defendants in the above rcgard.
i = .
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s

© §7. Defendants may also be linble for design defects in the production of the contaminated
1 food, as well as failing to wam of the design and/or manufacturing defects, making them
liable under RCW 7.72.030 {and analogous products liability statutes around the nation).

2

3 RESERVATION QF RIGHTS \

4 58, Plaintiffs and Class Members reserve the right to amend the compla.ﬁxt to include
additional causes of action and allepations as they are discovered in the course of

5 litigation.

° | PRAYER

7 WIIEREFORE, Plaintiff prays for judgment against Detendants as follows:

)

1. Certification of the action as a class action pursuant to Rule 23(b)(3) of the Federal
3 Rules of Civil Procedure with respect to the claims for damnages, and appointment of
Plaintiffs as Class Representatives and their connsel of record as Class Counsel;

10
2. Actual damages (including all general, special, incidental, and consequential
12 damages), statutory damapes (including treble damages), punitive damages (as
allowed by the law(s) of the states having a legally sufficient connection with
e defendants and their acts or omissions) and such other relict as provided by the
13 statutes cited herein; '
11 3. For economic damages, representing the intrinsic, special, peculiar, or unique value
of the Plaintiffs and Class Members® injured and/or killed companion animals,
15 subjcet to proof and moedification at trial;
16 4. For special and general damages relating to loss of the Plaintiffs’ and Class
Members’ companion animals’ utility {¢.2., companionship) from date of loss to date
17 judgment is enterad; :
18 . . . . . .
s, For noneconomic damages, including emotional distress, interference with the
19 Plaintiffs and Class Members’ lives, and the use and quiet enjoyment of their realty
and personalty, loss and/or reduction of enjoyment of life, subject to proof and
20 madification at trial;
21 6, For Incidental and consequential damages arising from breach of contract;
22 7. For burial, afterdeath, and death investigation expenses;

§. For wage loss and other aftercare expenses incutred during the companion animals’

24 CLASS ACTION COMPLAINT - ¢ ANIMM.‘LAW Dners o
ADAM P. KARP, E5Q.
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11

12

13

14

13

16

17

18

19

2q

il

22

23

24

25

convalzscence:

9, Prejudgment and post-judgment interest on such monetary relict,
10. Dquitable relief in the form of restitution and/or disgorgoment of all unlawful or

illegal profits received by Defendants as a result of the unfair, unlawful and/or
deceptive conduct alleged herein,

11. Other appropriate injungiive relief}
12, The costs of bringing this suit, including reasonable attorneys’ fees; AND

13, Such other relict as thiz Court may desm just, equitable und proper.

14. NOTICE: Plaintiffs intend to seek damages in excess of 510,000, Accordingly,

this case is not subject to RCW 4.84.250-.280,

Drated this Mareh 27, 2007,

ANIMAL LAW OFFICES

LA \.\'iﬁ._‘%”m——" )
M.

Adam P. Karp, WSBA Jo. 28622
Attorney [or Plaintiffs and lass Members
114 W. Magnolia 81., Sta. 425
Bellingham, WA 98225
(RR8) 430-000(

Fax: (866} £52-3532
adam(@animal-lawyer.com

CLASS ACTION COMPLAINT - 10 ARIMAL Law DITIGES o
ADam P. Karp, EsqQ.
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LITE DEPALMA GREENBERG & RIVAS, LL.C
Joseph J. DePalma. Esq. . R E C E
Two Gateway Center, 12th Floor ’ VE D

Newntk, New Jersey 07102

Phone: (973) 623-3000 MAR 2 ; 2007
Fax: (973) 623-0211 A

Witk aa\m
WEXLER TORISEVA WALLACE LLP LIAM T WAl CLER{:’

Mark I. Tamblyn, Esq,

1610 Arden Way, Suite 2690
Sacramento, California 95813
Phone: (916) 568-1100

Fax: (916) 568-7890)

[Additional Counsel Listed on Signature Page]
Attomneys for Plaintiff

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CARRY WILSON, on behalf of himself and
all others similarly situated,

— : Civil Action No. b_.l Q_\] \ A.%Lo @L\%

MENU FOODS INCOME FUND, MENU CLLASS ACTION COMPLAINT
FQODS, INC., a New Jersey corporation,

MENU FOQDS HOLDINGS, INC., and

MENU FOODS MIDWEST

CORPORATION, a Delaware corporation

Y.

Delendants.

Plaintiff Larry Wilson “Plaintiff”), individually and on behalf of all others
similarly situated, alleges by and through his atrorneys, upon information and belief, as

| follows:

1 v
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NATURE OF CASE
1. Plainuiff brings this class action on bchn.if of himsclf and a clasg of
consumers and entities who purchased brands of pet food manufactured by Defendants
that caused pets to suffer severe illness or death. Pet owners, believing Defendants’

producls to be safe for pet consumption, incurred substantial expenses relating to the

purchase of the pet food and o the vetcrinary monitoting and treatment that became
necessary after their pets conswmed Defendants’ pet lood. Such expenses were even
more extreme for those pet owncrs whose pets became terminally ill after consuming
Defendants’ pet food products. Such costs arose and were exaccrbated by the undue
amount ol time taken by Defendants to announce the dangers associated with its dog aﬁd
cat foods, Although Defendants knew that pet illnesées and deaths could be related to
their pet foods, Defendanis waited for nearly a month before telling the public and the
Food and Drug Administration (FDA) tha it was recalling its products. Defendants’
lethal products, and the companies” excessive delay in warning consumers and regulatory
agencies as to its dangers, resulted in significant financial lms‘ to thousands of pet

OWners,

JURISDICTION AND VENUE

1. The Court has original jurisdiction over this class action pursuant to 28 U.5.C.
§1332(d)2).
2. Venue in this judicial district is proper pursuant 10 28 U.S.C. § 1381¢a)1)

because Plaintiff resides in this judicial district. Venue is also proper pursuant to 28

U.8.C, § 1391(a)2) because a substantial part of the events or omissions giving tise to

the claim occurred in this judicial district.

{31107 vi -
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3. The members of the putative Class have suffered aggregate darnages
gxcecding $3,000,000, cxclusive of imerest and costs.
PARTIES
4. Plaintiff Larry Wilson resides at 1230 South Avemue Lodi, CA 95240.

3. Defendant Menu Foods Income Fund is a Canadian company with its

principal executive offices locaied at 8 Falconer Drive, Streetsville, Ontario, Canada L5N

1B1.

6. Defendant Menu Foods Holdings, Inc. is a Delaware corporation and may be
served through its registered agent for service, The Corporation Trust Company, |
Corporation Trust Center, 120¢ Qrange Street, Wilmington Delaware,

7. Delendant Menu Foods, Inc. is a New Jersey corporation with its principal
executive offices located at 9130 Griffith Morgan Lane, Pennsauken, Now Jersey 08110,
Menu Fmds.. Ine. is a wholly-owned subsidiary of Menu Foody Holdings, Inc.

8, Defendant Menu Foods Midwest Corporation is a Delaware corporation with
its principal executive offices located at P.O. Box 1046, 1400 Eust Logan Avenue,
Emporia, Kansas 66801. Menu Foods Midwest Corporation is & wholly-owned
subsidiary of Menu Foods Holdiags, Inc.

9, Unless otherwise stated, DNefendants Menu Foods Incorme Fund, Menu Foods
Holdings, Inc., Menu Foods, Inc., and Menu Foods Midwest Corporation are collectively
referenced as “Defendanis.”

10, At ull times herein mentioned, Defendants were the agents, principals,

employees, servants, partners, joint venturers, and representatives of each other. In doing

the acts hereinefler alleged, they cach were acting within the scope and course of their
authority as yuch agents, principals, employees, servants, partners, joint venturers, and

representatives, znd were gcting with the permission and consent of the other Defendant.

FACTUAL ALLEGATIONS

11, Defendants manufacture and sell pet food internationally and arc the biggest

PRI vl




Case 2:07—cv-00456SM Document5  Filed 0_47096)7 Page 95 of 107

supplier of pet food in North America.

12, Defendants sell pet food under nearly 100 different brand names, some of
which are the most popular brands of dog and eat [ood in the industry — e.g., Tams,
Eukanuba, Science Diet, amomg others,

13. Defendants sell their hrands internationally and in some of the largest majot

retail ¢chains in the United States, such as Wal-Mart, Safewuay, Kroger, PetSmart and

Mgijer,

14, On March 16, 2007, Defendants, in conjunction with the Food and Drug
Administration (FDA), announced = massive immediate recall of approximately 60
million centainers of “cuts and gravy” pet food (pet food consisting of pieces of meat in
gravy) throughout the United States based on widespread reports of pel illness and death,
mostly related to kidney failure, The recall covers all “cuts and gravy” we pet food
produced and distributed by Defendants, including over ninety differcnt brands of dog
and ¢at food. Some of the brands recalled include, Tams, Evkanuba, Best Choice, Paws,
and Nutro Max. Defendants’ recall is the largest pet food recall in United States history,

15. However, Defendants waited an excessive period of time before deciding to
recall its harmful and lethat products. Defendants first started receiving complaints of pet
illnesses and deaths as early as late-February, almost a full month before deciding to
recall ity products. See, 2.g., CBSNews.com, Pet Food Ca, Knew of Problem Last
Muonth, March 20, 2007, i .
hitpy/fwww gbsnews corm/stories/2007/03/20/ national/main 258708 7.shitml (last viewed

March 22, 2007). Rather than announcing its products could be harmful to pets as soon

as it learned of pet ilinesses and deaths, Defendants decided to conduct its own testing.

Defendants conducted tests involving over 50 animals to observe reactions (o its pet
foods. Approximately one in six of the animals tested died. Yet, Defendants again
waited until 6s many as seven Lest subjects died after eating its pet food before finally

submitting its findings to the FDDA and deciding that a recall and snnouncement (o the

1307 v1 -
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public would be necessary.

16. Due in no small part ic this unnecessary and protracted delay, as of March
21, 2007 there have been at Jeast seventy-two reported pet deaths from kidney failure
nationwide and additional deaths continue to be reportad by the hour, QOne source

indicated that 1,715 dogs and cats were either sick or dead as a result of the recalled food

17, Pet owners purchased Defendants’ products believing them to be safe for pet
consumption and beneficial (o their pets. However, the “cuts and gravy” style pet food
that pet owners across the nation have fed their pets has proved to be Loxic, causing renal
failure in cats and dogs as well as physical disorders such as dehiydration, diarrhea, loas
of appetite, increased thirst, lethargy, and vamiting,

18. Pet owners hiave incurred substaniizl expenses relating both to the purchase
of Defendants’ pet food and from the medical costs associated with monitoring and
treating pets who have consumed, or were thought to have consumed, Defendants’
contaminated food products. Indeed, severa! pet owners have acctued veterinary bills
that have clinibed into the several thousands of dollars, Furthermore, for those pet
owners whose pets became terminally Y, they were {oreed to incur additional eosts

reiating to their pets death, such as enthanizing and, for some, burying or cremating their

peL.
19. Currently, Delendants still have not identified the cause of the food Laxicity.

However, aminopterin, a substanice found in rat poisons, was recently discovered in the

\ recalled foods,

! 20. tn addition, pet owners who have become increasingly concerned about their
pet’s health after learning of the racall have received little to no relief from Défendants.
Defendants have failed 1o manage the high volume of incoming complaints. Since
instituting the recall, pet owners have been largely unable to reach Defendants’ customer

service representatives, often encountering busy signals or voicemail messages. See, e.z.,

7 vl
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Thejournalnews.com, Pet Gwners Growling over Food Recall, March 20, 2007, ar

higy/www.theiournalnews.com/apps/nbes. dil/article? AID=/20070320/BUS INESS01/70

3200345/10686 (last viewed Murch 22, 2007). To be sure; Defendants have been
criticized for not being cooperative with customers, for not getting helpful information
out to the public sooner and for failing to “get control of the crisis . . . employ[ingl a
bunker mentality in times of trouble.” Joseph R. Perone, The Star-Ledger, Menu Foods
Fails Text in Crisis Managemenr, March 21, 2007, aveilable ai

rtp: www.nl.com/starledger/storiesfindex s [?/basc/husiness-

6/117445554784980.xmi&coll=] (last viewed March 23, 2007).

21. Since the reczll, Defendants have received scores of complaints and
questions from consumers who have purchused its contaminated pet food products and
from those whose pets have beeome ill or died after consuming those products.

22. The complaints found throughout the Tnternet and in many of the news
stories mentioned above cach contain the same common theme of consumers who
unwittingly purchased Defendants’ food products and who were forced to take their pets
o veterinarians for medicel treatment after théir pets became extremel y, and sometimes

terminally ill.
23, Plainuff Larry Wilson purchased and fed Special Kitty brand wet pet food to

his cat, Simon. Special Kitty is a brand of cat food recalled by Defendants,

24, After eating the cat food, Simon became noticeably ill. Mr. Wilsen admitted
f Siman to a veterinarian [or diagnosis and treatment, where it was discovered rhﬁt Sirmon
was sffering from kidney failure,

2%, In order to treat Simon’s failing renal system, a veterinarian began
administering fluids 1o Simon intravenously and is continuing to monitor Simon’s
condition,

26. Simon's diagnusis, treatment and monitoring cost Mr, Wilson over $2,000 in

two days, The veterinarian caring for Simon hus suggested placing Mr. Wilson's cat on
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dialysis for further treatment. However, this would cost Mr, Wilson an additional threc
to [our thousand dollsrs — an amount Mr, Wilson cannot afford to pay.
CLASS ACTION ALLEGATIONS
27. Plaintiff brings this action &s a class action pursuant to Federal Rule of Civil
Procedure 23(a) and 23(t) on bhehalf of himself and all others similarly situaled as
metnbers of the i'ollow'ing class (the “Class™): All persons and entities that purchased
“cuts and gravy” style dog ot cat food manufactured, distributed, marketed and/or sold by

Defendants.
28. Subjert to additional informalion obtained through further inveatigation and

discovery, the Class definition may be expanded or narrowed by amendment or amended

complain(, Specitically excluded are Defendants, their officers, directors, agents,

trusiees, parents, children, corporations, trusts, representatives, employees, principals,
Servants, partners, joint venturers, or entities controlled by Defendants, and their heirs,
SUCCEssOrs, Assigns, or other persons or entities related to or affiliated with Defendants
and/or their officers andfor directors, or any of them; the Judge assigned to this action,
and any member of the Judge's immediate family.

29. Numerosity. The members of the Class are so numerous that their

individual joinder is impracticable. Plaintiff is informed and believes, and on that basis
alleges, that the proposed class coatains tens of thousands of members. The precise
number of Class membery is unknown to Plaintifl. The true number of Class members
are known by Defendants, however, and thus, may be nmiﬁeﬂ of the pendency of this
action by first class mail, electrontic mail, and by published notice.

30. Existence and Predominance of Commup Questions of Law and Fact.
Common guestions of law and fact cxist as to all members of the Class and predominate
over any questions affecting only individual Class members. These common legal and

factual guestions include, but are not limited to, the following:

131107 v]
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: Whether Defendants intentionally, recklessly or negligently authorized
injurivus pet food to cater the market;
b. Whethet Defendants failed to properly test their “cuts and gravy” style
dog and eal food before market entry of such food:
<. Whether Defendants intentionally, recklessly or negligently delayed in
instituting a recall of its “cuts and gravy” style dog and cat food,
d. Whether Defendants’ recall is udequate and properly notifies potentially
affected consumers: |
e, Whether Delendunts have been unjustty enriched as a result of their

conduet, as alleged herein; and

F, Whether Plaintiff and members of the Class have sustained damages as a
result of Defendunts’ conduct, and, if so, what is the appropriate measure
of damages.

31, Typicality. Plaintiff’s claims are typical of the claims of the members of the
Class jo that Plaintiff and each member of the Class purchased “cuts and pravy” siyle dog
or cat food manufactured, disteibuted, marketed and/or sold by Detendants.

32, Adequacy of Representation. Flaintifl will fairly and adequately protect

the interests of the members of the Class. Plaintiff has retained counsel experienced in

complex conswmer class action litigation, and Plamtiff intends 1o prosecute this action

vigorously. Plaintiff has no adversc or antagomistic interests to those of the Class.
33, Superiority. A class action is superior to all other available means [or the
fair and efficient adjudication of this controversy. The damages or other financial

detriment su{fered by individual Class members is relatively small compared to the

burden and expensc that would be entailed by individual litigation of their claims against
the Defendants. Tt would thus be virtually impossible for Class, on an individual basis, 1o
obtain effective redress for the wrongs done to them. Furthermore, even if Class

members could afford such individualized litigation, the court system could not.
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Individualized litigation would creste the danger of inconsistent or contradictory

judgments arising from the same set of facts. Individualized litigation would also
increase the delay and expense to all parties and the court system from the issues raised
by this action. By contrest, the class action device provides the benefits of adjudication
of these issues in a single proceeding, economies of scale, and comprehensive
supervision by a single coutt, and presents no unusual management difficulties under the
circumstances here.

34. Inthe alternative, the Class may be certified becanse:

Ia. the prosccution of separate actions by individual Class members would
create a risk of inconsistent or varying adjudication with respect to
individual Class members that would establish incompatible standards of
conduet for the Defendants;

b. the prosccution of separate actions by individual Class members would
¢reate a risk of adjudications with reapect to them that would, as a
practical matter, be dispositive of the interests of other Class members not
parties to the adjudications, or substantially impair or impede their ability
to proteci their inicrests; and/or

¢. Defendunis have acted or rcfuéed Lo act on grounds generally applicable to
the Class thereby making sppropriate final and injunctive relief with
respect Lo the members of the Class 43 a whole.

35. Adequate natice can be given to Class members directly using infoemation
maintained in Nefendants’ records, or through publication nolice.

36. Defendants benelited from the sale of its “cuts and gravy" style dog and cat
food Lﬁ ]5'1 aintiff and the Class. The benefit to Defendunis can be identified from the sale
of such pet food to Plaintiff and the Class and that such monies can be restored to
Plainiiff and the Class. 3uch monies are the property of the Plaintiff and the Class. All

or a portion of this benefit retained by Defendants is maney in which Plaintiff and the
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Class have an ownership interest, Plaintiff and the Class were injured and lost money as
a result of Defendants® unfair, untawful and fraudulent business practices described

herein. -

FIRST CLAIM FOR RELIEF

[Negligence]

37, Plaintiff asserts this claim against each and every Defendant on behalf of
himself and the Class,

38. Deferddants owed a duty to Plainti{f and the Class to provide pét food safe
and suitable for pet consumption.

39. Through their failure to exercise due care, Defendants were negligent in
manufacturing, distributing, marketing and selling pet food to Plaintill and the Claas.

40. Defendants failed to implement adequate quality control and adequate testing
of its pet food that they introduced into the stream of commerce for sale 1o Plaintiff and
the Class and for consumption by theit pets.

41. Defendunts knew, or should have known, that their pel food, as described
above, presents an unreasonable and unacceptable risk of mjury or dcath to pets, and
would result in foreseeable and avoidable damage.

42. The losses and damages described hersin were foresesable and avoidable.

43. Defendants’ negligence proximately caused (he losses and damages to

PlaintilT and the Class,
SEC CLAIM FOR RELIEF

{(For Unjust Enrichment|

44.  Plaintiff hereby realleges and incorporates by reference all paragraphs
prcviousty alleged herein, Plaintiff asserts this claim against each and every Defendant

on behalf of himself and the Class.
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45. Defendants have received, and continue 10 receive, a benefit at the cxpensc
of Plaintilf and members of the Class. Defendants have knowledge of this benefit.

46. Defendants have charged and collected from consumers, ineluding Plaintiff
and members of the Class, money for dog and cat food that endangers the lives of their
pets. Defendants thus have received benefits that they have unjustly retained at the
expensc of Plaintiff and members of 1he Class.

47, As a direct and proximate result of Defendants” unlawful acts and eonduct,
Plaintiff and members of the Class were deprived of the use of their monjes that was
unlaw(ully charged and collected by Defendants, and are therefore entitled to restoration

ol their mmonies.

THIRD CLAIM FOR RELIEF
[Breach OF Express Warranty]

48, Plaintiff hereby realleges and incorporates by reference all paragraphs
previously alleped herein. Plaintiff asserts this claim against each and every Defendant
on behalf of himself and the Class.

49, Dlufendants expressly warranted that their “cuts and gravy” style pet food

was suitable and safe for pet consumption,

50. Defendants aiso cxpressly warranted that “it mapufacturer{s] the private-

label wet pet-food industry®s most comprehensive product pragrafn with the highest
standards of quality.”
51, Plaintiff and the Class were induced by Defendants’ marketing, advertising,
! promotion and labeling of the pet food as suitable “food” to rely upon such cxpréss
! warranty, and, in fact, relicd upon the untrue warranty in purchasing the recalled pet (ood
and feeding it to their pets.
. 52, Plaintiff and thé Class were damaged as & proximate result of Defendants’

beeach of their express warranty.
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FOURTH CLAIM FOR REL]E‘E

{Breach Of Implied Warranty]

53. Plaintiff hereby realleges and incorporates by reference all paragraphs

previously alleged herein. Plaintiff asserts this cloim against each and every Defendant
on behalf of himself and the Class,

94, Defendants arc merchants under section 2-104 and 2-314 of the Uniform
Commercial Code.

55. Through their marketing, sdvertising, promotion and labeling of their “cuts
and gravy" style pet food, Defendants impliedly warranted that such pet food was fit for
the ordinary purpose for which it was inlended, including to safely nourish pots with risk
of itlness or death, pursuant to section 2-314 of the Uniform Commercial Code.

56. Through their marketing, advertising, promotion and labeling, Defendants
knew that Plaintiff and the Class would purchase their pet food for the ordinary purpose
of providing nourishment to their pets.

57. Defendants menufactured, distributed, marketed, advertised, promoted and
sole their pet food for the ardinary purpose for which it was purchased by Pl.aintiff and
. the Class.

58. Plaintiff and the Class relied upon Defendants® representations and
warranties, and purchased and used Defendants’ pet food for the ordinary purpose for
which it was sold.

59, Defendants” pet food purchased by Plaintiff and the Class were unfil for their
ordinary purpose when sold. Such food was sold while presenting a risk of tisk of illness
or death (o pets. Defendants have accordingly breached the implied wurranly of
merchantability by selling such unfit pet food.

60. Plaintiff and the Class were damaged as a proximate result of Defendants’

breach of warranty.
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PRAYER FOR RELIEF

WHEREFORE, Plainiff, on behalf of himself and all others similarly situated,
prays for judgrnent against Defendants as follows:
1. For an order c,;ur‘[ifying the Class under Rule 23 of the Federal Rules of
Civil Procedure snd appointing Plaintiff and his counsel of record to

represent the Class;

2. For resiitution, disgorgement and/or other equitable relief as the Court

deemns propet;

3, For compensatory damages sustained by Plaintiff and all others similarly

sttuated as a result of Defendants’ unlawluf acts and conduct;
: 4 For a permanent iinjunction prohibiting ﬁefendmﬂs from engaging in the

conduct. and practices compluined of herein:

3. For pre-judgment and post—judgmf:nt' interest;

6. For reasonabie attorneys’ fees and costs of suit, including expert wilness
‘fees; and

7. 'For such other and Further reliel as this Court may deem just and proper,
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JURY DEMAND

To the full extent available, Plaintiff demands a trigl by jury.

Dated: March 27, 2007

J OShP J. DEPAIMA
LITE DEPALMA GREENBERG &
RIVAS, LLC

Two Gateway Center, 12th Floor
Newark, New Jersey (07102

Tel: (973) 623-3000

Facsimile: (973) 623-0211

Mark ). Tamblyn

WEXLER TORISEVA WALLACE LLP
1610 Arden Way, Suite 290

Sacramento, California 93815

Telephone: (916} 568-11(H)

Facsimile: (916) 56R-7890

Kenneth A, Wexler

WEXLER TORISEVA WALLACE LLP
One North LaSalle St., Suitc 2000

Chicago, Illinois 60602

Telephone: (312) 346-2222 .

Facsimile: (312) 346-0022

Stuart C. Talley
KERSHAW, CU’ I'TER, & RATINOFF, LLY

980 9™ Sireet, 19™ Floor
Sacramento, California 95814
Telephone: (216) 448-9300
Facsimile: (916) 669-4499

Attorneys for Plaintiff and the Cluss
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CERTIFICATION PU

Plaintiff, by his attorncys, hereby certifies that to the best of his kmwledg&, the
matter in controversy is relaied to Paul Richard and Jennifer Richard, husband and wife,
Charles Kohler and Alicia Kahler, husband and wife, v. Menu Foods Income Fund, a
Canadian open-ended trusi, Menu Fouds Limited, a Canadian corporation, Menu Foods
Holdings, Inc., a Delaware corporation, Mena Foods, Ine., & New Jersey corporation,
Mcﬁu Foods Midwest carporation, & Delaware corporation, Menu Foods South Dakotu,
Inc., u Delaware corporation, ABC partnerships, XYZ corporations, filed in the District
of New Jersey on March 27, 2007. Plaintiff is not currently aware of any other party who
should be joined in this action,

I hereby certify that the foregoing statements made by mo are true, 1 am aware
that if any of the fore going statcments madc by me are wiltully false, 1 am subject to

punishment,

Dated: Maurch 27, 2007 By:

J. DEPALMA -
LITE DEPALMA GREENBERG &
RIVAS, LLC

‘Two Gateway Center, tz“’ Floor
Newark, New Jersey 07102

(973) 623-3000
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RECEIYEp

LITE PEPALMA GREENBERG & RIVAS,LLC MAR » P
Two Gateway Center, 12 Floor ' AT 8,95 7
Newark, New Jersey 07102 W!LUIAM T Ao P
Tel: 973-623-3000 . ‘ ‘\M\M
e SH‘ oL ERK
Attorneys for Plaintiff
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Larry Wilson, on behalf of himself and all others )
similarly situated, )

)

Plamtiffs, )
V. ) Civil Action No.

) .
Menu Foods Income Fund, Menu Foods, Ine., aNew )
Jersey Corporation; Menu Foods Holdings, Inc.and ) ‘
Menu Foods Midwest Corporation, 2 Delaware ) CERTIFICATE OF
Corporation, } NON-ARBITRABILITY

)

Defendant, )
)

Joseph J. DePalma, of full age, certifies that pursuant to L. Civ, R. 201.1 the within
matter is not arbitrable, being that theiﬁamp]aim secks damages that are in an excess of $150,000
and injunctive relief.

s L2

Dated: March 27, 2007 )
Jpsepit ). Dﬁ‘alma
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