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DISTHICT COURT

_WE_STE'HN DT AN AS

MAR-2 1 2007

CHRIG L. JOHNGON, CLERK,

EY

UNITED STATES DISTRICT COURT . pevoenk

WESTERN DISTRICT OF ARKANSAS :
FAYETTEVILLE DIVISION

CHARLES RAY SIMS and PAMELA SIMS, CIVIL ACTION NO. ( IZ E'OB
Individually and on behalf of all others
similarly situated, '

Plaintiffs,
VERSUS .

§
§
§
§
§
§
MENU FOODS INCOME FUND, §
MENU FOODS MIDWEST CORPORATION, §
'MENU FOODS SOUTH DAKOTA INC., §
MENU FQODS, ING., MENU FOODS §
HOLDINGS, INC., §
§

Pefendants.

nnnnnnn L

CLASS ACTION COMPLAINT

" NOW INTO COURT, through undersigned counsel, come Plaintiffs, CHARLES
RAY SIMS and PAMELA SIMS (hereinafter collectively “Plaintiff,” “Plaintiffs”, or “SIMS™,
fnajor residents in the State of Arkansas, individually and on behalf of all others similarly
sftuated, 'whc.i file this Class Action Complaint pursuant to Federal Rule of Civil
Procedure 23(a) and (b)(é), seeking monetafy relief for themselves and the class they |
seek to represent. This suit is broﬁghl against MENU FOODS INCOME FUND, MENU
FOODS MIDWEST CORPORATION, MENU FOODS SOUTH DAKOTA INC., MENU

- FOODS, INC., and MENU FOODS HOLDINGS, INC.. représenting as _follows:
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GENERAL ALLEGATIONS

1. This is an action for damages relating fo Defendaﬁts' design, manufacture,
sale, testing, inarketing, advertising, promotion and/or distribution of unsafe canned and
foil pouched dog and cat food. |

2. This Court has jurisdiction over the éubject matter and Defendants in this
case pursuant fo 28 U.5.C. § 1332 because there is complete diversity of citizenship
‘between Pléintiffs and Defendants and the matter in controversy involves a request that
the Court certify a class action. | | |

3. Venue s proper in this district under 28 USC § 1391(b)(2) because a
substantial part of the acts, conduct and damages complained of occurfed in this district

as Plaintiffs’ residency is in Benton County, Arkansas, within the geographical

boundaries of this Court,

PARTIES, JURISDICTION AND VENUE

"4, Defendant MENU FOODS INCOME FUND is an unincorpdrated company
with its principal place of business in Ontario, Canada. It is doing business in the State
of Arkansas. Jurisdiction is appropriate pursuant to the Arkansas Long Arm Stafute,
Sec. 16-4-101, and service may be effected through the Hague Convention on service
abroad of judicial and extrajudicial doéuments and civil or commercial matters (The

Hague Gonvention) at 8 Falcoher Drive, StreetsVille. Ontario, Canada LoN 1B1,
5. MENU FOODS MIDWEST CORPORATION is a Delaware corparation
and may be served through its registéred agent for service, The Corporatidn Trust

Company, Corporation Trust Center, 1209 Orange Street, Wi!mington, Delaware.
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6.. Defendant MENU FDODS SOUTH 'DAKOTA INC, is a Delaware
corporation and may be served through its registered agent for service, The Corporation
‘Trust Company, Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware.

7. Defendant MENU FOODS HOLD!NGS, INC, is a Dellaware corporation
and‘ may' be served through its registered agent for service, The Corporation Trust
Company, Corporation Trust Center, 1209 Orange Street, Wilmingtun. De!awére.
| ' ‘_ 8. Defendant MENU FOODS, INC. is a New Jersey corporatlon and may be
served through its registered agent for service, Corporatlon Trust Company, 820 Bear
Tavern Road, West Trenton, New Jersey. 7

9. Oefendants MENU FOODS INCOME FUND, MENU FOODS MIDWEST
'CORPORATION, MENU FOODS $OUTH DAKOTA INC., MENU FOODS, INC., and
MENU FOODS HOLDINGS, INC. are hereinafter referred to ul:ollectively' as
"Defendants or “MENU" | | |

. 10. Upon information and belief, Defendants MENU FOODS MIDWEST
CORPORATION, MENU FOODS SOUTH DAKOTA INC., MENU FOODS, INC., and
MENU F_OODS-‘HOLDINGS, INC. are whelly owned subsidiaries of MENU FOODS
INCOME FUND, a business entity registered in and headquariered in Ontario, Canada.
MENU provides hrincipa! development, exporting, financing, holding company,
marketing, production, research and sérvibing for MENU animal food products in the

" United States, including canned and foil pouched dog and cat food. MENU FOODS
INCOME FUND is one of the largest animai food prodﬁcing companies in the world, and

MENU operates as one of the largest animal food companies in the United States,
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whether measured by number of products praduced and sold, revenues, or market .
capitalization. |

| 11. At all imes herein mentioned, Défendants were engaged in the business
of the manufacturing, fJaCkaging, marketing, distribution, promotion, énd sale of dog and
cat canned -and foil pouched food products (hereinéfter the “Product”), and at -all times
herein reievant. were engaged in the promotion and marketing of animal food products,
including canned and foil pouched dog and cat food.

12.  Plainiiift CHARLES RAY SIMS resides at 2705 W. Dogwood, Rogers
Arkansas. At all times material to this complaint, he was a resident of Rogers. in the
State of Arkansas. |

43, Plaintiff PAMELA SIMS resides at 2705 W. Dogwoad, Rogers, Arkansas.
At ali times material to this complaint, she was a resident of Rogefs, in the State of
Arkansas. _ |

| 14. Plaintiffs CHARLES RAY SIMS and PAMELA SIMS were the bwners ofa
family dog (“ABBY") at all times material to this complaint.

15. 'fhis Court has diversity jurisdiction and jurisdiction pursuént to the Class
Action Faimess Act of 2005. - |

CLASS ACTION ALLEGATIONS

16. Defendant MENU manufactured, distributed, marketed and sold canned
and foll pouched dog and cat food to consumers in the United States. These
consumers cnmpose the putative class in tl'us action and have rights that are

substantially the same.
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17. Defendant MENU has issued a recall for over 90 brands of dog and cat
canned and foil pouched food in the United States since March 16, 2007, translating to
in excess of sixty million cans and pouches of dog and cat food recafled throughout the
United States.

18. - The consumers comﬁosing the putative class in this action consist of. (1)
all persons or entitiss who purchased Menu Food brands at any time and dispased of or
will not use the products based on publicity surrounding the safety and recail of the
products; (2) all persons or entities who purchased Menu Foods products and fed
products fo their p.ets on or since December 6, 2006; and (3) all persons or entities who
purchased Menu Faod producté from wholesale distyibutors on or since December 6,
2006 Ito the present.

19. The consumers .composing the p‘ulative class are so numercus that

joinder of all members is impracticable; the questions of law or fact are common to all

members of the class; the claims and defenses of Plaintiff SIMS are typical of the claims
o defenses of the class; and Plaintiff SIMS will fairly and adequately protect the
interests of the class.

20. While the exact number and identities of the members of the class are
unknown at this time, it is asserted that the class cunsiéts of thousands of persons.
Upon further identification of the recipieht class, class members may be notified of the
pendency of this action by published class notice and/or by other means deemed
appropriate by the Court.

21. The sheer number of consumers corhposing the putative class are so

numerous as to make separate actions by each consumer impractical and unfair and a

P20
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class action certification represents the superior method for the fair and efficient
adjudication of the controversy in question. |

22.  There is no plain, speedy or adequate remedy other than by maintenance
of this class action because Plaintiffs SIMS are informed and believe that the economic
damage to each member of the class makes it economically unfeasible to pursue
rernedies other than through a class action. There would be a failure of justice but for
the maintenance of this class action.

FACTUAL BACKGROUND

23,  Plaintiffs dog, ABBY, died as a direct result of the ingestion of canned
and/for foil pouched dog food manufactured and distributed in the United States by
Defendants. |

24. Defendants distributed their “Cuts and Gravy" canned and foil pouched
dog and cat food product by misleading users about the product and by failing to
adequately warmn the users of the potential serious dangers, which Defendants knew or
should have known, might resuIt from animals consuming iis product Defendants
widely and successfully marketed Defendants' canned and foil pouched dog and cat
food products throughout the United States by, among other things, conducting
promotional campaigns that misrepresented the safely of Defendants’ products in order
to induce widespread use and consumption. |

25. As a result of claims made by Defendants regarding the safety and

effectiveness of Defendants’ canned and foil pouched dog and cat food products,
Plaintiff SIMS fed their dog, ABBY, canned dog food distributed under the format “Cuts

 and Gravy", said product being manufactured and distributed by Defendants.

p-7/
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26. As a result of Plaintiffs SIMS feeding their dog, ABBY, the Pro.cluct
manufactured and distributed by Defendants, their dog developed severe ‘health
ﬁroblems,- including but not limited to anorexia, lethargy, diarrthea and vomiting.

27. Plaintiffs SiMS took ﬂ'ueir dog, ABBY, to Dr. Eric P. Steiniage, at All Dogs
Clinic, Rogers, Arkansa'sl, who performed tests and surgery on the dog.

98. Dr. Eric P. Steinlage determined that Defendants’ Product was the cause
of the dog’s kidney failure and the dog died on March 16, 20-07. |

29. Had Plaintiff SIMS known the risks and dange‘rs, associated with
befendanté' canned and foil pouched dog food product sold under the format "Cuts and
Gravy”, or had Defendants dis_closed such information to Plaintiff, he would not have fed
Defendants’ product to their dog, ABBY, and the dog would not have suffered
subsequent heaith comp!icatidns and ultimately died before the age of two.

30. Upon information and belief, as a result of the manufacturing and
marketing of Defendants’ canned and foil pouched dog aﬁd cat food products,
Defendants have reaped huge profits; while concealing from the public, knowledge of
thé potential hazard associated with the ingestion of Defendants’ canned and fdil
pouched dog and cat food product§ |

31, Defendants falled to perform adequnte testing in that the adequate testing
would have shown that Defendants’ canned and foll pouched dog and cat food produc:ts
produced serious side effects with respect to which Defendants should have taken
appfopriate .mea'sures to ensure that ils defectively designed product would not be

placed into the stream of commerce and/or should have provided full and proper

p-D3>
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warnings accurately and fully reflecting the scepe and severity 6f symptoms of those
side effects should havé been made. |

32. Defendants’ had noti_ce and knowledge as early as February 20, 2007,
that their Product presented substantial and unreasonable risks, and possible death, to
animals consuming' the Product. As such, said consumefs'_ dogs and cats, including
| Plaintiffs dog, ABBY, were unreasonably -subjected to the risk of ilflness or death from
the consumption of Defendants’ Product. |

33. Despité such knowledge, Defendants, through their officers, directors,
partners and managing agents for the purpose of increasing sales and enhancing iis
profits, knowingly and deliberatelyl.r failed to remedy the known defects of Defendants’
Product in a timely rhanner. failed to conduct testing in a timely mannér, and failed to
- warn the public in a timely manner, including Plaintiff, of the .serious risk of iliness and
death occasioned by the defects inherent in Defe_ndanis‘ Product.

34. Defendants and their officers, agénts, partners and managers intentionally
proceeded with the manufacturing, distribution, sale and marketing of Defendants' '

Product, knowing that the dogs and cats ingesting the Defendants’ Product would be

exposed to serious potential danger, in order to advance their own pecuniéry interests,
35. Defendants' conduct was wanton and willfu!, and displayed a conscious
disregard for the safety of the Product and particularly of the damiage it would caﬁse pet
owners like the SIMS, entitling these Plaintiffs to t?xemplary damages. -
'36. Defendants acted with conscious and wanton disregard of the health and
safety of Plaintiffs dog, ABBY, and Plaintiff requésts an award of add_itional damages

for the sake of example and for the purpose of punishing such entities for their conduct,
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in an amount sufficiently large to be an example to others, and fo deter Defendants and
| dlhers from engaging in similar conduct in the future. The above-described wrongful
cohduct was done with knowledge, authoﬁzation, and ratification of officers, difecto:js,
partners and managing aéents of Defendants.

37. . As _aA direct and proximate reéult of Defendants’ neQIigence as described
_ herein, Plainiiff SIMS sustained damages in the loss of their family pet. .

AS AND FOR A FIRST GAUSE OF ACTION SOUNDING IN

AS AND FOR A FIRS T LA S A s e

STRICT PRODUCT LIABILITY - FAILURE TO WARN

38.  Plaintiff 'répeatsand incofpora’res by reference each and every paragraph
of this complaint as though set forth in full in this cause of action. |

30, Defendants manufactured, rnarkéted, | distributed, and supplied
Defendants' Product to distribution centers thréughout the United States. As such,
Defendants had a duty to wam the public, including Plaintiff, of the health risks and
possible death associated with using Defendant_s’ Product. o

40.  Defendants’ Product was under the exclusive control of Defendants, and
was sold without adequate warnings rega-rding the risk of serious injury and other risks
associated with its use. o

41. As a direct and proximate resuit of the defective condition of Defendants’
Product as manufactured and/or supplied by Defendants, and as a direct and proximate
result of negligence, gross negligencé. wiliful and wanton rﬁisconduct. or other
wrongdoing and actions of Defendants described herein, Plaintiff suffered damages.

| A2.  Upon information and belief, Defendants knew of the defective nature of

Defendants’ Product but continued to design, manufacture, market, and sellitsoas to

maximize sales and profits at the expense of animal health and safety, in knowing,

H-D07

| |
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conscious, and deliberate disregard of the foreseeable harm caused by Defendants'
Product and in violation of their duty o provide an accurate, adequate, and complete
warning conceming thé use of Defendénts' Product. |
43, Defendants failed to wam the public or Plaintiff in a timely manner of the
dangerous propensities of Defendants’ Froduct, which da_ngefs were known or should
have bean known to Defendants, as they were scientifically readily available.
44, Defendants knew and intended that Dgfendants' Product would be
distributed through the United States without any inspection for defects,
45. Defendants also knew t_haf veterinary clinics, pet food stores, food chains
and users such as Plaintiff would rely upon the representations and warranties made by
. Defendants on the product labels and in olhe_r promoticnal and -sales materials upan
which the Plaintiff did so rely. 7
46, As a difect and proximate result of the Defendants’ distribhtion of the
product without adequate warnings regarding the healith risks to animals, the Plaintiffs
suffered damage as previously alleged herein, includiné ascertainable econbmic loss,.
-including the purchase price of Défendénts' Product, out-of-pocket costs of veterinary
medical tests and treatment for their dog, ABBY, out-of-pocket costs of dispdsa!fburial

fees afier the death of their dog, ABBY, as well as the pecuniary value.

47. Defendants' conduct in tﬁe packaging, warning, marketing, advertising,
promotion, distribufion, and sale of Defendants’ pet foods, was'comrnitted with knowing,

conscious, and deliberate disregard for the nghts and safety of consumers such as

Plaintiffs’ pets, thereby entitling Plaintiffs to punitive damages in an amount o be
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determined at trial that is appropriate to punish Defendgnts and deter them from similar
conduct in the future, | _

48.The damages fesurting from the allegations asserted under this cause of
action, exceed the district court’s original jurisdictional limits as described in Section 4 of
the Class Action Fairmness Act of 2005. | |

AS AND FOR A SECOND CAUSE OF ACTION SOUNDING IN
TRICT PRODUCT LIABILITY — DEFECTIVE IN DESIGN OR MANUFACTURE

]

49.  Plaintiff repeats and incorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action.

50. Defendants were the manufacturers, sellers, distributors, marketers,
andlor suppliers of Défendants’ Product, which was defective and unreasonably
dangerous to the Plaintifis’ pets..

51. Defendants’ Product was sold, distributed, supplied, manuféctured,
marketed, and/or promoted by Defendants, and was expected to reach and did reach
consumers without substantial change in the condition in which it was manufactured
and sold by Defendants. | |

52. The Pfoduct was manufacturéd. supplied, and/or sold by Defendants and
was defective in design or formulation in that when it left the hands of the lmanufacturers
and/or sellers it was unreasonably dangerous in that its foreseeable ﬁské exceeded the
benefits associated with the designs and/or formulations of the Product. |

53. ' Upon information and belief, Defendants actually knew of the defective
nature of Defendants' Product but continued to design, manufacture, market, and sell it

so as to maximize sales and profits at the expense of the public health and safety, in

conscious disregard of the foreseeable harm cahsed by Defendants’ Product.

11
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54. At alf fimes material to this action, the Product was designed, tested,
inspected, manufactured, assembled, developed, labeled, sterilized, licensed,
marketed, advertised, promoted, sold, packaged, supplied -andlor distributed by
Defendants in a defective and Lmreasonably dangerous condition in ways which inciude,
but are not limited to, one or more of the following:

a. When placed in the stream of commerce, the Product contained
unreasonably dangerous design defects and waé. not reasonably
safe and fit 'for its intended or reasonably foreseeable purpose or as
intended to be used, thereby subjecting the dogs and cats of the
consumers, including Plaintiff, to risks Which exceeded the benefits

.of the Product;

b. Thé Product was insufficiently tested;

c. The Prbduct caused serious illness,'harmful side effects, and
possible death that outweighed any potential utility;

d. In light of the potential and actual risk of harm assoclated with
Ingestion of the Product by dogs and cats, a reasonable person
who had actual knowledge of this potential and actual risk of harm
would have concluded thai the Product should not have been

marketed, distributed or sold in that condition.

55; At all times material to this action, the Product was designed, tested,
inspected, manufactured, assembled, developed, labeled, sterilized, licensed,

marketed, advertised, promoted, sold, packaged, supplied and/or distributed, it was
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expected to reach, and did reach, purchasers of the Produét across the United States,
including Plaintiff, without substantial change in the defective and unreasonably
dangerous condition in which it was sold. |
.56, Atall timeé; Plaintiff purchased the Product for its intended or reasonably
foreséeab!e purpose. | | |
57. As a direet, legal proximate and producing result of the defective and
unreasonably dangerous condition of the F'_roduct,_ Plaintiff sustained damage, for which
_ Plaintiff is entitled 1o recovery. | |
58. As a direct, legal, proximate and producing result of the defective and

unreasonably dangerous condition of the Product, Plaintiffs dog, ABBY, was injured in

heaith, strength and activity .and subsequently died after having suffered physical
injuries.

59. As a direct, legal, proximate and 'producing result of the_deféctive and
unreasonably dangeroué condition of the Product, Plaintiifs dog, ABBY, required

reasonable and necessary veterinary treatment and services and incurred expenses for

which Plaintiff is entitled to damages, along with the expenses of dlsposaliburlal‘of the
family pet. | |

60. As a direct and pro.xirnate result of the design and manufacturing defects
of Defendants’ Product, Plaintiff suffered damages as previously ajleged herein.

1. Defendants’ _aforementioned conduct was committed with knowing,
conscious, and deliberate disregard for the rights and safety of consum.erslsuch as
Plaintiff, including Defendants’ knﬁwingly withholding and/or ‘misrepresenting

information to the public, including Plaintiff, which information was material and relevant

i3
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1o the harm in question, punitive darﬁages in an amount to be determined at trial that

are appropriate to punish Defendants and deter them from similar conduct in the future.
62. The damages resulting from the allegations asserted under this cause of

: action. exceed the district court's original jurisdictional limits as described in Section 4 of

the Class Action Fairnass Act of 2005,

'AS AND FOR A THIRD CAUSE OF AGTION,
| SOUNDING IN FRAUD

63.  Plaintiff repeats and incorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action. |

64. At all malerial times, Defendants were engaged in the business of
ménufac:turing, marketing, distributiﬁg, promoting, and selling Defendants’ Product.

65. Defendants made misrepresentations of material facts to, and omitted
and/or concealed material facis from, Plaintiff in the advérl_:i.sing., marketing, distribution
and sale of Defendants’ Product regarding its safety and use,

- 86. Defendants dellberately and mtentlonally mlsrepresented to, and omitted
and/or concealed material facts from, consumers, including  Plaintiff SIMS, that
Defendants’ Product was safe when Iingested by dogs and cats. Such

- misrepresentations, omissions, and concealments of facts include, but are not Iimitedr to:
a. Failing to disclose, and/or intentionally concealing, the results of
tests showing the pote'ntial health risks to dogs and cats associated with the use
of Defendants' Product;
b. Failing to include édequate warnings with Defendants’ Product
about the potential and actual risks and the nature, scope, severity, and duration

of serious adverse effects of Defendants’ Product;

14
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c. Concealing information regarding the known healih n'éks to dogs
and cats associated with Defendants’ Prodact; and;
d. Concealing the known incidents of illn'esses and death of dogs and
 cals, as previously alteged herein.

B7. Defendants intentionally concealad facts known to them, as alleged
herein,-in order to ensure increased sales of Defendants’ Product.

68. Defendants had a duty fo disclose tha foregoing risks and failed to do so,
despite possession df infarmation concemihg thoaa risks. -_Defendants’ representations
that Dafendants’ Product was safe for its inlended purpose were faise. as Defendants'
Product was, in fact, dangerous to the health of and ultimately fatal to Plaintiff SIMS’
aog, ABBY. |

69. Defendants knew that their statements were false, knew of incidents of '
serious illnesses and deaths in dogs and cats, and knew that their omissions éndered
their atatenients false or misleading.

70. Further, Defendants falled to exercise reasonable aare in ascertaining the
-~ accuracy of the information regarding the safe use of Defendants' Product, and failed to
disclose that Defendants’ Product causad possible death in dogs and cats, among otﬁer -
serious advarse effects. Defendants also failed to exercise reasonable care in
comrnunicatingA t_ha inform_atio’n concerning Defendants’ Product to P!aiﬁtiff SIMS, and/or
concealed facts that were known to Defendanits.

71.  Plaintiff SIMS was not - aware of the fals1ty of the foregoing

representations, nor was Plaintif SIMS aware that one or more material facts

concerning the safety of Defendants’ Product had been concealed or omitted.

15
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72. In reliance upon Défendants’ misrepresentations (and the absence of
disclosure of the seriﬁus health risks), Plaintiff SIMS fed Defendants’ Product to their
dog, ABBY. Had Plaintiff SIMS known the true facts conceming the risks associated
with Defendants’ Product, he would not have purchased fhé Product nor fed the Product
to thé family pet.

73.  The reliance by Plaintiff SIMS upon Defendants’ misrepre'sentétions was
justified beca.use said misrepresentations and omissions were made by individuals and
entities that were in a position to know the facis concerning Defendants’ Product.

74, Plaintiff SIMS was not in a position to know the facts because Defendants
aggressively promoted ‘the use of Defendants’ Product and concealed .the risks
associated with its use, tﬁereby inducing Plaintiif SIMS to purchase Defendants’
Product. |

75. As a direct and proximate resuit of Defendants’ misrepresentation‘s. andfor
concealment, Plaintiffs suffered damages as previously alleged hereiﬁ.

78. Defendants" conduct in concealing material facts and making the
foregoing misrepresentations, as alleged herein, was committed with conscious or
reckless disregard of the rights and safety of consumers such as Plainti, thereby _
entitling Plaintiff to punitive damages inl an amount to be dete'rminéd at trial that is
appropriate to punish Defendants and deter them from similar conduct in the future.

77. The damages resulting from the allegations asserted under this cause of
action, ekceed the district courl’s orfginal juﬁsdictional limits as described In Séction 4 of

the Class Action Faimess Act of 2005,
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AS AND FOR A FOURTH CAUSE OF ACTION,
SCOUNDING IN IMPLIED WARRANTY OF FITNESS FOR _
A PARTICULAR PURPOSE AND IMPLIED WARRANTY .
Or EERCHANTABiLIT’f ' =

78. P[aintiff repeats and mcorporates by reference each and every paragraph
of this complaint as though set forth in full in this cause of action. |

79. Defendants manufagtured. marketed, sold, and diétributed Defendants’
Product. |
80, At the time Defendants markeled, sold, and distributed Defendants’
Product for use by Pilaintiff SIMS, Défendants knew of the purpose for which
Defendants' Product was intended and impliedly wamanted Defendants’ Product to be
of merchanléble quality and safe and fit for such use. |

81. F_'!ainiiff SIMS reasonably relied on the skill, superior knowledge, and
judgmgnt of Defendants as to whether Defendants’ Product was of merchantable quality
and safe and fit-for its intended use.

82. - Due to Defendants’ wrongful conduct as alleged herein, Plaintiff SIMS
could not have known about ‘the risks and side effects éssociated with Defendants’
Product until after ingestion by Plaintiff SIMS’ dog, ABBY.

83. Contrary to such implied warranty, Defendants’ Product was not of
meichantable tmality and was not safe or fit for its intended use. |

84. As a direct and proximate resuft of Defendants’ breach of implied
warranty, Plaintiff SIMS. suffered damages as préviousiy alleged here_in.

85, Deféndants' aforementioned conduct was committed with knowing.
conscious, and deliberale disregard for tﬁe rights a.ndr safety of consumers such as

Plaintiff, thereby entitling Plaintiff o punitive damages in an amount fo be determined at

¢




Case 2:07-cv-00457-RSM' Document 7-3  Filed 04/18/2007 Pagé 19 of 60

Case 5:07—cv~05(g-JLH Document 1 Filed 03!21/2& - Page 19 of 23

markefing, supplying, distribution and selling Defendants’ Product, including a duty to
ensure that Defendants’ Plroduct did not cause the dogé and cats ingesting the Product
to suffer from unreasonable, unknown, and/or dangerous side effects.

94. * Defendants falled to exercise .reasonab!e care In warning about,
designing, testing, Iabeling. mariufacture, markeling, selling and/or distributing of
Defendants’ Product and breached their .duties to Plaintiff in that, and not by way of
Iimitation, they did not wam of _ths.known risks associated with the i'nge.stion' of
Defendants’ Product. and did not exercise an acceptable _étandard of care, g_ what a
rt_aasonably prudent manufacturer or seller would have known and warmed about.

95, Morebver, the product Iacked sufficient wamings of the hazards and
dangers fo users of said Product, and failed to proﬁide safeguards to prevent the
'injuries sustained by Plaintiffs dog, ABBY. Defendants failed to properly test
- Defendants’ Prdduct prior to ils sal_e, and as a result subjected users td an
uhreasonable risk of injury when this Product was uéed as directed and 'recomfnended- '

96. Defendants additionally breached their duty and were negligent in their
actionrs. ‘misrepresentations, and omissions toward Plaintiif, in part, in the following
ways: |

a. Failled to exercise due care in designing, developing, and
manufacturihg Defendants’ Prc-d'uct so as to avoid the aforementioned
risks to individuals using these products;

b.  Failed to include adequate warnings with Defendants' Product that
would alert Plaintiif SIMS and other purchasers to its potenti'al risks and

serious side effects; -
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cC. Failed to adequately and propérly test Defendants’ Product before_
placing it on the market; |
d. Failed to conduct sufficient testing on Defendants' Product, which if
propeily performed, would have shoWn thal Defendants’ Product had
serious side effects, including, but not limited to, death of the dog or cat;
e. -Falled to adequately warm Plaintiff that use of Defendants' Product
caitied a risk of other serious side effect_s;
f. Fairled to provide adequate pdst-markefing warmings or instructions
| after Defendants knew, or should have known, of the significant risks of |
ingestion by dogs and cats of Deféndants’ Product;
g. Placed an uns;afe product intb the stream of commerce; and
h.r : Was otherwise careless or negligent.
97. béfendants knew, or should have known, that Defendanis’ Product
_caused unreasonably dangerous risks and serious side effects of which F'Iaintif_f would
ndt be aware. Défendants nevertheless advertised, marketed, sold and/or distributed
Defendants’ Product knowing of its unrea.'sonab|e risks of injury. |
98. Defendants knew or should héve known that consumers' dogs or cats,
such as Plaintiff SIMS’ dog, ABBY, would suffer injury and possibie death as a result of
Defendants’ failure to exercise reasonable care as described above.
99. Upon information and belief, Defendants knew or should have known of
the defeetive nature of Defendants’ Product, as set fortﬁ herein, but continued to design,

manufacture, market, 'and sell Defendants' Product so as to maximize sales and profits
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-at the expens.e of the health and safety of the public, including Plaintif, in conscious
and/or negligent disregard of the foreseeable ham éal._!sed by Defendants’ Pl;oduct_
100_. Defendants failed o disclose to the Plaintiff and the general public' facts
_ khow.n or ava'ilable to them, as alleged hereiri, in order o ensure continued and
increased sales of Defendants’ Produéﬁ_ This failure to disclose deprived F_‘Iaintiff. SIMS
" of the information necessary for thern to weigh the true risks of purchasing Defendants’
Product against the benefits. | o
101. As a dlrect and proximate result of Plalntiﬁ SIMS’ feeding Defendants'
Produc.jt to their dog, ABBY, Plaintiff SIMS’ dog, ABBY, suffered serious health problems
and ultimate death. | 7 _
102. By virtlue of Defendants’ negligence, befendants directly, foreseeably and
proximately caused Plaintiff SIMS’ dog, ABBY, to suffer serious -health probléms and
ultimate death. As a result, the imposition of punitive damages against Defendants is
-warranted. | |
- 103. The damages resulting froni the allegétion’s asserted under this cause of
aclion, exceed the district court’s original jurisdictional limits as déscribed in Section 4 of
the Class Action Fatmess Act of 2005. | | _ |
WHERE FORE, Plainiifi demands judgncnt against Defendants in an amount to

be determined upon the frial of this action, together with the costs and disbursements of

this action.
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PRAYER FOR RELIEF

WHEREFORE, the class of putative plaintiffs pray for relief, in én amount which
exceeds the district court's original jurisdictionai limits as described in Section 4 of the
Class Action Fairness Act of 2005, as follows: |

a. Awarding damages including but not limited to th;e mohey expen&ed on

- Defendants’ defective Product, veterinary bills associated with the
treatment, tgéting, and dlagnosis resulled from Ingesﬁon of the defective
Product, disposal fees after death of the pet and the pecuniary value of
the pet; |

b. Awarding punitive damages to Plaintiffs;

c. Awarding pre-judgment and post-judgment interest to- Plaintiffs,

d. Awarding the costs and expenses of tﬁis litigation to Plaintiffs,

e. 'Awarding reasonable attorneys’ fees and costs to Plaintiffs as provided by

law; and | |
f For such further relief as this Court deems necessary, just, and proper.
WHEREFORE, Plaintiffs demand judgment against Defendaﬁ_ts_in an amount to

be determined upon the trial of this action, together with the costs and disbursements of

this action.
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DEMAND FOR JURY TRIAL

The Plaintifts demand a frial by jury on all issues so triable in this civil action.

Dated: March 21, 2007,

CHARLES RAY SIMS and PAMELA SIMS,
"Plaintiffs

LUNDY & DAVIS, L.L.P.
. 300 N. College Ave., Suite 309
Fayetteville, AR 72701
(479) 527-3921
(479) 587-9196 (fax)

jhatfield@lundydavis.com

Attorneys for Plaintiffs
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RcFILEﬁJL

1 | MAR 2 ¢ 2007
IN THE UNITED STATES DISTRICT COURT MiokAgL

NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISIM, /3", IE’%?%M'
, . . ' H
DAWN MAJFRCZYK individually and on )y | mﬁ
behalfl of a class of similarly situaled individuals, ) ‘ ' '
) 07CVi543
Plaintiff,
“in ) JUDGE ANDERSEN |
\2 ; MAGISTRATE JUDGE NOLAN
MENU FOOQODS, Ine, a New Jersey Corporation, ) h Jury Trial Demanded T
] _
" Defendant. }
CLASS ACTION COMPLAINT

Plaintiff Dawn Majerceyk brings this ciass action ;:ompllaint against defendant Menu
Fobds, Inc. (“MenuAF ood_s") to seek redress for herself and all other individuals injured by its sale
of‘ contaminated pet food throughout the United States.

_ ﬁATURE OF THE CASE

1. . Menu Foads, one of the largest pet food manufacturers in the world, recently
issued a mass recall of 42 hrands of cat fbud ﬁd 51 brands of dog food.

2. ‘That recall was issued — helatf:dly —asa result of e_vidence that the pet food in
question was contaminated with a potentially lethal agent.

3 When ingested by an animal, the contaminaled‘pet food can canse immediate
renal failure, resulting in the complete shutdown of the animal’s kidneys and, ultirnately, its
death. .' |

4, Menu Foods’ actions in selling the contarninated food and I‘ail.ing to jssue the

recall sooner were reckless and in breach its duties and warranties (o its customers.
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5. Those actions were & proximate causc of inju_l}f to and the deaths of currently
_ unitold numbers of pets, including plﬁintiﬁ‘Dam Majerczyk’s cat, as described more fully below.

6.  Onbehalfola natinnwiﬁc class, Majerczyk seeks redress for that miscnnduct..

PARTIES

7. Plaintiff Dawn Majerczyk is a ¢itizen of Hlin;;is, residing in Cook County, ‘lllinois.

8, Defendant Menu. FFoods is the self-proclaimed “I;eading manufacturer of
private-label wet pet food in North America.” It is a New Jersey Corporation Iwith its principle
pléu:e of business in New .l'ersey. It docs busihess thmughout the United State#, including Cook
County, Tllinois, . |

JURISDICTION

9. Tﬁc Court has originaljurisdiclio,i; over this complaint pursuant to 28 U.S.C,
§l 1332(d) because (a) plaintiff and numerious members of her putative class ure citizens of statcs
diffcrent frmﬁ those of which Menu Foods is a citizen, (b) the amount in controversy exceeds
$5,000,000, cxélusivc of intere_sts and cosls, and (¢) none of the jurisdictional exceptions
contained in 28 U.S.C; § IBBﬁ(d)(-i}-(S) applies to the instant action.

VENUE
10.  Vemueis ﬁropcr in this district under, inter alia, 28 U.S.C, §§ 1391(2)(1).
 FACTS

11, "Menu oods holds itself out 1o the public as a manufacturer of safe, nutritions,
and high-quality dog and cat-food. |

2. I makes humerous express warranties about the quality of its foed and its

manufacturing facilities,

p-79
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13.  For e;ample, Menu Foods touts the claim that it “manufm:ture[s] the private-label,
wet pet-foad industry’s most comprehensive product program with the highest standards of
quality” and it operates “slate-of-the-art” manufacturing fécilitics in the United States and
Canada, | |

14.  Menu loods intended for pet owuefs to belicve ity statements and trust that its i:rer
food is of first-rate quality,

15, © Onor about March 16, 2007, Menu Foods énqounccd a recall of approximstely 42
brands “cuts and gravy”I style dog food and 51 brands of “cuts and gravy™ style cat food, all |
produced at Menu Foods' facility in Emporia, Kansus, Eetween Dee. 3, 2006, and March 6, 2007.

16, - Weeks before the recall, Mcnu Foods had received numerous complaints
indicating that the pet food originat'mg from the Emporia pl;ar!t was killing pets.

17. Asaresult of these comp]aint, Menu Foods tested its food on approximately 40 to |
50 pets. Scven of those pets dicd after ingesting the food.

18. Despite having actual knowledge of both the complaints it received and its own
study, Menu Foods delayed for wecks before issning the notice of recall.

| 19.  FEwven then, i}s recall was conducted in a negligent manncr. For example, both its
wchsite and the toll-free te'lcphonc number it provided to the public were requently nor.i-
lqperat_ional. |
FACTS RELATING TO THE NAMED PLAINTIFF
| 2.0. On gr ahout March 10, 2007, Majerczyk purchased several pouchcs‘of Special
Kitty Select Cuts frém a Walmart store for her nine-year-old cat, Phoenix.,

2l.  Menu Foods is the manufacturcr of Speeial Kitty Select Cuts.

3

p-9/
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22. On March 16, 2006, shortly after ingesting Menu Foods cat food, Pﬁoenix wetit
into rerial failure. Phoenix’s kidneys shut down, and on Mérch 17,2007, he had to be pﬁt down.

23. Majerczyk incurred over $300 in veterinary expenses relating to the aﬁc_mpts to
save Phoenix’s life. | |

24, Phoenix had been with Méjeru'f.yk's family from birth,

25.  The loss was devasting not only to Majerczyk, but also to her scventeen-year-old ‘

son and fouriesn-year-old daughter as well,

CLASS ALLEGATIONS,

26.  Majerczyk brings this acﬁon, pursuant to FRCP ﬁ3(b){3), on beha!f of jlerself ﬁnd
a class (the “Class™) consisting 6f herself and all others who purchased pet food in the United a
States that was ultimaterly subject to the March 16, 2007 Menu Foods recall.

27.  Upon information and belief, there are over 100,000 members of the Class such.
that joinder of all members is impracticable,

28. | Common questions of law and fact exist as 1o all members of the Class and
predominalé over questions afflccting individuat members. Common questions for the Class
include:

(8  Did Menu Foods act negligently in failing to prcvént the contamination of
its pet food? |
() - Did Menu 1-‘00&5 act negligendy in failing to warn its customers in a

timely and effective manner of the danger of its pet food?

f- 5
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y

(¢}  DidMenu Foods' breach cxpress and/or implied warranties relating to the
sale of its pet food?

29.  Majerczyk will fairly and adequately protect the interests of the Class, her claims
arc typical of the claims of the members of the class, and she has retained counsel comp;atent and
experienced in class action litigation.

30.  Aclass action fs superior to other available methods for fairly and efficiently
adjudicating this controversy becauss, ambng other things, (a) joinder of all members of the class
is impracticable, and (b) meany members of the class cannot vindicate their rights by indivfdual
suits because their damages arc small relative to the burden and expense of litigating individual
actions.

COUNT 1
(Breach of Warranties)

31, Plaintiff incorporates by reference the foregoing allegutions.

32, Meru Foods breuched express warranties to Plaintiff and violated the Uniform
Commercial Code,

33. MenuToods breached implied warranties to Plaintiff and violated the Uniform
Commercial Code,

34.  Mcnu Foods breached the implied warranty of merchantability.

35.  Asaproximate canse of this II‘Ii sconduct, plaintiff and her class suffered actuial
damages, including withoul limitation the cost of the contaminated pet food and any resulting

veterinary bills.

P93
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WHEREFORE, Plaintiff, on behalf of herself and the Cllass, prays for the following
relief:

1, An order certifying the Class as defined above;

2. An award of actual damages;

3. Appropriate injunctive relief:
4, Medical monitoring damages;
5. Reasonable atlorney’s fees and costs; and

6. Such further and other relief the Court deems appropriate,
COUNTII
(Negligence)
36.  Plaintiff incorporates by refércnce the foregoing allegations,
37. Menu Foods owed its customers a duty to offer sufe, non;contaminated products
in the stream of commeree,
38.  Menu Foods breached this duty by failing to exercise due care in the produging,
prbccssing, manufacturing and offering for sale of the contaminated pet food described herein.
39.  Menu Foods further breached this duty by failing titnely and effectively to warn
plaintiff and the class of the contaminution even afier it had actual knowledge of that fact and of
the resulting risks.
40,  As aproximate cause thereof, plaintiff and her class suffered actual damages,
including without limitation the cost of the contaminated pet food and any resulting veterinary

" bills.

H-97
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WHEREFQRE, Plaintiff, on behalf of herself and the Class, prays for the following
relieft | | _
1. An order certifying the Class as dcfined ahove;
2, An award of avtual damages;
3. Appropriate injunctive relief;

4. Medica] monitoring damages;

5. Reasonable atlomey’s fees and costs; and
6. Such further and other relief the Court deems appropriate.
JURY DEMAND

Plaintiff requests trial by jury of all claims that can be so tied.

March 20, 2007 | Dawn Majerceyk, individually and on behalf of a
class of similtarly sitnuated individuals

/I

ane of orneya

John Blim

Jay Edelson

Myles McGuire (Of Counsel)
Blim & Edelson, LL.C

53 West Jackson Boulevald
Suite 1642

Chicago Hlinois 60604
(312)913-9400

(312) 913-9401 (Fax)

ﬁfS
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Exhibit E
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

TOM WHALEY individually and on behalfof

|| el others s:mllarly situated,

Plaiutiff,
vs,

MENU FOODS, g foreign corporation, THE
IAMS COMPANY, a foreign comporation, DOG
FOOD PRODUCERS NUMBERS 1- 50 and
CAT FOOD PR.ODUCERS I- 40, :

Defendants,

FILED

__ENTERED

~— —LODGED___

Plaintiff Tom Whaley, by and through his undersigned attorneys, Myers & Company,
P.L.L.C. , brings this civil action for damages on behalf of himself and all others similarly
situated against the above-named Defendants and complairis and alleges as follows

L NATURE OF ACTION
11 M Whaley brings this action asa Class Action pursuﬁnt to Rule 23 of the

Federal Rules of Civil Procedure on behalf of all persans who purchased any dog or eat food

CLASS ACTION COMFLAINT - |

... REGEIVED
MAR 19 2000 B

AT SEATILE
CLERK U,8. DIETRICT COURT
WESTERN BISTRICT OF WASHINGTON
DEFUTY

LV7 0411

CLASS ACTION COMPLAINT

000 S Y A O D A
LT L

07-CV-00411-CMP

MYERS & COMPANY, T.LLC.
1209 ExvEnTH AVENUE, SUITB 700
SEATTLE, WATHINGTOR PR101
THLEMIONE (105) 398-118K

797
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which v»-ras produced by any of the above-named defendants and/or has hﬂfl a dog or cat become
illesa n_asult of eating the fqad. |
1.2 The defendants are producers and distributors of, infer alia, dog and cat food.

Menu Foods produces dog and cat food under familiar brand names such as Tams, Eukanuba and
Science Diet. Mcnu Foods distributes its dog and cat food throughout the United States to _ -
retailers such as Wal-Mart, Kroger and Safeway. |

13 Doé and cat fqod which the defendants produced has caused an onknown number -
of dogs and cafs to becomg il and die. | .

14 To date, Menu Foods has recalied 50 brands of'dog foed and 40 braqu of cat
food which are causing dogs and cats to become iil. All recalled food 1o date is of the “cuts and
gravy wet” style.

1.5 Aseresult of the Defendants’ actions Mr, Whaley and other Class members have
suffered cmotional and ac;:nomiu damage,

IL ' PARTIES ) '
2.1 Plaintiff Tom Whalcy has at all material times been a resident of Ontario, Oregon,
- 22 Defendant Menu Foods is, upen information and bcliéf, a corporation ofganized

under the laws of Canada which {ransacts business in Washington State and Oregon State,

23  Defendant The Tams Cumpanjr: is upon information and belief, a forcign
corporation which transacts business in Washington State and Oregoﬂ S.ta.te. o

' IIl.  JURISDICTION AND VENUE
31  Subject matter j'urisdiction is proper under 28 U.S.C, § 1332(a)(1) because the

Plalntiff and Defendants are citizens of different states and the amount in controversy exceeds

CLASS ACTION COMPLAINT - 2 MYERS & COMPANY, F.L.L.C.
. 1809 SEvENTH AVENUE, StRTS 700
SEatTLe, Wassmagran 73101
" TELERIORE(205) 398-1158
5
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14
15
16
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21

24

$75,000.00.' This court has supplemental jurisdiction over the state law claims pursuant to 28
U.S.C. § 1367,

3.2 Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391{z) because
the Defendants systematically and continuously sold their product within thig district and
Defendants transact business within this district. .

IV. CLASSACTION ALLEGATION

4,1  Mr. Whaley brings this suit a5 a class action pursuant to Rules 23(a), (b)(1), (h)}(2)
and (b)(3) of the Federal Rules of Civil Procedure, on behalf o'f himself and & Plaintiff Class (the
*Class”) composed of all persons who pumﬁascd any dog or cat food whicl‘1 was pmdi:ced by the
defendants and/or has had a dog or cat become il as a result of eating the food. Mr. Whaley
reserves the right to madify this class definition priot to moving for class certification.

4.2 This action hag beeﬁ brought and may be propetly maintained as a class sction
pursuant to Rule 23 of the Federal Rules of Civil Procedure for the folIuwiﬁg reasons:

| a, The Class is ascertainable and there is a well-defined commuanity of
interest mong the members of the Class;

b, Membership in the Class s so numerous &s to make it impractical to bring
all Class members before the Court, The identity and exact number of Class members is
unknown but is estimated to be at least in the lumdreds, if not thuusénds consldering the fact that
Menu Foods has identified 50 dog foods and 40 oat foods which mﬁy be causing harm .tu pels,

c. Mr. Whaley's claims arc typical of those of other Class members, all of

‘whom have suffered harm due to Dcfcndgnts’ uniform eourse of conduct, -

d. Mr, Whaley is & member of the Class.

CLASS ACTION COMPLAINT -3 i MVERS & COMPARY, P.LLL,
1434 SevenTh Avenur, Surradid
Senrre, Wasnnigon 28101
THLEFHONE (206)90-1108
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& There are numerous and substantial questions of Jaw agd fact commen to
all of the members of the Class which control this litigation end predominate over any individual
issues pursuant to Rule 23(b)}(3). The common issues inciudet but are not limited to, the
following: | 's. ’ .

i. Did the defendants make representations regarding the s-afety of
the dog and cat food they produced and sold? ‘

il. Were the defendants’ representations regarding the safety of the
dog and cat food false? | | .

iii.  Didthe defendﬁnts' dog and cat food cause Mr, Whaley and other
Class members® pets to become {l1?

iv.  Woere Mr, Whalef and other Class metbers damaged?

f. These and other questions of law or fact which are ¢ommen to the
members of the Class predominate over any questions affecting only individual members of the
Class;

B Mr. Whaley will fairly and adequately protect the interests of the Class in
that Mr. Whaley has no interests that are antagonistic to other members oi:'\ the Class and has
retained counsel competent in the prosecution of class actions to represent himself and the Class;

h. Without a class action, tﬁ: Class will confinue to suffer damage,
Defendants’ violations of the law or laws will continue without remedy,.and Defeudan;s will
continue to enjoy the fruils and proceeds of their unlgwiul misconduct_; |

i, Given (i) the Subs:auﬁvé complexity of this litigaﬁc;n; (ii) the size of

individval Class members’ clalms; and (ilf) the limited resources of the Class mémbers. few, if

CLASS ACTION COMPLAINT - 4 MYEZS & COMPANY, PLL.C.
: 1809 Beverrmi AvENUn, Surra 700
SEATILE WasiavgTon DEI)
TELEPHONE £205) 398-1188
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1 || any, Class members could afford to seek lege! redress individually for the wrongs Defendants

2 || have committed against them;
_ 3 i- This action will foster an orderly and expeditious administration of Class
s i

claims, economies of time, effort and cxpense; and uniformity of decision;

’ k. Inferences and presumptions of materiality and reliance are available to -
y obtein class-wiae 'detennhiatiun_s of those elements within the Class claims, as are accepted

: methadologies for clas;s-widc proof of damages;_ allernati-vely, upon adjudicaﬁun of Defendants’ ”
g || common Liability, the Court can efficlently datermine the claims of the individual Class

10 members; _

1 L This action preseﬁts no difficulty that would impede the Court’s

12 || management of it es a class actlon, end a class action is the best (if not he only) avatlabls means
13 || by which members of the Class can seck legal redvess for the harm caused them by Defendants.
14 ™. Inthe absence of a class action, Defendants would be unjustly enriched

because they would be able to retaln ihe benefits and fruits of thcié wrongful conduct,

ie 4.3 The Claims in this case are also properly certifinble under appliceble law.

i V.  STATEMENT OF FACTS

'8 5 1 Plaintiff Tom Whaley was the owner of a foemale cat namcc;‘Sampya. -

N 52  Mr Whaley purchaéed Tams brand cuts and gravy wet-style cat food from Wal-
:T Mart for Samoya to consume, | .

- 5.3 Samoyaate the Iams brand cuts and gravy wet-style cat food between December

“

23 || 2006 and February 2007.

CLASS ACTTON COMPLAINT - 3§ - ) MYERS & COMPANY, PLLC.
1804 BEVENTH AVENLE, Stte 700
SEAYTLE, WasHgTON 59101
TEETHONE (205} 390-1143
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1L 54 - Samoya became extremely ill and Mr, Whaley took her'to g veterinarian who

2 ||inforraed him that Samoya had suffered kidhey fatlurs, also known as acute renal failure.
3 Samoya had to be euthanized. | ‘
4 5.5  InMarch 2007 Menu Foods reealled 50 brands of cuts and gravy wet-style dog
? foed and 40 brands of cuts and gravy wet-style cat food which had caused dogs and pets to
-6 become {ll, One common symptom in the sisk animals was kidney failme;'alﬁo known as acute
: renal failure. | |
T 56 The Iams brand eute and gravy wet-style cat food that Samoya consumed betveen

10 December 2006 and February 2007 is one of the brands that Menu Foods recalled,

0 5.7 Asaresult of Defendants’ acts and omissions Mr, Whaley and other Class

12 )] members have suffered emotional and economic damape,

13 . VL. CAUSES OF ACTION

14 A.  Breach of Conmact

13 6.1  Plaintiff realleges all prior allegations as though fully starm\i-'herckl.

16 6.2  Plaitiff and Class members purchased pet fou# produced by the defendants based
& on the undetstanding that the food was safe for their pets to consume,

‘w 6.3  The pet foud produced by the defendants was not safe for pets to consume and

;9 caused dogs and cats to become 1. The unsafe nature of the pet food conéﬁtﬁted a breach of

2? contract. |

6.4  Asatcsult of the breach Plaintiffs and Class memllzcrs‘suﬁ"ered damages which
23 || may fairly and ressonably be considered as arising nawurally from the breach or may reasonably
24 {|be supposed to have besn in the conmﬁxplatioﬁ of the parties, a1 the time th.ej-,r made the contract,
25 || as the probable resul_t of the breach of it. ' | o
CELASS ACTION COMPLAINT -6 ' MYERS & COMPANY, F.LL.C.

_ 1405 SAVEN™ Aveli, SurrE 700

SEAYTLE, WARTNGTOM F9I0L
TELBHIGND ﬂg&)m-l 138
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B.  Unust Brvichment
6.5  Mr. Whaley realleges all prior allegations as lh'uugh fully stated herein.
6.6 ljefendanfs were and coﬁtinue to be unjﬁstly ¢nriched at the expense of Mr.
Whaley and other Class members, -
6.7 Dﬁfeﬁdams should be required 10 disgorge this unjust enrichment.
C.  Unlawful, Deceptive and Unfair Business Practices |

68  Mr. Whaley rea!iegw; all prior allegations as though fully stated hereinl'

6.9 Defendants’ @e of tainted pet food constitutes an unlawfial, deceptive and unfair
businass act within the meaning of the Washington Cansumer Protection Act, RCW 19.86 et
| seqy, and sumlar statutory enactments of other statas (including consumer protcction and
consumer sales practice acts),

6.10 Defendants’ sale of hazérdous pet food has the capacity to deceive a substantial
portion of the pdhlic and to affect the public interest, _ B

6.11 . Asa result of Defendants’ unfait or deceptive acts or practices Mr, Whaley and

A Y

other class members suffered injuries in an amount to be provein at trial.

D. Breseh of Warranties _

6.12  Mr. Whaley realleges all prior allegations as though fully stated herein.-

6. 13 Cai food and dog faod produced by Menu Foods are “goods™ within the meaning
of Uniform Commercial Code Article 2. N

© 614 Defendants’ conduqt a8 described herein constitutes breach of an implied or

express warranty of effirmation. . .. |

6.15  Defendants® conduct es describsd _hérein constitutes breach of an implied |
warranty of merchantability, | : )
CLASS ACTION COMPLAINT - 7 | _ MYERA & ComeaNY, PLLC.
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1 6.16 Defendants’ conduct as described herein constitutes breach of an implied

2 || warranty of fitness for a particular purpose. -

% -

3 6.17 Asa proximate result of the aforementioned wrongfil conduct end breach, Mr,
4 Whaley and oather class members have suffered damages in an amount to be proven at trial.
5 B - .
Defendants had actual or constructive natice of such damages. ‘ -
]

E. Negligent Misreptessniation .
6.18 Mr. Whaley realleges all prior allegations as though fully stated hereln:

8

9 6.19 Defendants owed Mr. Whaley and class members a duty to exercise reasonable
1o || care in representing the safety of its dog and cat foods. .
1 6.20 Defendants falsely represented. that its dog and cat food was safe for consumption

12 1| by dogs and cats,
13 6.2]1 Inreality, defendants’ dog and cat food caused dogs. and cats to become ill and, in

14 || some cases, to die.

13 622 Mr. Whaley and class members reﬁsonably relied én the informaticn provided by

16 Defendatts regarding the safety of its dog an;i cat food. )

7 6.23  Asa proximale cause of Defendants' false representations Mr, Whaley and other i
" Class members suffered damages in an amount to be proven at irial, -

: VI, PRAYER FOR RELIEF

" WHEREFORE, Mr, Whaley and Class membérs request that tl;e Court enter an order df

” judgmﬁnt against Defendants including the following:

2 A, Centification of the action as & class action pursuant to Rule 23(b)(3) of the

24 || Federal Rules of Civil Procedure with respect to the claims for damages, and appointment of

25 || Plaintiffs ay Class Representatives and their éﬁunsel of record as Class Counscl;

CLASS ACTION COMPLAINT - 8 MYERS & COMPANY, F.LLC.
1809 SEVENTH AVIHUE, SUrre 700 -
SEATTE, WARTNOTON 58101
TRLEPHONE 106) 305-1 142
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2

23

24

25

B, Aciual damages (including all general, special, incidental, and consequential

damages), statutory damages (including trable damages), punitive damages (as allowed by the
law(s) of the states hﬁving a legally sufficient connection with defendants arid their acts or

omissions) and such ather relief as provided by the statutes cited herein;

C.  Prejudgment and ﬁnst—judgment interest on such monetary relief;

D.  Equitable relief in the form of restitution and/or disgorgement of all unlawful or
illegal profits received by Defendants as a result of the unfair, unlawful and/or deceﬁtive conduct
alleged herein;

E. Other appropriate injunctive relisf;

F. The costs of bringing thiz suit, ingluding reasonable attornays® fess; and

G.  Such other relief as this Court may deem just, equitable and proper.

DATED this 19" day of March, 2007.

MYERS & COMPANY, p.L.L.C.
Attorneys for Plaintiffs and Class members
By:___Isf Michael David Myers
Michael David Myers
WSBA No. 22486
Myers & Company, P.LL.C.
1809 Seventh Avenug, Suite 700
Seattle, Washington 98101
Telephone: {206)398-1188
Facsimile: (206) 400-1112
E-meil} mmver ers-com com
CLASS ACTION COMPLAINT -3 l MYERS & COMPANY, ELLC.

1802 SEVIHTH AvasvuE, Suers 700
SEATTLE, WATHINOTON $5101
‘TeLEriong (206) 398-1 128
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TRUIILLO RODRIGUEZ & RICHARDS, LLC
* Donna Siegel Moffa, Esquire
Lisa I. Rodriguez, Esquire
8 Kings Highway West
Haddonfield, NJ 08033
TEL: (856)795-9002
FAX: (856)795-9887

- BERGER & MONTAGUE, P.C.
Sherrie R. Savett, Esquire
Michael T. Fantini, Esquire
Russell D. Paul, Esquire

1622 Locust Street

Philadelphia, PA 19103

(215) 875-3000

Attorneys for Plaintiffs and the Class

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Jared Workman, and Mark and Mona Cohen,
on behalf of themselves -and all others
similarly situated, '

Civil Action No.
Plaintiffs,

VS,

Menu Foods Limited, Menu Foods Inc., and

Menu Foods Midwest Corporation COMPLAINT - CLASS ACTION

' JURY TRIAL DEMANDED
Defendants, '

PLAINTIFFS® CLASS ACTION COMPLAINT
Plaintiffs Jared chrkman, and Mark and Mona Cohen, by their atfomeys, allege upon

information and belief, the following;
- 1. This class action is brought, and these proceedings instituted, to redress the harmns
resulting from the manufacture, production, and sale by Menu Foods Limited, Menu Foods Inc.

and Menu Foods Midwest Corporation of dog and cat food marketed under over 90 brand names.
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Plaintiffs make the following allegations, except as to the allegations specifically pertaining to
Plainﬁffs and Plaintiffs’ counsel, based upon the investigation undertaken by Plaintiffs’ counsel,
which included, inter alia, review and analysis of Defendant's website, press releases, news
articles, and pleadings ﬁied in other suﬁs | |
* PRELIMINARY STATEMENT

2, Defendants ménufacture and sell over 90 brands of pet food fof cats and d_ogé,
including popular labels like Jams and Eukanuba and private label brands sold at ]arée retail
chains, On March 16, 2007, the parent company of Menu Foods Lifnited issued a press release
aﬁnouncing the rec_all of 60 million cans of contaminated dog and cat food manufactured
between December 3 , 2006 and March 6, 2007. The recall covers the “cuts and gravy” style pet
foods in cans and pouches manufactured at two of Menu Foods Limited’s U.8. manufacturing
facilities - Mcnﬁ Foods, Inc. and Menu Foods Midwest Cofporation, located in New Jersey and
- Kansas, respectively, |

| 3. | The recalled pet food that Plaintiffs and Class members purchased and fed to their

pets .caused their pets to become ill through kidney disease, requiring veterinarians visits, |
medications, hospitalizations and,.in some casés, burials of those pets that died due to renal
failure caused by the contaminafed pét food. Many pets that consumed the recalled tainted food
now require ongoing monitoring of théir health to ascertain the e.xtent of the damage to their
kidneys, |

4, Plaintiffs here seek damages, injunctive relief, attorneys’ fees, and costs against

Defendants.
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‘PARTIES _ _

5. Plaintiff Jared Workman tesidés at 1150 Unit D, Moarog Drive, Boulder, CO,
80303, Plaintiff Workman purchased and fed his cat Tams pet food that was‘manuf‘actured by
Defendants during the Claés Period, This cat, named Scth, became ill with kidney disease, was
hospitali:ied, and subsequently died of acute renal failure. In addition to the cost of purchasing
‘the contaminated food, Plaintiff Worlman incurred economic costs in connection with the
medical treatment and burial of his cat, as well as continuous medical monitoring of his _otﬂcr
two cats.

| 6. Plaintiffs Mark and Mona Cohen reside at 1415 Brighton Street, Philadelphia,

PA 19111, Plaintiffs pumhaé.ed and fed t_heir'dog Tams pet food that was manufactured by
Defendants during the Class Perjod. This dog, named Cookie, subsequently developed -
symptoms of acute renal failure, In addition to the cost of purchasing the contaminated food, the
- Cohens incurred economic costs in connection with the medical treatment and damage to
personal ﬁmperty caused by their dog’s illness.

7. Defendant Menu Foods. Limited is a Canadian corporation located at 8 Falconer
Dr., Mississauga, ON , L5N 1B1. Menu Foods Lumted has dcme busmess throughout the United
States and in the State of New Jersey at all times relevant to this lawsuit.

8. Defendant Menu Foods Inc. is a New Jersey corporation, with its headquarters at
9130 Griffith Mogan Lane, Pennsauken, NJ 08110. Menu Foods Inc, has done business
throughout the United States and in thE, State of New Jeréey at all times relevant to thi.s lawsuit,
Menu Foods Inc. isa wholly-owned subsidiary of Menu Foods Limjted and manufach;res pet

 food for distribution in the United States.
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9. Defendant Menu Foods Midwest Corporation is a Delaware corporation, with its
headquarters at PO Box 1046, 1400 East Logan Ave., Emporia, KS 66301. Menu Foods
- Midwest Corporation has done business throughout the United States and in the State of Hew
Jersey a;t all times relevant to this lawsuit. Menu Foods Midwest Corporation is 2 wholly-owned
sﬁbsidiarj of Menu Foods Limited and manufactures i:et food for distribution in the United .
States. |

10.  Theevents complajned of occurréd th;oughout the United States and in the State
of New Jersey.

JURISDICTION AND VENUE

I1.  This Court hﬁs original jurisdictioﬁ over this class action under 23 U.S.C,
§1332(d)(2), (d) (5)(]5); (d) (6) because (i) there are 100 or more class members, (ii) there is an
aggregate amount in controversy of at least $5,000,000, exclusive of interest and costs, and (iii)

there is minimal diversity because at least one plaintiff and one defendant are citizens of
different states. |

12.  Venue in this Court'is proper in thﬁt Defendants transacted business in this county
- and the conduct complained of occurred in this district, as well as elsewhere in New Jersey.

STATEM]BNT OF FACTS .

13, Defendant Menu Foods Limited purports to be the leading North American private
label/contract manufacturer of wet pet food products sold by sujpcrmarket retailers, mass
merchandisers, pet specialty refailers, and other retail and wholesale outlets. Tn 2006, Menu Foods
Limited produced more than one billion confainers of pet food.

14, .Defeﬁdant Menu Foods Limited is the parent company of, and wholly-owns, both
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Defendant Menu Foods, Inc. (“MFI”), located in Pennsauken, Nefv Jersey, and Defendant Menu .
Foods Midwest Corporation (“MFMC”), located in Emporia, Kansas. MFI and MFMC are two of
Menu Food Limited’s manufactﬁrhlg facilities in the United States.

15.  Atleast from December 3, 2006 through March 6, 2007, Defendants failed to adhere
to proper safety standards and failed fo ensure that the pet foo.d they manufactured and sold was free
from contamination. More specifically, on March 16, 2007, the parent company of Menu Foods
Limited issued a press release whereby it announced the recall of a portion of the dog and cat food
manufactured between December 3, 2006 and March 6, 2007. The recall covers the “cuts and
gravy” style pet foods in cans and pouches manufactured at two of Menu Food Limited's facilities -
MF1 located in Pennsauken, New Jersey and MFMC in Emporia, Kansas,

16.  Reportedly, 60 million céms and pouches of the pet food were recalled,

17.  Therecalled pet food was sold under more than 90 brand:names, including popular
labels like Tams and Eukanuba and ﬁﬁvate label brands sold at large retail chains. A listofall brand
names that were recalled is contained on the Company’s website and is aftached hereto as
Addendum A. Retailers who sold the contaminated products include Ahold USA, Kroger Co.,,
Safeway, Wal-Mart, Pet Smart, and Pet Value, among others.

18.  MenuFoods Limited acknowledges receiving complaints in the Uﬁitéd States which
raised concern about pet food manufactured since early December 2006, and its impact on the renal
health of the éets consuming the products. The Company has discovered that timing of the
production associated with these complaints coincides with the introduction of an ingredient from
a-new supplier. | o

19.  Stephen Sundlof, the Food and Drug Administration’s (FDA) chief veterinarian,
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said that Menu Foods began its own taste tests of its pet food beginning February 27, 2007 in
approximately 40 to 50 pets. Within a few days, animals began showing signs of sickness. In
early March 2007, 7 animals died. Menu Foods announced its recall weeks later, on March 16,
2007,

20.  The FDA has reported that it received numeréns calls and complaints from
owners of sick.and deceased pets, who flooded pfmne lines at State FDA offices, as well as calls
from veterinarians and pet food companies. Seg Los Angeles Times, March 20, 2007.

21.  To date, there are 15 confirmed death. The FDA expects the death toll to risé.

.22, TheFDA said that the investigation is focused on problems with wheat gluten,
which Menu Foods Limited said had been coming from a new supplier. Wheat glufen is a source
. of protein and was used to thicken the gravy in the pet food. | _

23, Plaintiff Jared Workman owned a cat named Seth. During December 2006, -
Plaintiff Workman fed his cat Iams pet food, as well as other brand name cat foods which are
now listed on the Company’s recall list as contaminated products.

24,  In December 2006, Plaintiff Workman noticed that his cat, Seth, was acting
strangely. He was lethargic and eating less than usual. Plaintiff célled his cat veterinarian, who
came to the house to perform blood‘ work, The vet reported that Seth was dying of kidney |
failure, Plaintiff Workman then took Seth to an animal hespital in Greeley, Colorado. After
scvcrai days in the hospital, it becamerclear that Seth was most lilkely suffering from acute renal
_ failure. After about one week in the hospital, and despite constant medijcal treatment, Seth died.
25. Iﬁ addition to Plaintiff Workman suffering emotional distress from the loss of his

cat, he spent approximately $2,500 in veterinarian bills and burial costs, which was not cavered
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.by insurﬁncé. In addition, Plaintiff Workman spend almost $300 to have his other two cats
tested, and will incur additional costs to have them continually monitored. In addition to these
costs, Plaintiff Workman has not received any refunds for the cost of the contaminated pet food
that he initially purchase_d. Finally, ke estimates that it will cost him approximately $1,000 to
- purchase a new caf. _

© 26.  Plaintiffs Mark and Mona Cohen own an 11 month old dog named Cookie that is
a Yorkie-Bijain mix. Beginning January 2007, the Cohens’ dog Cookie became violently ill
‘with sevefc vomiting. The Cohens had been feeding Cookie Iams dbg food.

27. | In January and February 2007, Cookie’s condition worsened and Cockie
developed symptoms 'of kidney disease, inclu'ﬂing vomiting, lethargy, excessive thirst, loss of
appetite and dehydration. The Cohens took Cookie to the veterinarian on four sepiarate
occasions, including a midnight visit on February 9, 2007 to a veterinarian EMergency room
which required an x-ray at an additional cost of $300.

28.  Although the Cohens’ suspected that the Tams food might be invelved in Cookie’s
conditi on, they were assured by their salesperson at PetSmart that this was unequivocally not the
case and that Cookic should not be switched to a different dog food. The Cohens, however,
insisted a switch be made, and purchased, at the recommendation of their PetSmart salesparsmll,
a dog food under the brand name Nutro. Both Iams and Nutro were manufactured and recalled
by Def‘endants.

29 Cookie is currently on an anti-nausea medication called Reglin and requires
additional vetrinarﬁn visits and mt.mitoring of her kidney functions.

30.  Inaddition to suffering emotional distress, the Cohens have incurred the costs of
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medical bills not covered by their pet insurance, pfescription medication bills, damage to their
personal property inchiding rugs end carpets caused by their’s pet’s ﬂ]ness, and the costs of
future medical momtormg of theu' dog

31.  Asaresult of Defcndants’ wrongful actions, Plaintiffs and Class members have
- sick or deceased pets, and have suffered economic damages, including, but not limited to, the |
costs -of the recalled pet food, the costs of medical treatment for their pets, burial costs, the costs
to replace their pets, and the costs to replace or clean personal property damaged as a result of _
their pets” illnesses.

| 32, Inaddition, their pets will require continuous medical monitoring to gauge the
long-term effects of the contaminated pet food on their kidney finctions and overall health.
Therefore, because the precise impact on the health of class members’ pets is not currently
known, Plaintiffs and the Class seek the cost of medical monitoring for their pets.
CLASS ACTION ALLEGATIONS

33.  Plaintiffs bri_ng this action on their own behalf and on behalf of all other persons
similarly situated, | | | |

34.  Theclass which Plaintiffs seek to represent are composed of all persons in the
United States who purchased any of the pet food brands manufacturec_i- by Defendants during the
period commencing December 3, 2006, and ending March 6, 2007 (the “Class Period”) that were
recalled by Defendants,

.35. The class is composed of thousands, and possibly millions, of persons, the joinder
of' whom is not practicable. The disposition of théir claims in a class action will beneﬁt both the

parties and the Court. Defendants have recalled 60 million cans of pet food that it sold

e
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throughout the United S£ate's. during the Class Period, and thus the Class is sufﬁcienﬂy numerous
to make joinder impracticable, if not impossible.

36.  Thereare questions of fact and law ;vhich are common to all memberé of the
class, including, inter alia, the following:

1.. Whether Defendants breached any express or implied warranties when
they manufactured and sold the recalled pet food;

2. Whether Defendants’ negligenily manufactured and sold the recalled
pet food; and <

3. Whether the Class has been damaged, and if so, the appropriate measure
of damages including the nature of the equitable relief to whlch the class
is entitled, :

3?. The abc_wc common issues bf fact and law predominate over any arguable
individualized issues.

38.  Plaintiffs’ claims are typical of the claims of the other members of the class
because Plaintiffs’ and all of the Class members’ damages arise from and were caused by having
purchased and fed the recalled pet foed to their pets, As a. result, the evidence and the legal

theories regarding Defendants’ alleged wrongful conduct are identical for Plaintiffs and all of the
Class members. |
39.  Plaintiffs will fairly and adeciuately protect the interesté of the members of the
Class, and Plainfiffs have no interests which are contrary to or in conflict with those of the Class
 they seelc to represent. Plaintiffs have retainéd competent counsel experienced in class action
litigation to further ensure such protection and to prosecute this action vigorously.
40. The prosecutidn of separate actions by -individua.l members of the class would

create a risk of inconsistent or varying adjudications with respect to individual members of the
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clasé, which would establish incompatible standards of conduct for the party opposing the class
and would lead to repetitious rials of the numerous common questions of facts and law.
Plaintiffs do not believe that any difficulty will be encountered in the management of this
litigation that would preclude its maintenance as a class action. Plaintiffs believe and fhércfore
“aver that claims are small in' relation to the cosis of an individnal sﬁit, an& a c]ass.actilon is the
only proceeding pursuant to which Class members can, as a practical matter, recover, As a result
a class action is sﬁperior to other available methods for the fgi;' and efficient adjudication of this
controversy.

41,  Proper and sufficient notice of this action may be provided to the Class members
throuéh notice published in appropriate publications.

42.  Plaintiffs and the members of the Class have suffered irreparable harm and
damageé as a result of the Defendants’ wrongful conduct as alleged herein. Absent
representative action, Plaintiffs and the members of the Class will continue to suffer losses,
thereby allowing these violations of law to proceed without remedy.

COUNT I - BREACH OF EXPRESS WARRANTY

43,  Plaintiffs incorporate by reference the preceding paragraphs as if they were fuliy
set forth herein. | |

44, Defendants expressly warranted that the recalled brands of pet food were, in fact,
ingestible fﬁod that was safe for cunsumption by dogs and cats.

45 . In addition, Defendants made numerous express warranties about the quality of its
food and its manu_factm:ing facilities. For example, Menu Foods touté the claim that it

“manufacture[s] the private-label wet pet-food industry’s most comprehensive product program

10
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52.  Through Defendants® marketing, labeling, and sales, Defendants knew that
Plaintiffs and Class members would purchase the recalled pet food at issue for the ordinary
purpose of feeding their pets. |

53.  Defendants manufactured, labeled, advertised, sold, and dist'il?uted the recalled
pet foods at issue for the ordinary purpose for which it was purchased by Plaintiffs.

54.  Plaintiffs and Class mgmbers purchased and used the ra.called pet foods for the
ordinary purposes for which such goods are sold, namely feeding them to their pets.

55.  Plaintiffs and Class members relied upon Defendants’ representations and claims
in purchasing the recalled pet foods.

| 56.  The recalled pet foods purchased by Plaintiffs and Class members were unfii for
their ordinary purpose when sold. In fact, such pet foods were contaminated and cansed severe
illness and/or death of the pets that consumed them. Therefore, Defendants breached the implied
warranty of merchantability in the sale of the recalled pef foods at issue.

57.  Plaintiffs and members of the Class sustained damages as a proximate result of
said breach of warranty.

COUNT III - NEGLIGENCE

58.  Plaintiffs incorporate by reference the preceding paragraphs as if they were fully
set forth herein. |

59.  Defendants owed a duty to pet owners wh'o purchased its products to ensure that
their pet food was safe for pets to consume and free from contamination, surch that ﬁo pets
consuming these products would be injured or die as a result of such L;onsumption.

60.  Defendants breached said duty as described herein above when they failed to

' 12
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adhere to proper safety standards and failed tb properly ensure the safety of their b_roducts when
- they sold contaminated pet food, prdximately causing damage to Plaintiffs and members of the
| Class. |

61.  As aproximate result of the Defendants’ conduct described herein, Plaintiffs and
members of the Clags have suffered damages as a result and continue to suffer damages as a
result. |

JURY DEMAND
Plainf:iﬂ's-hcrcby request a trial by jury on all issues .triable by right before a jury.
PRAYER FOR RELIEF
 THEREFORE, Plaintiffs pray for judgment as fallows:
L. That this Court certify this action as a Class action pursuant to Federal Rule of
Civil Procedure 23(a) and (b)(3), and appoint Plaintiffs and their counsel to
represent the Class; | _
2. Tﬁat this Court enter judgment and award damages in favor of PIainﬁfﬁs and the 7 |
~ Class, and against Defendants under the theories alleged herein;
3.. That this Court estab!ish.a fuﬁd for the.medical monitoring éf Plaintiffs’ pets to
| discover and treat the extent of kidney damaée these pets have suffered as a result
| of consuming Defendants’ recalled pet food; |
4, | That this Court award Plaintiﬁ all attorneys’ fees, expenses and costs of this suit;
5. That this Court award Plaintiffs pre- judgment and post-judgment interest at the

maximum rate allowable by law, compounded daily; and

13
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6. . That this Court graﬁt such other, furth_er, and different relief that the Court deems
necessary, just, and proper.
Dated: March 22, 2007 . Respeetfully submitted,

TRUJILLO RODRIGUEZ & RICHARDS, LLC

‘ By /s Donna Siepel Moffa
Donna Siegel Moffa, Esquire
Lisa J. Rodriguez, Esquire
8 Kings Highway West
Haddonfield, NJ 08033
TEL: (856)795-5002
FAX: (856)795-9887

BERGER & MONTAGUE, P.C.
. Sherrie R. Savett, Esquire

Michael T. Fantini, Esquire

Russell D. Paul, Esquire

1622 Locust Street

Philadelphia, PA 19103

(215) 875-3000

ROVNER, ALLEN, ROVNER ZIMMERMAN &
NASH
Robert A, Rovner, Esquire
- Jeffrey 1. Zimmerman, Esquire
175 Bustleton Pike
Feasterville, PA 19053-6456
(215) 698-1800 .

Attorneys for Plaintiffs and the Class
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Schedule A

' Recalled Menu Fcodé; Pet Food Brands'

' http:/fwww.menufoods. com/recall/product_cat.html, accessed March 21, 2007,
bttp://www.menufoods. com/recal]/grnduct dog.htmi, accessed March 21, 2007. -

15

p—/2O




Case 2:07-cv-00457-RSM . .Document.7-3._. Filed 04/18/2007  Page 57 of 60

- Case 1:07-cv-01336WLH-AMD  Document1  Filed 03/3%2007 Page 16 of 19
Menu Foeds Income Fund « Annnal General Mesting Page 10f2

e a Recalled Dog Product Information - | WewFoo
Home Recall Information 1-866-895-2708 Strontyil

Recall Informatlen Canads L2
" Press Raleass Americas Cholea, Prefired Pets . :
Cat Produst Infarmation '

0g Product Information

Eulanuba :

HB BN Rt b P Bropupumaswmr

T

http://wwwmenufuods.comfrecall/prodﬁct_dog.htx_nl 3/21/2007
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38, Publix

38. Roche Brotharg
" 40. Save-Alot

41, Schrucks

42. . Shep Dog

43,  Sorinasfield Prize

45. Stater Brothers

4B.  Stop & Shop Companlon
47, Tops Companion

48, Weomans Brujser

49, Wels Totat Pet

50, Western Eamilv US
51. White Rosa

52, \Winn Dide

© Copyright 2005, Menu Foods Income Fund, All Rights Reserved.
Best, viewad using Internet Explorer.
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30, Science Blat Faline Savory Cuts Gansg
31, sSophistacat

34, Springfield Prize

36, Stap & Shop Companion
37, Tops Companion
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http://www.menufoods.com/recall/produet cat,ktml : 3/21/2007
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38. Wegmang

39.  Wels Totgl Pet
40. Western Family s
41, Whits Rose

42, Winp Dixlg
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