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HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
NIRMAL SINGH,

Plaintiff,
CASE NO. C07-1151RAJ

ORDER

V.
MARILYN P. WILES?, et al.,

Defendants.

l. INTRODUCTION

This matter comes before the court oa farties’ cross-motions for summary
judgment. Dkt. ## 66, 67. DEndants requested oral argument; plaintiff did not. As
court’s review is limited to the administrative record, the court finds oral argument
unnecessary. For the reasons stated\pelee court GRANTS Plaintiff's motion,
DENIES Defendant’s motion, and remands #u$ion to United States Citizenship and
Immigration Services (“USCIS”) for a newjadication of Plaintiff's application for
adjustment of status. The court DISMISSthis action, and the clerk shall enter

judgment for Plaintiff.

! The court directs the clerk to substitute MariWyiles, director of the Nebraska Service Cen
of United States Citizenship and Immigratiom&ees, for Gerald Heinauer, her predecessor.
Fed. R. Civ. P. 25(d).
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. BACKGROUND

After much administrative wrangling, thisspute now turns on an understandin
of the Sikh fundamenliast movement in northwest Indfeom the 1970s to the 1990s ar
whether Damdami Taksal, a Sikh religioustitution, can be branded a “terrorist
organization” within the meaning of Sectigh2 of the Immigratn and Nationality Act
(“INA”). 8 U.S.C. § 1182(a)(3)(B)(Vi).

Plaintiff Nirmal Singh is a native of tha and a Sikh holy man who has resided
lawfully in the United States since at 1€4999, when USCIS’s predecessor granted I
asylum. In February 2001, he filed an application to adjust his immigration status t
“lawful permanent resident.More than eight years passed between Mr. Singh’s
application and the USCIS’s fihdisposition of his applicatin. The eight-year delay h;
been the subject of this court’s prior argleand the court declines to repeat that
discussion here. To summarize, USCIS itiftidelayed adjudication of Mr. Singh’s
application because of a quota limiting thenber of asylees who could adjust their
status, delayed it after the quota for other@aasthen denied it, &m vacated the denial

while the Department of Homeland SecufityHS”) considered policy changes that

might benefit Mr. Singh, then denied it agaithen DHS declined tadopt such changes.

The pending motions concern USCIS’ssnecent denial of Mr. Singh’s
application, memorialized in an Octobe2P09 letter (“Denial Letter”). Dkt. # 53.
USCIS declared Mr. Singh ineligible for adfment of status lsause he had provided
aid to a terrorist organization while he residethidia. Denial Ltr. at 3. Specifically, th
Denial Letter cited Mr. Singh’s admissioratlin 1984 [he] had allowed members of
Damdami Taksal to spend the night atJiesnple and that sometimes [members of
Damdami Taksal] came therehae from police.” Denial Ltr. at 2. A portion of the
Denial Letter reviews various public repoatsd articles that USCl&ntends support ity
conclusion that Damdami Taksal was a testasrganization when Mr. Singh aided its
members.
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Mr. Singh was aware that USCIS totble position that Damdami Taksal was a
terrorist organization. It had stated ascimin an October 22007 letter notifying him
of its intent to deny his applitan. Administrative Record (“AR®)(Dkt. # 32) at 22-24|
In response to that letter, Mr. Singh sutved a statement from Dr. Cynthia Mahmood
an anthropology professor fromethUniversity of Notre DameAR (Dkt. # 32) at 60-65.
Dr. Mahmood has conducteesearch and written extensively about Sikhism, Sikh
culture, and militant or fundamentalist Sikh movements.

Dr. Mahmood explains th@amdami Taksal is a 81 educational institution,
something akin to a seminamithough Sikhism has no prieebd. At any given time,
some number of Sikhs are in study at Damdami Taksal.

In the late 1970s, Jarnail Singh Btiianwale became the leader of Damdami
Taksal. He is widely associated witle “Khalistan” movement, which sought to

establish an independent Sikh republic. thes movement grew, clashes between Sikh

and the Indian government led to the deatbavhe Sikhs. In April 1984, Bhindranwale

came to Mr. Singh’s village to baptize 200 Sidys. At that time, one of Mr. Singh’s
assistants collected money from villagergitee the Bhindranwale and his supporters
help the families of Sikhs whwad been killed. The recostiggests that Mr. Singh wag
aware that Bhindranwale and his supportersipased arms, but thiaé was told that the
money his assistant collected would bedisolely to suppbfamilies in need.

Not long after his visit to Mr. Singh’sllage, Bhindranwalerad a group of armed
supporters installed themsehiaghe Golden Tenlp in Amritsar, the holiest shrine of
the Sikh religion. Indian mility forces clashed with hirmd his supporters. In thirty-

six hours of fighting, hundreds Sikhs and a smaller number of soldiers were killed.

%2 The administrative record in this caséragmented, as USCIS submitted it piecemeal as the

adjudication of Mr. Singh’s applation evolved over the past three years. When citing a po
of the record, the court will note the docket hngmat which that portion appears. In addition
the court notes that the lasagiment of the administrative record (Dkt. # 68) is numbered in
reverse order. Accordingly, when the courtsieultiple pages from that portion of the recorg
the citation will be in reverse order as well.
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Bhindranwale was among the dead. There waary episodes of violence in Punjab i

-

the wake of the Golden Temglecident. Mr. Singh led a gup of Sikhs from his village
I

to Amritsar, but Indian authorities arrested. i 8mgh en route. The police held him unt

October 16, 1984. When heturned to his village am@ésumed preaching, he allowed

—+

unarmed Damdami Taksal members to sledpaiemple. Some of them admitted thg
they were hiding from the police. Betwe#984 and 1996, Inain authorities often
searched Mr. Singh’s temple. They never arrested anyone at the temple until 1996, when
they arrested Mr. Singh and his assistakfter bribing his way out of jail, Mr. Singh

fled to the United States in @8. He successfully soughtydem on the basis of religiou

(%)

persecution.

There is little controversy about the fatttat the court cited above. They are
culled from the reports on which USCIS hmabed, Dr. Mahmood'’s statement, and
documents from Mr. Singh’s asylum applicatiofhe court recites them here to provige
context for its later analysis.

The Denial Letter gave only one reasonrfgjecting Mr. Singh’s application for
adjustment of status: Mr. Singh gave aidtrrorist organization when he allowed
members of Damdami Taksal to sleep intermple and hide from police. The court’s
task is to determine whethéirat determination can stand.

.  ANALYSIS

Mr. Singh relies on the Administrative Procedures Act (“ARA’U.S.C. 88 701-
706, as the basis for challenging USCIS’s dkeaf his application. The APA does not
permit plenary review of an agency decisidlNith certain excegpons not applicable
here, the court can set asideagy action only if it is “arbitary, capricious, an abuse of
discretion, or otherwise not in accordamgth law.” 5 U.S.C.8 706(2)(A). This
standard is deferential to the agency. ttasenough that the court would have come fo a
different conclusion than the agendyat’l Ass'n of Home Builders v. Nortp840 F.3d
835, 841 (9th Cir. 2003). Instead, the caaxiews the agency’s dision to determine if
ORDER -4
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it “considered the relevant factors and artted! a rational connection between the fa
found and the choice madeld. The court’s review iimited to the administrative
record. Id. (“[T]he basis for the agncy’s decision must confeom the record.”).

The parties have chosen to rely on sumymadgment motions On a motion for
summary judgment, the court must drawaiérences from the adissible evidence in
the light most favorable to the non-moving par@ddisu v. Fred Meyer, Inc198 F.3d
1130, 1134 (9th Cir. ZD). Summary judgment is appraie where there is no genuirn
iIssue of material fact and the moving partgmitled to a judgment as a matter of law.
Fed. R. Civ. P. 56(c). The moving party must initially showatbgence of a genuine
iIssue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The opposi
party must then show a genairssue of fact for trialMatsushita Elect. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 586 (1986).he opposing party must present
probative evidence to suppats claim or defenselntel Corp. v. Hartford Accident &
Indem. Ca.952 F.2d 1551, 1558 (9th Cir. 1991). eltourt defers to neither party in
resolving purely legal question§ee Bendixen v. Standard Ins. A&5 F.3d 939, 942
(9th Cir. 1999). Because theuwt typically makes néinding of fact indetermining if an
agency'’s decision is arbitrary or capricipA®A disputes are typically amenable to
resolution by summary judgment.

In the court’s view, judgment as a matbé¢ law is appropriate because no one
reviewing the administrative record coulddia rational relation between the facts the
record reveals and USCIS’s conclusion thamidami Taksal was a terrorist organizati
An explanation of that conclusion requires toairt to begin with the statutory labyrintt
through which the INA excludes aliem#o aid terrorist organizations.

A. Overview of Terrorism-Related Grounds for Inadmissibility

Subsection 1182(a) descrsbeumerous grounds for dem an alien inadmissibl
to the United States, including “[s]ecuraynd related grounds” for inadmissibility at
§ 1182(a)(3). Among other things, 8§ 1182(a)(takes inadmissible any alien who “ha|
ORDER -5
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engaged in terrorist activity.8 1182(a)(3)(B)(i)(1). The rangs “terrorist activity” is

quite broad, and includes the conduct forcRHJSCIS deemed Mr. Singh inadmissible:

“commit[ing] an act that the actor knows,reasonably should kv, affords material
support” to a terrorist organizatio® 1182(a)(3)(B)(iv) & 81182(a)(3)(B)(iv)(VI).
“Terrorist organization[s]” fall into two categes: those officiallydesignated as terrori
organizations (8 1182(a)(3)(B)(vi)()-(I1)) and undesignated testariganizations

(8 1182(a)(3)(B)(vi)(111)). When USCIS denied Mr. Sgih's application, it concluded
that Damdami Taksal was an “undesignasxdorist organization” to whom Mr. Singh
provided “material support in 1984.” Denial Ltr. at 3.

Mr. Singh admits that hgrovided a place to sleep fDamdami Taksal members
and there is no dispute that this qualifieSraaterial support” wthin the meaning of
8 1182(a)(3)(B)(iv)(VI). Itis important taote, however, that permitting Damdami
Taksal members to sleep in his temple esgble type of “material support” to which
USCIS pointed. The record reflects tpatsons associated wilir. Singh collected
money for either Bhindranwale or his supporeasgly in 1984. AR (Rt. # 32) at 25, 34.
USCIS has never caeided that this constites providing material support to a terrorig
organization, and there is no evidence thatslpporters with Bhindranwale at the tim
of the donation were members of Damdami Taksal.

The critical question, therefore , wsether the record supports USCIS’s
determination that Damdami Taksal wasuadesignated terrorist organization. An
undesignated terrorist organization is &dlgp of two or more individuals, whether
organized or not, which engages in, or &asibgroup which engas in, the activities
described in subclauses () through (Vitduse (iv).” § 1182(a)(3)(B)(vi)(lll). The

3 Although Mr. Singh has not pressed the issue, the court notes that awareness that Bhin(
and his supporters purchased arms is not tme ss awareness that Damdami Taksal memb
purchased arms or otherwise engaged in terracistity. Material supprt to an undesignated
terrorist organization is a ground for inadmissibilliyt an alien has a defense if he can show
“clear and convincing evidence thtae actor did not know, and should not have known, that
organization was a terrorist orgartina.” § 1182(a)(3)(B)(iv)(VI)(dd).
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activities described in the designated subclaasegxceedingly braan scope. They
include committing or inciting terrorist actiy, preparing or planning terrorist activity,
gathering information on targetor terrorism, soliciting fund®r terrorist activities or
terrorist organizations, soliciting peopledngage in terrorism or join a terrorist
organization, and providing matal support for terrorist activity, terrorists, or terrorist

organizations. § 1182(a)(3)(B)(iv)(D)-(VI). Theatute also defines “terrorist activity”

broadly, to include not onlyaditional acts of terrorism, butyanse of a weapon or othé

dangerous instrument withe intent to endanger people or property.
8§ 1182(a)(3)(B)(iii)(1)-(V1). As other courtisave observed, it appears that “Congress
intentionally drafted the terrorist basrelief very broadly . . . 'inre S.K, 23 I. & N.
Dec. 936, 941 (B.I.A. 2006)khan v. Holdey584 F.3d 773, 777 (9th Cir. 2009).
B. Review of the Administrative Record

The court now reviews the administr&irecord, beginningith the sources on
which USCIS relied and thenrning to the sourcebkat Mr. Singh submitted.

1. Sources That USCIS Placeth the Administrative Record

The Denial Letter relies on snippets objialy available reports. Several were
from Canadian sources collected at thdsite for the United Nations High Commissia
for Refugees (“UNHCR”). USCIS alsolied on another report from Denmark’s
Immigration service, an article from the website at www.satp.org (the South Asian
Terrorism Portal), and a Time Magazine deticUSCIS contends that these sources
support its view that Damdami Taksal was a terrorist organization.

USCIS first cited two reports from thenmigration and Refugee Board of Canal
that described Damdami Taksal during #arly to mid-1980s as a “militant Sikh
religious seminary group.” Denial Ltr. At(citing AR (Dkt. # 68) at 76). Although one

of the reports uses that characterizatioa,be of the term “militant” without more is njo

basis for concluding that DamdamikBal was a terrorist organization.
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The first report, which is three paragngdong, states that 1988 Damdami
Taksal leaders “expressed their concern ovegwed killings.” AR (Okt. # 68) at 78. It
does not state or imply that Damdami Taksalmbers were responsible for the killings.
Similarly, a statement that a Januar@@9assassination of a AISSF leader was
apparently linked to power struggle wittetbamdami Taksal,” doe®t give any basis
for determining that Damdami Taksal sueesponsible for the assassinatitoh. Indeed,
the only statement the first reponakes about the actionsDamdami Taksal is that in
1988 it “served as a mediator between $jkhmen in Amritsar and the government.”
Id. The second report scarcely mentiongridami Taksal, stating only that its membefs
“formed an advisory panel to look after thég®us and political affairs of the Sikhs.”
AR (Dkt. # 68) at 76 (ir@rnal quotation omitted).

The Denial Letter next cites a reportrfrahe Danish Immigration Service for the

1%

proposition that Bhindranwale was a “clsanatic Sikh religious leader, who preached
fervent fundamentalism and the armed fightrfational freedom.” Denial Ltr. at 2. The
report states that Bhindranwale and “armagdporters” occupied éhGolden Temple in
Amritsar in 1984, leading tthe “attack” by the Indian mility that killed Bhindranwale
and “hundreds of his supporters.” AR (Dkt68) at 68-67. The description of the
conflict makes no mention of Damdami Taks@lnly later in the report is Damdami
Taksal named as a “religious group whidchried Sikh priests” th&militant Sikh leader
Bhindranwale” once ledld. at 56. The report notedahsome militant Sikh groups
recruited from Damdami Taksald. The report does not ggest that Damdami Taksal
was involved in violence. Indeed, the rdpmames dozens of militagikh groups that
operated in India from the9Z0s through 2000, never sugtgeg that Damdami Taksal
was one of them. The report does, heareexplain why Damdami Taksal members
might have hid in Mr. Singh’s temple. llewing the assassination of Prime Minister

Indira Ghandi in October 1984, “a massaaf&ikhs in and aund Delhi began which

—

left thousands dead and thousandsamiojured and homeless . . .1d. at 67. The repor
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describes the “police’s abuse of powerjags human rights wlations, arbitrary
execution of suspects and theappearance of young Sikh men'the perod from 1984
to 1992.1d. at 67. The report also descrilpgdice monitoring of Sikh templedd. at 33
(relating claim by source that “since 19923k administering Sikh temples had been
obliged to providehe police with a list of guests staying there overnight”).

The Denial Letter also relies on an asseent from the South Asian Terrorism
Portal for a description of a 1978 incident in which “[s]ixtediof@ers of the Damdami
Taksal and the Akhand Kirtani Jatha were killed.” Denial LtR;a&R (Dkt. # 68) at 19.
Nothing in the assessmesuggests that any memberdaimdami Taksal acted violentl
or were armed. The assessment viewedrthident as the “beginning of terrorist
violence in Punjab,” and described Bhindrateisinstallation in tle Golden Teple in
1984. AR (Dkt. # 68) at 19The “parallel administration” he set up within the temple
stored weapons, issudiktats threatened police and others, and tortured and killed
people inside the templéd. The report does not suggest, however, that Damdami
Taksal members were installed with Bhindralena the temple. Like the Danish repo
the assessment describes a terrorist momearel government counter-movement in t
years following Bhindranwale death at the templdd. at 19-18. The assessment
includes a list of terrorist groups operatinghe region, a list that does not include
Damdami Taksalld. at 18.

The Denial Letter’s next citation is smother report from the Immigration and
Refugee Board of Canada available on the @RHvebsite. Denial Ltiat 2. The report
explains that in “January 1986, a grou26f000 Sikh members of the Damdami Taks
and the AISSF entered the GetdTemple in Amritsar, tookontrol . . ., and announced
the establishment of an adwgg@anel to look after the ligious and political affairs of
the Sikhs.” AR (Dkt. # 68) at 7. Therenis indication that anyone used violence in
taking control of the temple. In April, the “150 member advisory panel declared a
separate Sikh state of Khalistarid. That declaration led to an escalation of
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“[s]ecessionist-related violence,” but théseno suggestion that the advisory panel
advocated violence.

Finally, the Denial Letter points to a Tinvagazine article published just after t
June 1984 raid on the Gold&emple in which Bhindranwalend others were killed.
Denial Ltr. at 3. The article notes tlgtindranwale had “provoked the violence,” and
had stated in advance of thédrghat “We will give them battle If die we must, then we
will take many of them with us.” AR (Dkt.&3) at 4. Bhindranwale and his supporte
resisted the raiders witlockets and machine gunkl. at 3. Like other accounts in the
record, the article describes the deatimahy Sikhs in the raid, and the violence
throughout Punjab afterdtraid. The article does not mention Damdami Taksal.

2. Sources That Mr. Sngh Placed in the Administrative Record

The Denial Letter makes no mentiontloé material Mr. Singh submitted in
response to USCIS’s notice of its intent togléis application. Naoetheless, the court
must consider the completecord when determining whethie supports the conclusion
USCIS reached.

Mr. Singh’s primary contribution to ¢hrecord was Dr. Mahmood’s statemént.
She provides brief background on Si#iand Damdami Taksal, including the
explanation that Damdami Taksal is “not agaorization at all, but an institution, one g
the most venerable educational institutionSikhism.” AR (Dkt. # 32) at 63. She the|
considers the sources USCIS cited in its motitintent to deny, which differ somewha
from the sources it later cited in the Denietter. She describes the 1978 murder of

Damdami Taksal members, and explautat USCIS’s sources do not address:

* The copy of Dr. Mahmood'’s statement in eministrative Records unsigned. Mr. Singh

has provided unrebutted evidence that he sulisttEigned statement in advance of USCIS’s
adjudication. Dkt. # 71, Ex. 1. USCIS suggdsdth that Dr. Mahmood'’s statement “does not

deserve the weight of a swaaffidavit” (Dkt. # 70 at 19 n.17and that it “focus[ed] on the
substance of Dr. Mahmood’s statement rather tharfact that the document contained in the

[S

—h

=4

b

record was unsigned.” Dkt. # 73 at 8 n.7. The court finds that Mr. Singh submitted a signed

statement from Dr. Mahmood, and that even if he had not, the lack of a signature is no ba
afford the document less weight.
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Damdami Taksal members had assembésatefully, and were nndered by another

group. Id. at 63-64 (“This is a case of someargng a source without full awareness (

its credibility, and nothecking the further historicabotext.”). She questions USCIS’$

efforts to paint Bhindranwale as a terrgrlaait she does not deny that he and his
supporters were armed@engaged in violencdd. at 64. Finally, she addresses
Damdami Taksal's role in taking controlthie Golden Temple ih986. She explains
that most of the 20,000 Sikhs involvedre&senembers of the AISSF, a much larger
organization.ld. at 65. She contends that AIS&H not advocate violence, although
many Sikh groups operatimg the region did.ld.

Mr. Singh also submitted a 1999 reportnfrthe British Home Office. The repor
states that Bhindranwale “preached stiuctdamentalism and an armed struggle for
national liberation.” AR (Dkt. # 32) at 109de and his unnamédllowers “established
a terrorist stronghold” at the Golden Temple in 19B&mdami Taksal is nowhere
mentioned in the discussion of Bhindranwaihel his violent activity. The report lists
seven “major” Sikh militant groupsnd Damdami Taksal is not among theld. at 107.
The only discussion of Damdami Taksathess in the report’s appendix of “other
organizations.”ld. at 132-33. It describes the groagp“one of the most distinguished
Sikh seminaries in India.1d. at 133. It is the only source in the record to make a dir
statement regarding Damdaiaksal and violence:

As far as can be established, Dammiddaksal has never itself advocated
an armed struggle for an independekhSitate. It has almost certainly
never had any direct link with terroristganizations, though its orthodox
teaching may have inspired those wibok up the gun. Nowadays [as of
1999] it is a purely religious institution.

Id. at 133.
Mr. Singh also submitted ayrnal article examining kh fundamentalism. It
advocated the need tdistinguish membersef Damdami Taksal from the much broads

group of those who were fighting for Khstan.” AR (Dkt. # 32) at 159.
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C. The Record Does NoSupport the Conclusion that Damdami Taksal Was a
Terrorist Organization.

From this record, the court now caaters USCIS’s conclusion that Damdami
Taksal was an undesignated terrorist aig@tion. That conclusion is correct if
Damdami Taksal was, at the relevant timé&graup of two or morendividuals, whether
organized or not, which engages in, or &aasibgroup which engas in, the activities
described in subclauses (I) through (VIctduse (iv).” § 1182(a)(3)(B)(vi)(II).

So far as the record reveals, Mr. Simlith not provide support to Damdami Taks
until at least October 1984. By then, Bhiawhvale, the sole member of Damdami Tak
who the record identifies as having committedaiest acts, was dead. USCIS appear
reason that Bhindranwale engaged in testactivity, and thuthe Damdami Taksal
organization that he led is a terrorist orgatira The record is devoid, however, of af
indication that any Damdami Ksal member except Bhindnaale engaged in terrorist
activities® USCIS’s arguments to the contrarg aot persuasive. Its contention, for

example, that the murder of Damdami Talkwembers in 1978omehow shows that

those members were engaging in terrorisivagtis unsupportableThere is no evidence

that the murder victims were armed or otise engaging in terrorist activity. USCIS
has documented that Bhindranwale and urtitled “supporters” engaged in terrorist
activity at times froml978 to 1984. What it has not shown is that Bhindranwale’s
terrorist supporters were members of Damdami Taksal.

The record reflects that mmbers of Damdami Taksal and others took control o

the Golden Temple indB6. This is one of the few inst@as in the record that describe

®> Mr. Singh questions whether thetisities of a group’s leader care attributed to the group.
That question is an important one, and onehah USCIS has devoted little analysis. The
court need not answer the questin this case, because at amum, USCIS needs evidence
one more member of the group engaging in tetractivity. USClSacks that evidence.

® In its briefing before the court, USCIS repe#ayliotes statements in the record that make
reference to Damdami Taksal at all, while assgrwithout explanation it the statements are
about Damdami TaksaSeee.g, Dkt. # 66 at 17.
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activity by Damdami Taksal, tiaer than Bhindranwalend unnamed “supporters.”
There is no evidence in tmecord, however, that Damdaifaksal members (or anyone
else) took the temple by violence or by #iteeof violence or by any other means that
would make their actions terrorism withime meaning of the INA. While they
advocated for Khalistathere is no evidence thiditey advocated violence.

In the Denial Letter, USCIS did nox@ain precisely how Damdami Taksal's
activities were terrorist activityAn examination of the statiory definitionof “[e]Jngage
in terrorist activity” yields no better answe¥lost acts that constite “[e]Jngag[ing] in
terrorist activity” depend on parately-defined “terrorist &wity.” The record does not
permit the rational conclusion that Damdaiaksal members committed acts that the
INA defines as “terrorist activity They did not hijack a acle, seize or detain people
to compel government action, attack anémmationally protected person,” or assassin
someone. 8§ 1182(a)(3)(B)(ii)(1)-(IV). Thergno evidence that Damdami Taksal
members other than Bhindranwale carried voeapmuch less thatel used them “with
intent to endanger . . . the safety of @nenore individuals or to cause substantial
damage.” 8§ 1182(a)(3)(B)(iii))(V). Thereadso no evidence #h they threatened,
attempted, or conspired to comraity of these terrorist activities.

§ 1182(a)(3)(B)(iii)(VI).

The record also provide® support for the conclusion that Damdami Taksal
members other than Bhindranwale “[e]ngagéjdierrorist activity,” which is a different
set of acts that those that constitute “testoaictivity.” There i310 evidence that
members of Damdami Taksal commitiedincited a terrorist activityprepared or
planned a terrorist activity, or gathereéommation on potential targets of terrorist

activity. 8 1182(a)(3)(B)(iM)-(ll1). There is no evidencthat members solicited

" USCIS often points to vague statements in #oerd about Bhindranwale’s violent rhetoric 3
vague statements that violence occurred, anddesames that the violence occurred becaus
Bhindranwale’s rhetoric. Nothg in the record that showviisat anyone’s rhetoric incited
violence.
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anyone to join a terrorist organizationengage in terrorist activities.

8 1182(a)(3)(B)(iv)(V). There is evidenceathMr. Singh’s assistant raised money to
give to Bhindranwale and h&ssociates when they catoehis village, but USCIS has
not relied on this as a basis for claimthgt Damdami Taksal members engaged in
terrorist activity® § 1182(a)(3)(B)(iv)(IV). Finally, wite the record is clear that Mr.
Singh provided support for Damdami Taksambers, there is no indication that
Damdami Taksal members provided matesigdport for the commission of a terrorist
activity. 8§ 1182(a)(3)(B)(iv)(VI).

The court’s review of the administrative record and the relevant statutory
framework leaves it convinced that theseo rational connection between the facts
disclosed in the record and USCIS’s deteation that Damdami Taksal was a terroris
organization while Mr. Singh penitted its members to sleeplas temple. The record
reflects a complex struggle between Sikhsd the Indian government from the 1970s
through the 1990s. Many graapdvanced Sikh intereststhrat struggle, using means
that ranged from unquestionalggaceful to plainly violent. Damdami Taksal played
some role in that strugglas the record reflects. Thecord on which USCIS relied dos
not reflect what that role was, and it praasdno basis for the cdnsion that the role
encompassed conduct that would suppodétsignation as a terrorist organization.

D. Additional Concerns Aboutthe Administrative Record

In the previous section, the court expkd there is no rational connection betw
the administrative record and USCIS’s dgmn to designate Damdami Taksal as a
terrorist organization. That conclusion, itself, means that theoart must vacate the

denial of Mr. Singh’s application and remathds action to USCIS. The court has othg

8 When Mr. Singh was questioned about the donath Bhindranwale, he explained that he
believed that the money would go to the families of murdered Sikhs, and not to buy weap
USCIS relies on this as evidence that Mr. Sikgéw that Bhindranwale and his supporters
bought weapons, a proposition that Mr. Singh doeslispute. USCIS seems to assume that

Mr. Singh has admitted that the donation werdémndami Taksal, an assumption that the rec

does not support.
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concerns about the administrative recdvayever, that further undermine USCIS’s
conclusions.

First, USCIS’s decision to include onlyfew sources in the administrative recof
raises concerns about its delibtive process. This coustnot empowered to act as a
fact finder in this case. But, if it werenaif it were inclined tdind facts simply by

searching the internet for resources déseg Damdami Taksal, it would be possible tq

construct a record that is muniore favorable to Mr. Singh’s assertion that the group|i

not a terrorist organization. Indeed, tfmurt could do so merely by disregarding
USCIS’s sources and focusing Dr. Mahmood’s statemeahd the report of the British
Home Office? That is no way to build a record, @jurse. It appears, however, that th
USCIS used essentially this approach iging exclusively on its sources without so
much as mentioning the matds Mr. Singh submitted. Oremand, the USIS would be
well served to better document what souitesnsidered, and explain, if appropriate,
why it declined to rely on other sources.

Second, USCIS'’s failure to address Blahmood’s declaration raises further
doubts about its deliberativeqmess. So far as the recoedlects, Dr. Mahmood is the
sole person with relevant expertise wdumsidered both Mr. Singh’s conduct and
Damdami Taksal with an eyeward exploring whether Darachi Taksal was engaged
terrorism. She is not an attey, and the court does not defer to her legal conclusion
Her factual conclusions, howayéave heightened persuasiess where the record doé
not contradict them, and no one disputes her expertise.

Third, the court has referred to statmts from the sources included in the

administrative records as “facts” and “evideri The court uses those terms loosely.

® USCIS notes that Mr. Singh bears the burdeprofing he is eligible for adjustmenees
C.F.R. § 103.2(b)(1) (“An applicaot petitioner must establish tHa or she is eligible for the
requested benefit at the timefding the application or péton.”). Mr. Singh satisfied his
burden in this case, submitting evidence frohich an adjudicatorould conclude that
Damdami Taksal was not a terrorist organization. His burden of proof ultimately makes n
difference in this case, because even relgwigly on the sources USCIS cited, there is no
rational connection between thoseisces and USCIS’s conclusions.
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Some of the information about the Sikh gatiat movements is non-controversial, ang
likely an appropriate subjefir administrative noticeSee Castillo-Villagra v. I.N.S.
972 F.2d 1017, 1026-27 (9th Cir. 1992){eaving administrative notice doctrine).
Much of the information critical to USCIS'adjudication of MrSingh'’s application,
however, is not an appropriate subject for administrative noliicext 1027 (“[T]he
administrative desirability of notice asabstitute for evidenceannot be allowed to
outweigh fairness to indidual litigants.”). InCastillo-Villagra, USCIS’s predecessor
was similarly called upon to aw conclusions about a congarsial political situation in
another countryld. at 1026-27. That court providas excellent discussion of the ling
between facts subject to administrative noind controversies thaannot be dispenseg
with so easily. Too often in this case, th8CIS has turned controversial assertions fi
documents whose reliability is unknown into “facts,” and then made assumptions fi
those facts that were fatal to Mr. Singh’s applicatitth.at 1029 (“[T]he agency should
not have assumed away petitioners’ case.”).

E. The Record Does Not Permit Th&ourt to Determine Whether USCIS Has
Taken Inconsistent Positions on Damami Taksal's Status as a Terrorist
Organization.

Before concluding, the court addresses $Ingh’s assertion that other Sikhs wi
have supported Damdami Taksal have succligsidjusted their immigration status. H
made much of this assertiona prior motion to compel discovery or supplementatior
the administrative record. He relied on aldeation from a Seattienmigration attorney
who stated that two of hidients had been granted lawfuérmanent resident status
despite their known support of Damdami Taksalhen the court resolved that motion
directed the parties to meet and confgarding discovery on this issue among other
things. Dkt. # 62 (Apr. 27, 2010 order). éyhdid so, and Mr. Singtleclined to seek
further discovery or supplementation of the relowmith regard to that issue. Dkt. # 63

(parties’ stipulation regarding administratiexord). Nonetheless, Mr. Singh raises th
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iIssue again in a footnote to his summary judgtmotion. PItf.’s Mot. (Dkt. # 67) at 13
n.8. USCIS offers little response, it merelgists that every case is different. The col
concludes that Mr. Singh’s evidence raigesibling questions, but it is not extensive
enough to permit the court to armwhem. On the record beéothe court, it is just as
likely that USCIS treated other immigramti$ferently because the nature of their
involvement with Damdami Taksal was diéat, not becausetibok inconsistent
positions as to Damdami Taksal's sg&gs a terrorist organization.
IV. CONCLUSION

For the reasons stated above, thetcGIRANTS Mr. Singh’s motion for summar
judgment (Dkt. # 67) and DENIES USC#3notion (Dkt. # 66). The court vacates
USCIS’s October 2009 decision denying Mr. Singh’s motigratjustment of status.
This matter is dismissed, and the caerhands this matter to USCIS for a new
adjudication of Mr. Singh’s application actcordance with thisrder. USCIS shall
consider Mr. Singh'’s application anew. laiheres to the position that Mr. Singh aidg
a terrorist organization, it shall provide hwith new notice of itsntent to deny his
application.

The court DISMISSES this action. Thed shall enter judgment for Mr. Singh

DATED this 28th dayf September, 2010.

Wk R fra”

The Honorable\'éic_hard A. Jones
United States District Judge
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