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United States Court of Appeals,
Tenth Circuit,
Jake ARMIIO, Piaintiff-Appellant,
V.
PRUDENTIAL INSURANCE COMPANY OF AMERICA, Tom Brokaw, Miles Melton, Defendants-Appellees.
Erlinda HOURIGAN, Plaintiff-Appellant,
v,
PRUDENTIAL INSURANCE COMPANY OF AMERICA, Tom Brokaw, Judith Crane, Laura Stubblefield,
Defendants-Appelleas.
Pete FUENTES, Flaintiff-Appellee,
V.
PRUDENTIAL INSURANCE COMPANY OF AMERICA, Tom Brokaw, Defendants-Appellants,
Nos, 94-2131, 94-2132, 94-2257.
Dec. 15, 1995,

Sales agents who were terminated by an insurance company filed federal and state discrimination
claims. The United States District Court for the District of New Mexico, Edwin L. Mechem, 1., granted
employer's motion to compel arbitration. In action by anather sales agent, the District Court, James
A. Parker, 1., ruled that agent was not compelled to arbitrate its clalm, and insurer appealed. The
Court of Appeals, Ebel, Circuit Judge, held that: (1} agents failed to rebut presumption of arbitrability
of federal claims for employment discrimnination, and (2) insurance business exception to arbitration
did not apply.

Decision to compel arbitration affirmad; decision te deny arbitration reversed and remanded.
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Sales agents failed to rebut the presumption of arbitrability of federal claims for employment
discrimination under signed agreement to arbitrate under the National Assoclation of Securitles
Dealers (NASD) code of arbitration procedure; arbitratlon clauses were construed liberally, code
required that dispute between assoclated persons and member companies be arbitrated, arbitration
clauses had signed forms consenting to arbitration of disputes between sales agents and flrms, and
NASD had Indicated that at least five years prior to promulgation of applicable code that code applied
to disputes between employers and sales representatives,
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+-25Tk139 k. Construction In Favor of Arbitration. Most Cited Cases
{Formerly 33k7.1 Arbitration)

Arbitration clauses must be construed liberally and ali doubts resolved in favor of arbitration.

[9] KeyCite Notes

+=25T Alternative Dispute Resolution
£25TIL Arbitration

(Forrmerly 33k92 Arbitration, 160k11(12))

Sales agents were “associated persons” under section of National Association for Security Dealers
(NASD) code governing arbitration of employment disputes; each sales agent engaged In securities
business under control of member company.

&

[10] KeyCite Notes

=258T Alternative Dispute Resolution
4w 25TIT Arbltration

4-25TKR138 K. Liberal or Strict Construction. Most Cited Cases
(Formerly 33k7.1 Arbitration}

Arbitration clauses must be construed broadly wheraver possible.

[11] KeyCite Notes

w2 5T Alternative Dispute Resolution
- 25TIT Arbitration
-2 5TII(T) Exchanges and Dealer Associations
w25 Tk418 Employees of Exchanges or Dealer Associations
1 25Tk419 k. In General. Most Cited Cases

(Formerly 33k92 Arbitration, 160k11(12))

Federal claims of employment discrimination were not excluded from matters eligible for submission
to arbitration in National Association for Security Dealers (NASD) code on ground that they were
disputes involving the insurance business of a member which was also an insurance company; illegal
empioyment discrimination, IF it existed, involved employer's statutory obligations as employer, rather
than as insurer,

*¥795 Kenwood C. Youmans, of Seyfarth, Shaw, Fairweather & Geraldson, Los Angeles, California
(Lorraine H, O'Hara, of Seyfarth, Shaw, Fairweather & Geraldson, Los Angeles, California, with him on
the reply brief; and Duane C. Gilkey, Barbara G, Stephenson, Charles W. Weese, of Rodey, Dickason,
Sloan, Akin & Robb, Albugquerque, New Mexico, on the opening briefs) for defendants.

Narciso Garcia, Jr., Albuquerque, New Mexico, for all plaintiffs,
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Before EBEL, Circuit Judge, MCWILLIAMS, Senior Circuit Judge and JENKING,FN™ District Judge.

FN* The Honorable Bruce S, Jenkins, Senior District Judge for the District of Utah, sitting
by deslgnaticn.

EBEL, Circuit Judge.

These three cases each lnvolve federal and state discrimination clalms by former sales agents, Jake
Armijo (*Armijo”), Linda Hourigan ("Hourigan”} and Pete Fuentes (“Fuentes”), who were terminated
by Prudential Insurance Co. of America (“Prudential”), Prudentlal moved to compel arbitration and to
dismiss Plaintiffs' clairms based on 2 slgned agreement to arbitrate under the National Association of
Securities Dealers (*"NASD"} Code of Arbitration Procedure ("Cuodea”). In the actions brought by Armijo
and Hourlgan, the district court ruled for Prudential, compelling arbitration and dismissing Plaintiffs’
claims, and Plaintiffs appealed. In Fuentes's action, a different judge of the same district ruled that

Plaintlff was not compelled to arbitrate his claim, and Prudential appealed, ™!

FN1. These cases were assigned to the same panel, orally argued together with one
counsel representing all Plaintiffs and another reprasenting all Defendants, and invoive
the same lagal issues. Therefare, we have consolidated our disposition of these cases
hergin,

I. BACKGROUND

Plaintiffs Fuentes, Hourigan, and Armijo were all employees who worked as sales agents for
Frudential in Albuquerque. Flaintiffs-who are Hispanic-primarily sold insurance policies, but also sold
mutual funds theough Pruce Securities Corporation (“Pruco”). Because they were authorized to sell
mutual funds, each of the Plaintiffs was required to slgn a Uniform Application for Securities Industry
Registratton or Transfer ("Form U-4"),

The Forms U-4 committed the plaintiffs to

arbitrate any dispute, ciaim or controversy that may arise between me and my firm [The
Prudential] ... that is required to be arbitrated under the rules, constitutions, or by-laws of the
N2

organizations with which I register, as indicated In Item 10 as may be amended frorn time to time, N2

FN2. Hourigan's agree ment-executed at an earlier tlre-was slightly different. Tt ended
with: “... organizations with which I register, as indicated in Question 8." Hourigan App.
at 23. Hourigan's agreement also left out “as may be amended from time to time.”

Each of the Plaintlffs' Form U-4 listed the NASD as an organization with which he or she was to
register. Thus, each Plaintiff agreed to arbitrate disputes covered by the NASD Code. It ic the
nterpretation then of the NASD arbitration provisions that forms the crux of this appeal.

Two provisions of the NASD Code are relevant: Section 1 and Section 8. Section 1 defines generally
the matters eligible for arbitration, and It provides for

arbitration of any dispute, claim, or controversy arising out of or in connection with the business of
any member of the Association, with the exception of disputes involving the insurance business of any
member which is also an insurance company:

(1) between or among members;
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(2) between or among members and public customers, or others; and

(3) between or among members, registered clearing agencies with which the Assoclation has entered
into an agreement to utilize the Association's arbitration facilities and procedures, and participants,
pledges, or other persons using the facilities of a registared *796 clearing agency, as these terms are
defined under the rules of such a registered clearing agency.

Section 8 of the NASD Code addresses which disputes are required to be arbitrated-a subset of the
disputes eligible for arbitration under Sectlon 1-and provides that:

[alny dispute, claim, or controversy eligible for submlssion under Part I of this Code [Section 1,
quoted above, is in Part I] between or among mernbers and/or assoclated persens, andfor certaln
others, arising in connection with the business of such member{s) or in connection with the activities
of such associated person(s), shall be arbitrated under this Code, at the instance of:

(1) a member agalnst another member;

(2) a member against a person assoclated with a member or a person associated with a member
against a member; and,

{3) a person associated with a member against a persan associated with a member.

The verslon of the Code In effect during the alleged acts of discrimination was the February 1992
version of the Code. On October 1, 1993, the NASD amended the Code, Each of the Plaintiffs was
terminated and filed discrimination ¢laims with the EEQC prior to Qctober 1, 1993, claiming that they
were terminated because of thelr race, sex, or national origin. However, each of the Plaintiffs’'
complaints were not filed in federal court until after October 1, 1993, On November 24, 1993,
Prudential filed motions to compel arbitration and to dismiss Plaintiffs' complaints in each of these

actiong, TN3 Initially, the district courts denied all three motions. However, upon a motion for
rehearing and submission to the court of the October 1, 1993 Code amendments, the district court
granted Prudential's motion In Hourigan and Armijo, In Fuentes, the district court denied Prudential's
motion for rehearing based on the amended Code. Each of the {osing parties appealed.

EN3, Prudential cited only “9 U.S.C, § 1 et s2q.” In Its motions to compel arbitration and
dismiss, Armijo App. at 8; Hourigan App. at 15, Presumably, Prudential's motions were
based on 9 U.5.C. § 4, which allows a district court to order the parties to proceed to
arbitratlon under a written agreement to arbltrate the dispute in question, However,
Prudential did not make any request for a stay of the proceedings pending arbitration, as
allowed under 9 U.5.C, § 3. It is unclear whether Prudential preferred to request
dismissal rather than a stay pending arbitration or was simply unaware of the stay
provisions of section 3,

II. DISCUSSION

Standard of Review

&

1] We review a district court's grant or denial of a motion to compel arbitration de novao,

applying the same legal standard employed by the district court. MidAmerica Federal Sav, and Loan
Ass'n v, Shearson/American Express, Inc., 886 F.2d 1249, 1259_(10th Cir.1989); Kidd v. Equitable
Life Assurgnce, 32 F.3d 516, 518 (11th_Gir.1994); Sunkist Soft Drinks, Inc. v. Sunkist Growers, 10
F.3d 753,756 (11th Cir.1993), cert. denjed, 513 1.5, 869, 115 $.Ct. 190, 130 L.Ed,2d 123 (1994);

Industries, Inc. v, Lacal 825, Int'l Unjion of Operating Engineers, 982 F.2d 884, 887 (3d




Case 2:07-cv-01620-RSM  Document 1-4  Filed 10/09/2007 Page 10 of 109

A. Jurisdiction Over Armijo and Hourigan Appeals of District Court Decisions to Compel
Arbitration

(2] — As a preliminary issue, with respect only to Armijo and Hourigan, f% prudential argues that
we do not have jurisdiction over Plaintiffs' appeals from the district court declslons to compel
arbltration, See 9 U.5.C. § 16(b)(2). In Adair Bus Sales, Inc. v. Blue Bird Corp., 25 F.3d 953 (10th
Cir.1994), we held that interlocutory appellate review of & district court’s grant of a motion to compel
arbitration was inapproprlate when the district* 297 court also should have granted the motion to
stay proceedings pending arbitration. Id. at 955, Had the motion to stay been properly granted, the
order granting arbitration would then not have been a final order, Id. Hence, we declined to consider
the arbltrabillty issue on its merits. Id. Prudential argues that our holding in Adair precludes our
exercise of jurisdiction In this case, However, the difference is that Adair ultimately dealt with a non-
final order compelling arbltration whereas here we have a final order compelling arbitration. 9 U.5.C.
§ 16(a)(3) expressly provides for the appealability of a final order with respect to arbitration.

FN4. Qur jurisdiction over Prudential's appeal results from the district court's July 22,
1994, denial of Prudential's motion for a rehearing of its original motlon to compel
arbitration. Pursuant to Fed.R.App.Proc. 4(a)(5), Prudential filed a timely Motion for
Extension of Time for Filing Notice of Appeal on Sept, 20, 1994, which the district court
approved on Nov. 2, 1994, Prudential then timely filed its Notice of Appeal on Nov. 10,
1994.

In Adair, the plaintiff brought a breach of contract claim, along with a claim for declaratory judgment
that an arbitration clause in the parties' agreement did not compel arbitration of the particular
contract dispute at izsue. 25 F.3d at 954, Defendant argued that the agreement provided for
mandatory arbitration and moved for a stay pending arbitration. Id. The district court found that the
contract dispute was within the scope of the arbitration agreement and ordered the parties to proceed
to arbitration. Id. However, instead of granting the motion for a stay pending arbitration, the district
court dismissed the complaint, and plaintiff appealed. Id. at 955,

The Federal Arbltration Act provides that tha district court “shall on application of one of the parties
stay the trial of the actfon until such arbitration has been had in accordance with the terms of the
agreement,” 9 U.S.C. § 3 (emphasis added). Because the defendant in Adair had requested a stay, it
was error for the district court not to have stayed the action pending arbitration. 25 F.3d at 955. We,
therefore, vacated the district court's order of dismissal. Id. When we vacated the district court's
dismissal and remanded the case to the distrlct court to enter a stay, the district court's dispasition
was no longer final, and thus we declined to consider the arbitrability of the claim. See 9.U.5.C. § 16

(b)(1) and (2).

However, in the case before us, we are not faced with a district court's erroneous fallure to enter a
requested stay. Prudential moved the district court to¢ compel arbitration, but, Instead of requesting a
stay pending such arbitration, Prudential requested only that the district court dismiss Plaintiffs'
complaints with prejudice. Hourigan App. at 15; Armijo App. at 8. We find no evidence in the record
of any request for a stay. We therefore cannot find error here in fatfing to grant a stay. Thus, in this
case, the district court’'s order granting Prudential's motion to compel arbitration and to dismiss
Plaintiffs’ claims was clearly a final order, permitting us to exercise jurisdiction over this case
pursuant to 28 U.5.C, § 129). See Farrand v. Lutheran Brotherfinod, 993 F.2d 1253, 1254 {7th
Cir,1993) (in a similar action, holding that 9 U.5.C. § 16(h) does not preclude plaintiffs’ appeal of an
order compelling arbitration and dismissing plaintiffs' claims because such an order conclusively
disposes of all issues in the case),

B. Whether the Partias Agreed to Arbitrate These Claims
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g,08,8, 08 8

w.' 44
[3]1 [41 = 15] The Supreme Court has held that an employee can be
required to arbitrate faderal claims for employment discrimination if he or she has contracted to do
50. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 35..111 S.Ct. 1647, 1651, 114 L. Ed.2d 26
(1991) (holding that plaintiff's ADEA claim was subject to arbitration). “[Q]Juestions of arbitrabllity
must be addressed with a healthy regard for the federal policy favoring arbitration,” and thus, “any
doubts concerning the scope of arbitrable issues should be rasolved in favor of arbitration.” Mitsubishi
Motors Corp. v. Soler Chrysier-Plymouth, Inc., 473 U.S. 614, 626, 105 S,Ct, 3346, 3353, 87 L.Ed.2d
444 (1985)}. This presumption in favor of arbitrability also applies “where a party bound by an
arbitration agreement rajses claims founded on statutory rights.” Id.; see also Mefz v. Merrill Lynch,
clalms). Although the parties' intent controls regarding whether they agreed to arbitrate a particuiar
dispute, determining their Intent is 2 question of law for the court to decide. See Mitsubishi Motors,
473 U.5. at 626, 105 5.Ct, at 3353-54. Here, we decide *798 that Plaintiffs have falled to rebut the
presumption of arbitrability,

1. Arbitration of Employment Disputes Under the Fehruary 1992 Version of the NASD Code

As of October 1, 1993, NASD amended its Code to make it clear that its arbitration provisions covared

at least certain employment disputes.F¥2 Unfortunately, the February 1992 Code is less than clear
regarding its applicablilty to employment disputes.

new material shown in underlining:

" Sectiop 1. This Code of Arbitration Procedure is prescribed and adopted ... for the
arhitration of any dispute, claim, or controversy arising out of or In connection with the
buginess of any member of the Association, or arising out of the employment or
termination of employment of associated person(s) with any member, with the exception
of disputes Involving the insurance business of any member which is also an insurance
company:

{1} between or ameng members;

(2) between or among members and assoclated persons;

Section 8(a). Any dispute, claim or controversy eligible for submission under Part I of this
Code between or amang members and/or associated persons, and/or certaln others,
arising in connection with the business of such member({s) or in connection with the
activities of such assoclated person(s), or arising out of the employment or termination of
employment of such associated person(s) by and with such member, shall be arbitrated
under this Code....”

NASD Code 8§ 1, 8. We nead not declde whether the October 1, 1993 version of the
Code should apply to these claims which arose before that date but which were not filed
in federal court untll after that date because of our conclusion that even the February
1992 Code requires arbitration of these Plaintiffs’ claims.

Notwithstanding the ambiguity of the February 1992 version of the Code {or perhaps mora correctly,
because of such ._ambiguity), we conclude that the most appropriate construction of the February 1992
Code is to apply its arbitration provisions to employment disputes involving these Plaintiffs,
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it

[81 " First, we must interpret arbltration clauses liberally, and all doubts must be resolved In favor
of arbitration. As discussed supra, “The Arbitration Act establishes that, as a matter of federal law,
any douhts concerning the scope of arbitrable issues should be resolved in favor of arbitration....”
Moses M. Cone Hosp. v. Mercury Constr. Corp.. 460 U.S. 1, 24-25, 103 5.Ct. 927, 94]1, 74 L.Ed.2d
765 (1983). Here, considerable doubt exists regarding the meaning of the arbitration clauses in
question. Other courts that have sought to Interpret these provisions have recognized the amblguity
and unclarity presented although they have resolved the amblgulties In different ways. Compare Kidd
v. Equitable Life Assurance Society of the Unpited States, 32 F.3d 516 (11th Cir.1934) (Code applies to
employment disputes) with Farrand v. Lutheran Brotherhood, 993 F.2d 1253 (7th Cir.1993) (Code

does not apply to employment disputes). However, to acknowledge the ambiguity is to resolve the
issue, bacause all ambiguities must be rasolved in favor of arbitrability.

a1 - Second, the only way that Section 8 of the Code can be réconciled with Section 1 is to
interpret Section_1 to include the arbitration of employment disputes. Section 1 deflnes the general
universe of issues that may be arbitrated, and Section 8 describes a subset of that unilverse of
disputes that must be arbitrated under the Code. Armong the issues which Section 8 requires to be
arbltrated are the following:

Any dispute ... ellgible for submission under Part I of this Code [including Section 1] betweaen or
armong members and/or associated persons ... arising in connaction with .. the activities of such
associated person(s) sha/f be arbitrated under this Code.

NASD Cede & 8 (emphasis added).

The mandate of Section 8(a) that disputes between associated persons and member companies must
be arbitrated requires us to construe the phrase “others” in Section 1(2) to include “associated

persons.” FN® It appears *799 that Plaintiffs are associated persons because that term is defined to
include “any natural person engaged in the ... securities business who is directly or indirectly ...
controlled by [a]l member.” NASD By-Laws, Art. I, 1 1101[m]. It appears that each Plaintiif did

engage in the securities business under the control of Prudential.™N? Because we are required to give
significance to all provisions n & contract, whenever paossible, and to interpret one provislon so as to
avold negating another, we must give Sectlon_1 an interpretation at least as broad ag that clearly
called for in Sectlon 8. See Mastrobuong v. Shearsan, Lehman Hutton, Inc., 514 U.S. 52, ----, 115
S.Ct 1212, 1219, 131 L.Ed.2d 76 (1995},

FN6. Section 1 provides for arbitration of disputes among various categories of persons,
The relevant category for our purposes is that group discussed in subpart (2) of Sectipn
1, “[disputes] between or among members and public customers, or others.” See NASD
believe that the enumerated subparts (1), (2).and (2) of Section 1 apply to the entire
Sectlon, not merely to the insurance exception contalned in that Section.

EN7. Plzintiffs each concede in affidavits that they sold mutual funds, although they
argue that they did so only while working for Pruco Securities Cotp. See Haurigan App, at
54; Armijo App. at 46; Fuentes App, at 39. Althouah Pruco was listed as the “firm” on
item 4 of Plaintiffs' Form U-4, Prudential was listed on item 9 as a flrm with which
Plaintiffs intended to maintain registration. Paragraph 8 on page 4 of the -4 forms
provides that the applicant “understand[s] and certiffies] that the representations herein
apply to all employers with whom I seek registration as shown In Items 4 and 9 of this
form.” Armijo’s and Fuentes's Form U-4 also represented that Prudential and Pruco were
“under common ownership or cantrol.” Furthermore, Pruco {s @ wholly owned subsidiary
of Prudential and has no sales force or employees other than the agents and/or
employees of Prudential, Hourigan App. at 61; Armijo App. at 50; Fuentes App. at 21-22.
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[101 Third, wa note that most of the other courts that have addressed the arbitrability of
emplayment disputes under the November 1992 NASD Code have concluded that such disputes are
arbltrable. Althaugh we do not atways agree with the reasoning advanced in each of those cases, they
reflect a faithfulness to the same general mandate that is driving our decision In this case-the
requirement to construe arbitration clauses broadly where possible. See Kidd, 32 F.3d 516; Jahnsan
v. Piper Jaffray, Inc,, 530 N.W.2d 790, 796-97 (Minn,1995); Ffoley v. Preshylerian Ministe £

No, 90-1053, 1992 WL 6326 9 (E.D.Pa. March 19, 1992); Gardner v. Benefits Commumcaygas (:;er .,
No, 91-0536 1GP, 1991 WL 294564 (D.D.C. Dec. 31, 1991); Trumbetta v, Metropolitan Life Ins. Co.,
No, 94-3275,.1994 WL 481152 (E.D.Pa. Sept. 1, 1994); Prudential Ins. Co. v. Shammas, 865 F.Supp..
429, 432 (W.D.Mich.1993). See also Assoc. of Investment Brokers v. Securitles and Exchange
Comm’'n, 676 F.2d 857, 861 (D.C.Cir.1982) (dicta by Judge Ginsburg that “NASD rules mandate
arbitration of employer-employee disputes”). But see Farrand, 993 F.2d at 1254-55 (7th Cir.1993)
{declining to require arbitration of employment dispute between a member of NASD and one of its
registered representatives).

Fourth, gach of the parties signed a Form U-4 which provides:

I agree to arbitrate any dispute, clalm or controversy that may arise between me and my firm ... that
is required to be arbitrated under the rules, constitutions, or by-laws of [NASD].

That language clearly indicates that the parties believed, and intended, that at least certain disputes
between Prudantial and these Plaintiffs would be arbitrated. Unless the word “others” in Section_1(2)
of the NASD Code is broadly interpreted to include these Plaintiffs, thelr explicit agreements in Form
U-4 would be a nullity. Furthermore, the language in the parties' Form U-4 agrees that they will
submit to arbitration any disputes “required” to be arbitrated under the NASD Code, and the disputes
“required” to be arbitrated In Section 8(a) include disputes between a member firm, ke Prudential,

and associated persons, Wike Plaintiffs.M8 Section 8(a) broadiy calls for arbitration of disputes “Int
connection with activities of such associated person(s).”

ENS8, Flaintiffs do not assert on appeal that they are not associated persons of Prudential.

Finally, the NASD has indicated as early as 1987 that the Code applles to disputes between employers
and sales representatives. 52 Fed.Req. 9232 (1987). The associatlon stated that the purpose of the
1993 amendment was simply to “clear up any ambiguity” and “to assure” that employment disputes
are arbltrable under Section 8. *800 58 Fed.Reg. at 39071; see also 58 Fed.Req. 45932 (1993}).

2. The Insurance Business Exception.

[y We similarly reject Plaintiffs’ claim that these controversies are excluded from the matters
eligible for submission in Sectign 1 of the NASD Code because they are “disputes involving the

insurance business of any member which is also an insurance company.” tN2

FN9. The text of Section 1, quoted earlier in this opinion, excludes from the scope of
arbitration “disputes involving the insurance business of any member which Is also an
insurance company.”

Although Prudential 15 an insurance company, there is nothing unique about these discrimination
claims by Plaintiffs that involve the “insurance business” of Prudential. Plaintiffs are simply alleging
that they were wrongfully discriminated against as employees in violation of Title VII of the Civil
Rights Act of 1964 (and in some instances claims are also made pursuant to 42 U.5.C. § 1981 and
pendant state claims). Ilegat employment discrimination, If it exists, involves an employer's statutory
obligations as an employer rather than as an insurer. Admittedly, Prudential's explanation for its
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actions against these Plaintiffs is that, in part, they replaced one Prudential policy with another or
knowingly sold a policy based on a false applicatlon form. However, the dispute as framed by the
Plaintiffs is predicated on the civil rights laws, not the insurance laws, and they are predicated on
Prudential's role as an employer rather than as an insurer.

If Section_ 1 of the NASD Code were canstrued to exclude from arbitration any employment dispute
that arises within the context of insurance employment, it would render the arbitration language In
these Plaintiffs' Forms U-4 lllugsory, ©nce again, our ohligation is to recanclle and to give meaning to
all provisions of the parties' contracts, Our obligation to construe arbitration clauses broadly compels
us to construe this exception to the arbitration clause narrowly. Thus, we conclude that the insurance
exception to arbitrability does not include an excaptlon for ordinary employment disputes merely
because the defendant employer is an insurance company.

Our narrow construction of the insurance exception to arbitrability under Section 1 of the NASD Code
is consistent with the other cases that have considered this issue. In Trumbetta v. Mefropolitan Life
Ins, Co., No, 94-3275,.1994 WL, 481152 (E.D.Pa. Sept. 1, 1994), the district court held that the
dispute did not fall under the Insurance business exception because, *[a]lthough the plaintiff [a
former insurance sales agent] [had] made some general allegations concerning the defendants'
businegs practices, I find that the actual basis for each of his claims is the conduct of his supervisors

432 (W.D.Mich,1993), the district court found that a former insurance sales agent's employment

diserimination claims did not fall under the insurance business exception because the suit concerned |
the conduct of other employees toward the plaintiff-and “had nothing specificatly to do with the

insurance aspect of Prudential's business.” See afso Foley v. Presbyterian Ministers' Fund, No, 90-

1053, 1992 WL 63269 (E.D.Pa. March 19, 1992) (holding that the language of the insurance business

exception was not broad enough to cover personnet practices of insurance companies); Waojclk v.

Aetna Life Ins. and Annuity Co., 901 F.Supp, 1282, 1286-87 (N.D.IH.1995) (requiring that the plaintiff

allege unlawful insurance practices, not merely wrongful employment conduct directed at plaintiff, to

invoke exception}.

CONCLUSION

For the reasons stated above, we REVERSE the district court’'s decision t¢ deny arbitration in Fuentes
and we REMAND for further proceedings consistent with this oplnion. We AFFIRM the district court's
decision {o compel arbitration In Hourigan and Armifa.

JENKINS, Senior District Judge, concurring in the judgment,

I concur In the judgment. I write separately because I helieve the case law Interpreting the federal
Arbitration Act, title 9 of *801 the U.5.Code, has gotten far afield from Congress's original intent in
enacting the statute.

The Arbltration Act was enacted “to reverse the longstanding judicial hostility to arbitration
agreements that had existed at English common law and had bean adopted by American courts, and
to place arbitration agreements upon the same footing as other contracts.” Gilmer v.
Interstate/Johnsan Lane Corp., 500 .5, 20, 24, 111 5.Ct. 1647, 1651, 114 }.Ed.2d 26 (1931). The
“presumption of arbitrability” the court applies elevates arbitration agreements to a preferred position
over other contracts.

The issue in this case, as In any case of contract interpretation, is the parties' Intent. See Mitsublsi

444 (1985) {with agreements to arbitrate, “as with any other contract, the paities' intentlons
control™). Ordinarily, the court determines that issue as a matter of law, from the terms of the
contract itself, See, e.g., florom v. Elligtt Mfg., 867 F.2d 570, 575 (10th Cir.1989). But where the
terms of the contract are ambiguous (and I agree that the contracts at issue here are hopelessly
ambiguous), the issue then becornes a factual question, to be decided from external evidence of the
parties' intant, unless only one conclusion can be drawn from the undisputed evidence. See, e.g.,
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Amoco Rocmount Co. v. Anschutz Corp., 7 F.3d 909, 917 {10th Cir.1993), cert. denied, 510 U.5.
1112, 114 5.Ct. 1057, 127 | [Ed.2d 377 (1994); Lumpkin v. Enviredyne Indus., Inc., 933 F, 2d 449,
456 (7th Gir.), cert. denied, 502 U.S. 939, 112 $.Ct. 373, 116 1,Ed.2d 324 (1991); LaSaﬂgﬂgt'! Bank
v. General Milfs Restaurant Groyp, 854 F.2d 1050, 1052 (7th Cir.1988); Tetan Exploration Drilling,
Inc, v. Bokum Resources Corp., 818 F.2d 1521, 1526 (10th Clr,1987); Southern Natural Gas Cg. v.
Pursue Fpergy, 781 F.2d 1079, 1081 (5th Cir.1986); Gardner-Zemke Co. v. State, 1Q9.N.M. 729, 790

P.2d 1010, 1014 (1990); Shaeffer v. Kefton, 95 N.M. 182, 619 P.2d 1226, 1229-30 (1980).

it seems to me that the rule that doubts about the scope of arbitrable issues should be resolved in
favor of arbitration, like other rules of construction, should be applied only as a last resort, after the
court or trler of fact has considered extrinsic evidence of the parties' intent and found it inconclusive.
Cf. Gardner-Zemke, 790 P.2d at 1014 (the rule construing ambiguities against the drafter applies
“only If the court is otherwise unable to ascertain the parties' intent”); Wilburn v. Interstate Efec., 748
P.2d 582, 585-86 (Utah Ct.App.1988) (the doctrine of construing ambiguities against the drafter acts
*ag a kind of tie-breaker, used as & last resort by the fact-finder after the receipt and cansideration of
all pertinent extrinsic evidence has left unresolved what the parties actually Intended”), cert.
dismissed, 774 P.2d 1149 (Utah 1989). Here, the court applies “the presumption of arbitrability” to
resolve the ambiguity and determine the partles’ Intent as a matter of law. Under the majority's
reasoning, which, I believe, is consistent with controlling Supreme Court precedent, as long as a
colorable argument can be made that a contract requires arbitration, the court is required to bypass
the usual methods of contract interpretation and compel arbitration regardiess of the parties' actual
intent.

Although I balieve the issue should ordinarily be resolved as a quastion of fact (applying the
presumption only as a last resort), because the appellants here have not argued that the parties'
intent was a disputed issue of materlal fact, precluding summary judgment, I believe the court has
properly disposed of the Jssue as a matter of law In these cases. Therefore, I concur in the judgment.

Nevertheless, I am troubled by the direction the case law under the Arbitration Act has taken. What I
believe was originally intended only to put arbitration agreements on the same footlng as other
contracts is now seen as a strong federal policy favoring arbitration agreaments.

I believe part of the reason for the historical hostility towards arbitration agreements was the
conventlonal wisdom that the litigation process was superior to alternative forms of dispute
resolution, such as arbitration. The pendulum has now swung to the other extrems. Implicit in the
Supreme Court's current position that “any doubts concerning the scope of arbltrable issues,”
including doubts about “the construction of *802 the contract language itself,” be resclved “in favor
of arbitration,” Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25, 103.5,0¢,
927,941, 74 L.Ed.2d 765 (1983}, is a preference for arbitration over litigation as a process for
resolving disputes. Despite recent criticisms of the litigation process and the search for alternative
means of resolving disputes, I believe the current antipathy towards litigation is as short-sighted as
the former antlpathy towards arbitration. Each has its place.

I am particutarly troubled in cases such as this involving arbitration of employmerit disputes. The
Arbitratlon Act expressly says it does not apply “to contracts of employment of seamen, railroad
employees, or any other class of workers engaged in foreign or interstate commerce.” 9 U.5.C. § 1.
Presumably, insurance agents who are also qualified to sell securities are “workers engaged in foreign
or interstate commerce.” In making an exception for employment contracts, Congress recognized that
arbitration provisions in such contracts are not really bargained for at all. Ordinarily, if a person wants
a job, he must agree to the employer's terms, however onerous they may be, See Gimer, 500 1.5, at
39,111 S.Ct. at 1659 (Stevens, J., dissenting) {quoting Hearing on 5.4213 & S.4214 before a
Subcommittee of the Senate Committee on the Judiciary, 67th Cong., 4th Sess., 9 (1923)). The
plaintiffs in these cages, however, have not argued that the exception for employment contracts
contained in gection_1 of the Arbitration Act applies to them, presumably because the Supreme
Court's decision in Gilmer appears to have foreclosed that argument. See 500 U.S. at 25 n. 2, 111
S.Ct, at 1651 n. 2 (section 1's exclusionary clause does not apply to arbitration clauses contained in
securities registration applications, which are contracts between the applicant and a securities
exchange, not between an employee and his employer). I do not believe that an employer, such as
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Prudential, should be able to escape the strictures of the Arbltration Act indirectly, by requiring its
employees to enter into contracts with third parties (such as securities exchanges) to arbitrate
disputes with their employer, when it could not demand such a concession from the empioyee
directly, In the contract of employment.

Nevertheless, [ believe that the case law under the Arbitration Act is how so firmly established that a
return to Condress's original intent will require congressional action. FNL

FN1, Congress Ig not unaware of the problem. Legislation has been introduced in the
103d and 104th Congresses to nvalidate existing agreements between employers and
employees that require the mandatory arbitration of employment discrimination claims.
See 141 Cong.Rec. 52271-72 (daily ed. Feb. 7, 1995} (statement of Senator Felngold).
In introducing the most recent bill, $.366, Senator Feingold, the bill's sponsor, indicated
that the proposed legislation

closes a widening loophole in the enforcement of civil rights laws in our Nation. An entire
industry-Wall Street-and a growing number of companies and firms in many other
industries have been able to circumvent formal legal challenges to their unlawful
employiment practices in court-a right intanded to be protected by the [civil rights]
statutes this bill amends. Employers catt tell current and prospective emplayees, i you
want to work for us, you'll have to check your rights as an American citizen at the door,

L

Id, at 52272 The bill has been referred to committee,

C.A 10 {(N.M.),1995.
Armljo v. Prudential Ins. Co. of America
72 F.3d 793, 69 Fair Empl.Prac.Cas. (BNA) 1544, 67 Empl. Prac. Dec, P 43,870

END OF DOCUMENT
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Motel franchiser brought action against proposed franchisee and affiliated individuals, alleging
defendants failed to pay affiliation fee and breached franchise agreement. Defendants moved to
dismiss in favor of arbitration. The United States District Court for the District of Maryland, Peter .
Circuit Judge, held that: (1) defendants properly Invoked the Faderal Arbitration Act (FAA), as would
permit stay of actlon; (2) exemption to arbitration clause in agreement was Hmited to traditional
collection actions; (3) franchiser's action to enforce affiliation fee provision was a collection action,
and therefore exempt; but (4) franchiser's breach of contract claim was not a collection action, and
thus was subject to arbitration.

Vacated and remanded.

West Headnotes

{1] KeyCite Notes.
722 25T Alternative Dispute Resolution
- 25TII Arbitraticon
= 25TIH(D) Performance, Breach, Enforcement, and Contest
+-25Tk190 Stay of Proceedings Pending Arbitration
£ 25Tk196 k. Particular Cases. Most Cited Cases
(Formerly 33k23.9 Arbitration)

Proposed franchisee and affiliated individuals properly Invoked the Federal Arbitration Act (FAA) in
matel franchiser's action against them, as would permit stay of franchiser's action, where defendants
made clear during proceedings in district court that they were seeking enforcement of arbitration
clause in parties' franchise agrgemant. ¢ U.5.C.A. § 3.

[2] KeyCite Notes .
o 25T Alternative Dispute Resolution
25T Arbitration
t25TII(D) Performance, Breach, Enforcement, and Contest
++25Tk204 Remedies and Proceedings for Enforcement in General
5 25Tk212 k. Judgment or Order. Most Cited Cases
(Formerly 33k23.7 Arbitration)

Dismissal Is a proper remedy when all of the issues presented In a lawsuit are arbitrable. 9 U,5.C.A. §
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(3] KeyCite Notes
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1 70BVIIHK) Scope, Standards, and Extent
2 170BVIII(K)L In General
+-170Bk776 k. Trial De Novo., Most Cited Cases

When appeal involves a matter of contract interpretation, appellate court reviews the decision of the
district court de novo.

[4] KeyCite Notes

L25T Alternative Dispute Resoiution
w02 5T Arbitration
= 25TII{B) Agreements to Arbitrate
g aTk136 Construction
w25 Th137 k. In General, Most Cited Cases
{Formerly 33k7 Arbitration)

25T Alternative Dispute Resolution KeyCite Notes
.. 25TII Arbitration
w25 TII{B) Agreements to Arbitrate
- 25Tk1 36 Construction
++25Tk139 k. Construction in Favor of Arbitration. Mest Chted Cases
{Formerly 33k7 Arbitration)

Agreements to arbitrate are construed according to the ordinary rules of contract interpretation, as
augmentad by a federal palicy requiring that all ambiguities be resalved In favor of arbitration,

)

L 25T Alternative Dispute Resolution
25711 Arbitration
w:20TI(B) Agreements to Arbitrate
w«25Tk150 Operation and Effect
o 25Tk152 k, As Qusting Jurisdiction of or Precluding Rasort to Courts. Most Cited Cases
{Formerly 23k8 Arbitration)

(5] KeyCite Notes

Scope of exernption to arbitration clause in franchise agreement for “actions for coliection” was
limited to traditional collection actions, and thus franchiser was permitted to bring action against
franchisee and affiliated individuais only to enforce specific paymant obligation fixed by parties'
agreement and not contingant on additional events, rather than any claim seeking monetary

damages.
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w85 Contracts
59511 Construction and Operation
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o

++90k155 k, Canstruction Against Party Using Words, Most Cited Cases

Any doubts in the interpretation of a contract must be resolved against the drafter.

&

[7]1 KeyCite Notes

=257 Alternative Dispute Resolution
=2 5TIT Arbitration
w-25TII(B) Agreements to Arbitrate
- 25Tk142 Disputes and Matters Arbitrable Under Agreement
- 25Tk143 k. In General, Most Cited Cases
(Farmerly 33k7.5 Arbltration)

Motel franchiser's action to enforce affiliatlon fee provision in franchise agresment was a callaction
action, and as such was not subject to arbitration clause in agreement pursuant to exception for
collection actions, where agreament batween franchiser and franchiseas expressly required
franchisees to pay affiliation fee, fee was not a remedy for elther party's deviation from contract, but
a part of contract itself, and amount of fee was a sum certaln under agreement,

[8] KeyClte Notes

25T Alternative Dispute Resolution
47257111 Arbitration
2O TII{B) Agreements to Arbitrate

1:-25Tk143 k, In General. Most Cited Cases
{Formerly 33k7.5 Arbitration)

Motel franchiser's breach of contract claim was not a collection action within provision in franchise
agreement exempting collection actions from general arbitration requirements, and thus franchiser's
clalm against franchisees was subject to arbitration, where franchisees' alleged obligation Lo pay
liquidated damages did not arise from formation of contract itself, but rather from an alieged breach
of contract,

*709 ARGUED: Dnkar Nath Sharma, Sharma & Bhandart, Silver Spring, MD, for Defendants-
Appellants. Kerry Shanahan McGeever, Silver Spring, MD, for Plaintff-Appellee.
Bafore WILKINSON, Chief Judge, and WILKINS and LUTTIG, Circuit Judges.

Vacated and remanded by published opinion. Judge WILKINS wrote the opinion, in which Chief Judge
WILKINSGN and Judge LUTTIG joined.

OPINION

WILKINS, Circuit Judge:
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SR Tropicana Resort, Incorporated and two affillated individuais (collectively, "BSR”") appeal the denial
of their motion to dismiss a lawsuit against them in favor of arbitration. Because the relevant
contractual language requires arhitratlon of one of the twa claims against BSR, we vacate the declsion
of the district court and remand for further proceedings.

L.

This case arises from a franchise agreement (“the Agreement”) between BSR and Appellee Choice
Hotels International, Incorporated (Choice), Under the Agreement, BSR agreed to open a motel in
Davenport, Florida, and Choice authorized BSR to use the “Quality Inn” brand name. Three terms of
the Agreement are ralevant here. First, BSR was required to pay Choice a non-refundable $25,000
~affiliation fae” upon signing the Agreement. J.A. 10. Second, in the event of termination, the
Agreement allowed Choice to recover llquidated damages. Third, the Agreement contalned the
following arbitration provision:

Except for claims for indemnification, actions for collection of moneys owed [to Choice] under this
Agreement, or actions seeking to enjoin [BSR] from using [Cholce's trademarks] in violation of this
Agreement, any controversy or claim relating to this Agreement, or the hreach of this Agreement,
inctuding any claim that this Agreement or any part of this Agreernent is invalid, illegal, or otherwise
voidable or void, will be sent to final and binding arbitration....

Id. at 20 (emphasis added).

After less than two years, and before BSR opened its hotel, Choice sued BSR, alteging that (1) BSR
failed to pay the affiliation feg and (2) BSR breached the Agreement, prompting Choice to terminate it
and causing damages to Cholce of $586,600. BSR moved to dismiss, asserting, inter alia, that the
Agreement required arbitration of Choice's claims. The district court denied the motion; as is relevant
harg, the court ruted that Choice's claims were not arbitrable because they fell within the exception
for “actions for collection of rnoneys owed,” After the district court denied reconsideration, BSR took
thig interlocutory appeal. See 9 U.5.C.A. & 16(a) (West 1999) (authorizing interlocutory appeals from
certain orders favoring litigation over arbitration).

I

[1] Before addressing BSR's appellate claim, we must consider Cheolce's cantantion that BSR
never properly Invoked the Federal Arbitration Act {FAA). We hold that this contention is meritiess,

121 E’Q As is relevant here, the FAA reguires a district court, upon motion by any party, to stay
judicial proceedings involving issuas covered by written arbitration agreements, See 9 U.5.C.A. § 3
{West 1999). According to Choice, BSR's motion to dismiss was not a proper § 3 motion bacause the
sole remedy avallable under § 3 is a stay. Notwithstanding the terms of § 3, however, dismissal Is a
proper remedy when all of the issues presented In a *710 lawsuit are arbitrable. See Alford v._Dean
Witter Reynolds, Jnc., 975 F.2d 1161, 1]64 (5th Cir.1992). Morgover, a hypertechnical reading of
BSR's pleadings would be Inconsistent with the “iberal federal policy favoring arbitration
agreements.” Moses H._Cone Mem. Hosp. v, Mercury Const, Corp., 460 U.5, 1, 24, 103 5 .Ct. 927, 74
L.Ed.2d 765 (1983). BSR made clear during proceedings in the district court that it was “seeking
enforcemeant of the arbitration clause of the Agreement.” 1.A. 141, This is sufficient to invoke the full
spectrum of remedies under the FAA, including a stay under § 3.

1I1.
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2] 41 We now turn to BSR's assertion that the Agreement requires arbitration of both of
Choice's claims. Because this appeal involves a matter of contract interpretation, we review the
decision of the district court de novo. See United States v. Bankers Ins. Co., 245 F.3d 315, 319 (4th
Cir.2001). Agreements to arbitrate are construed according to the ordinary rules of contract
Interpretation, as augmented by a federal policy requiring that all ambiguities be resolved in favor of
arbitration. See first Options of Chicaga, Inc. v. Kaplan, 514 0.8, 938, 944-45, 115 §,Ct, 1920, 131

L.Ed.2d 985 (1993).

(21 4 The Agreement provides for arbitration of “any controversy or claim relating to this
Agreement, or the breach of this Agreament,” subject to three exceptions. J.A. 20. This appeal
requires us to interpret one of these axceptions, which embraces “actions for collection of moneys
owed [to Choice] under this Agreement” (“the collection exemption”). Id.

The crucial terms within this phrase are “collection” and “owed.” “To collect a debt or claim is to
obtaln payment or liquidation of it, either by personal sollcitation or legal proceedings.” Black's Law
Dictionary 263 {6th ed,1990) (emphasis added). To "owe” means “[t]o be bound te do or omit
something, especially to pay a debt.” Id. at 1105, Both of these definittons point us to the word
“debt,” which denotes a “sum of money due by certain and express agreement” or a “fixed and
certain obligation to pay money or some other valuabie thing or things.” Id. at 403. In light of these
definltions, we hold that the collection exemption applies to actions by Choice to enforce specific
payment obligations that are “fixed” by the Agreement and not contingant on additlonal events. This
interpretation of the phrase “actions for collection” accords with the ordinary understanding of the
phrase "collection actlon.” See, e.q., Youna v. Commissioner, 240 F.3d 369, 372 (4th Cir,2001)
(referring to “collection action” against defaulting debtor}; cf. Laborers Health & Welfare Trust Fund v.
Advanced Lightweight Concrete Co., 484 4.5, 539, 548-51, 108 S.Ct. 8§30, 98 L.Ed,2d 936 (1988)
{holding, In the context of the Employee Retirement Income Security Act, that a procedure known as
a "collection action” may be used to enforce payment of promised contributions to retirement plans
but not to determine whether additional contributions are mandatad by law).

The partles offer two alternative readings of the collection exemption. BSR conternds that the
exemption is limited to the enforcement of judgments. For its part, Choice asserts that the phrase
emnbraces all actions seeking monetary damages. We find neither of these interpretations persuasive.

Under BSR's Interpretation, most disputes between Choice and BSR would procead to arbitration first,
and then Cholce could resort to judicial proceedings to recover damages awarded by the arbitrator.
This interpretation is inconsistent with the contractual language referring to “moneys *711 owed ...
under this Agreement,” 1.A. 20 (emphasis added), which describes debts arising from the Agreement
rather than debts imposed by judiclal or arbitral judgrment., Moreover, under BSR's interpretation, the
collection exemption applles only after claims have already been arbitrated; this is not a plausible
reading of a phrase deslgned to exclude certain claims from arbitration.

Choice, by contrast, favors an extremely broad reading of the collection exemption. According to
Choice, the exemption excludes from arbitration all claims (by Choice) seeking monetary damages,
Given the opportunity at oral argument to identify claims that would be arbitrable, counsel for Choice
was able to offer only two examples-demands for specific performance and actions for replevin.
Choice's Interpretation is intuitively unsatisfying, however, because most breach of contract claims
seek monetary rellef; consequently, most breach of contract claims by Choice would be axempt from
arbitration, notwithstanding that the arbltration clause expressly embraces “any controversy or cfaim
relating to ... the breach of this Agreement.” Id, Qur discomfort with Cholce's interpretation is
heightened by the fact that a separate exemption within the arbitration clause excludes certain
equitable actions brought by Choice to arrest “violation[s] of this Agreement.” Id. Thus, the
Interpretation urged by Choice effectively transforms the arbitration provision into a unllataral




Case 2:07-cv-01620-RSM Document 1-4  Filed 10/09/2007 Page 23 of 109

" commitment by BSR to arbitrate its cialms, while clalms by Choice are subject to judlcial
determination. We are reluctant to give the arbitration provision this effect, as the structure of the
provision does not imply such an imbalance in its application.

[6] . At best, Cholce's construction offers a minimally plausible alternative to the interpretation we
set forth above and thereby renders the collection exemption ambiguous. To resolve this ambiguity,
we resoct to three interpretive guides, First, as noted ahove, federal policy requires that ambiguities
in arbitration clauses be resolved in favor of arbitration. S5ee Am. Recavery Corp. v. Computerized
Thermal Imaging,. Inc.,. 96.F.3d 88, 92 (4th Cir.1996) (“[W]e may not deny a party’s request to
arbltrate an issue unless It may be sald with positive assurance that the arbitration clause 15 not
susceptible of an interpretation that covers the asserted dispute.” (Internal quotation marks
omitted)); see also Armijo v. Prudential Ins. Co., 72 F.3d 793, 800 (10th Clr.1995) (noting that palicy
favoring broad construction of arbitration clauses compels narrow construction of exceptions to
arhitration clauses). Second, when faced with a general rule and enumerated exceptions, we interpret
the exceptions narrowly, lest they overwhelm the rule, See Commissioner v. Clark, 489 U 5. 726,
739, 109 S.Ct. 1455, 103 L.Ed.2d 753 (1989). Third, any doubts in the interpretation of a contract
must be resolved against the drafter-in this case, Choice. See Bankers Ins., 245 F.3d at 321 n. 7.
These principles uniformly support a narrow reading of the collection exemption and a
correspondingly expansive construction of the general arbitration requirement. Accordingly, we reject
Choice's interpretation of the collection exemption and adhere to the conclusion that only traditional
collection actions are excluded from the arbitration requirement.

B.

Having determined the scope of the collection exemption, we must now consider the extéent to which
it applies to Choice's claims. We hold that Cholce's effort to recover the affiliation fee 1s a collection
action subject to the collection exemption; the breach of contract clalm, however, falls outside the
exemption.

*712 [7] The Agreement between Choice and BSR expressly requires BSR to pay the affiliation
fee. The fee is part of the contract itself, not a remedy for either party's deviation from the contract.
Moreover, the amount of the fee ($25,000) is a sum certain under the Agreement. Thus, Choice's
effort to enforce this contractual provision provides a classic example of a collection action. See
Briargate Condo. Ass'n v. Carpenter, 976 F.2d 868, 869 {4th Cir.1992) (characterizing suit to compel
payment of condominium fees as “collection action”). Accordingly, under the collection exemption,
this claim is nok subject to arbitration. Furthermaore, because this claim is not arbitrable, BSR was not
entitled to dismissal of Cholee's cornplaint in its entirety.

G

[8] We nevertheless vacate the order of the distrlct court because Choice's breach of contract
claim is not within the collection exemption and therefore is subject to arbitration. The Agreement
provides for liquidated damages In the event of termination, and Cholce specifically invoked this
provision in its complaint; thus, the amount of Choice's damage requast is, like the affiliation fee,
contractually determined. BSR's obligation to pay this amount, however, does not arise from the
formation of the contract, but rather from an alleged breach of contract. Because this is not a debt
subject to collection, the collection exemption does nat apply. By contrast, the general terms of the
arbitration clause specifically embrace clairns arising from “the breach of this Agreement.” J.A. 20,
BSR is therefore entitled to arbitration of this i1ssue and to a stay of proceedings while the arbitration
takes place.
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In sum, Choice's complaint is not subject to dismissal, because it contains at least one non-arbitrable
claim. However, Cholce's breach of contract claim is arbitrable under the Agreement. We tharefore
vacate the decision of the district court and remand with instructions Lo stay proceedings on this claim
pending arbitration. The court may, in its discretlon, stay proceedings on the affiliation fee clalm as
well. See Am. Recovery Corp., 96 F.3d at 97,

VACATED AND REMANDED.

C.A.4 (Md.},2001.
Choice Hotels Intern., Inc. v, BSR Tropicana Resort, Inc.
252 F.3d 707
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| L Assignment of New Judge Pending
e Noted for Hearing: October 4, 2007
2 e s g LT Without Oral Argument
3 TR O T RECEIVED
4 SEP 2 2007
5 KIRKPATRICK g Lo
KHART
6 PRESTON GATES £1.(1g (1 p
7 SUPLRIOR COURT QF WASHINGTON IN AND FOR KING COUNTY

8 CITY OF SEATTLE, a first-class charter city,

)

)
9 Plaintiff, )  No.(07-2-30997-7 SEA

)
10 V. }  [PROPOSED] ORDER GRANTING THE

)  PROVESSIONAL BASKETBALI,

11 THE PROFESSIONAIL. BASKETBALL } CI.UBS MOTION TO STAY
CLUB, LLC, an Oklahoma limited liability )
)
)
)

12 company,

13 Defendant.

14 THIS MATTER came before the Court on defendant The Professional Basketball
15 Club’s Motion to Stay. Proper notice of said motion having becn given to all counsel of

16 record, the Court having considered the pleadings offered in support of and in opposition to

17 the motion, and being fully advised, it is hereby

18 ORDERED that defendant’s Motion to Stay is hereby GRANTLD.,
19 DATED this _ day of October, 2007.
20
21 - - JUDGE )
7 Presented by:
BYRNES & KELLER 11»
23

i e 27K T

Bradlcy 5. Keller, WABA 410665
25 Paul R. Taylor, WSHA #14851

~ 9. || Attorneys for Defendant

. The Professional Basketball Club, LI.C

[PROPOSED] ORDER GRANTING THE PROFESSIONAL BYRNES & KKLLER us
BASKETRALL CLUD'S MOTION 10 STAY - 1 drn FLook
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,.-—'-\ ﬁ "'\‘IQ"\ HEaTTLE, WASHINGTON 98104
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CERTIFICATE OF SERVICE

The undersigned attorney certifies that on the 26th day of September, 2007, a truc
copy of the foregoing pleading was served upon the following individuais:

VIA HAND DELIVERY

Thomas A. Carr

Gregory C. Narver

Scattle Cily Attorney’s Office
600 Fourth Avenue, 4% Floor
Sealtle, WA 98124-4769

Slade Gorton

Paul 1. Lawrence

Kirkpatrick & T.ockhart Preston Gates & Lllis, LLP
925 4™ Avenue, Suite 2900

Seattle, WA 98104

777

[PROPOSED] ORDER GRANTING THE PROFESSIONAL ByrnNgs & KELLER ur
PASKETBALL CLUBS MOTION 1O STAY -2 38TH FLoak

HMN} BECOND AVERUE
BHATTLE. WASHINGTON BR104

(206 GRL-2000
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The Honorable Glenna Hall
CTIE Noted for Hearing: September 26, 2007
JIVED No oral argument requested

R

i
bow
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s UURT
BYHHCS & BELLER LLP

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY
CITY OF SEATTLE, a first class charter city, )
| No, 07-2-30997-7 SEA

plefesery
'ORDER GRANTING DEFENDANT’S

MOTION FOR CHANGE QOF JUDGE
PURSUANT TO RCW 4.12.050

Plaintiff,
V.

THE PROFESSIONAL BASKLETBALL
CLUB, LLC, an Oklahoma limitcd liability
¢ompany,

Defendant, [Clerk’s Action Required)

‘THIS MATTER came before the Court upon the motion filed on behalf of the Defendant,
The Professional Baskethall Club, LLC, for a change of judge pursuant to RCW 4.12.050 and the
Declaration of Prejudice submitted by counsel of record, Rradley 8. Keller. The Court, having
reviewed the record and file herein, herchy OQRDERS that Defendant's Motion for Change of
Judge is hereby GRANTED.

DATED this "2“ ,% day of September 2007.

THE HONORARLE GLENNA HALL
Prescnted by:
BYRNMES & KELLER Lup

o S S

Bradiey S. Keller, WSBA #10665
Attormneys for Defendant
The Professional Basketball Club, LLC

ORDER GRANTING DEFENDANT'S MOTION 'OR CHANGE OF

DBYRNES & KELLER L
JUDGE PURSUANT TO RCW 4,12.050 - 1

Al Froor

1000 BRCoN) AVENDE
SEATTLE, WANHINGTGN PE104
V2O BRR-2D00
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CERTIFICATE OF SERVICE

The undersigned attorney certifies that on the 25th day of September, 2007, a true
copy of the foregoing pleading was served upon the following individuals:

VIA HAND DELIVERY

Thomas A, Carr

Seattle City Attorney

600 Fourth Avenue, 4" Floor
P.O. Box 94769

Seattle, WA 98124-4769

Slade Gorton

Paul J. Lawrence

Jetfrey C. Johnson

Kirkpatrick & Lockhart Preston Gates & Ellis LLP
925 Fourth Avenue, Suite 2900

Seattle, Washington 98104

ORDER GRANTING DEFENDANTS MOTION FOR CHANGE OF
GG PURSUANT TO RCW 4,12,050 - 2

BYRNES & KELLER 1a.
AsTn Froor
LMD BECOND AVENUE

SeaTTLE, WASHIROTON BE8104
180HE) 222000
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SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY
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CITY OF SEATTLE, NO. (7-2-30097-7 SEA
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Plaintiff, ORDER FOR CHANGE OF JUDGE

-
)

Vg

-
ol

THE PROFESSIONAL
BASKETBALL CLUB, LLC.,

- =
L% T S

Respondent. [CLERK'S ACTION REQUIRED]

-
a2

Faor the reason cited below:

—a
~1

Recusal of the assigned judge
X Affidavit of prejudice filed by a party to the action
Change of assignment area
Trial Assignment
Other;

This matter is reassighed from Judge Glenna S. Hall to Judge M@% .
DATED: QJM K7 2007 )@ém /3 éJM va
/ —

COPY
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N =~ B S -

5 .
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ORDER FOR CHANGE OF JUDGE
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RECEIVED

ooy -2 Al 33
BYRNES & KELLER LLP

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF KING

CITY OF SEATTLE NO. 07-2-30997-7 SEA
v NOTICE FOR HEARING
i SEATTLE COURTHOUSE ONLY
THE PROFESSIONAL BASKETBALL CLUB, LLC _ (Clerk's Action Required } (NTHG)

TO:  THE CLERK OF THE COURT and to all other parties listed on Page 2.
PLEASE TAKE NOTICE that an issue of law in this case will be heard on the date below and the
Clerk is directed to note this issue on the calendar checked below.

Calendar Date: Ociober 10, 2007 Day of Week: Wednesday

Nature of Motion; Cross Motion for Stay of Arbitration and Opposition to Defendant's Motion to Stay
CASES ASSIGNED TO INDIVIDUAL JUDGES - Seattle
If oral argument on the motion is allowed (LR 7{b)(2)), contact staff of assigned judge to schedule date and time

before filing this notice. Working Papets: The jutge’s name, date and time of hearing arust be noted in the upper
right corner of the Judge's copy. Deliver Judge's coples {o Judges' Mallroom at C203.

{ ] Without oral argument (Mon - Fri) [X] With oral argument Hearing
Date/Time: Gotober 10, 2007
Judge's Name: Harry MeCarthy Trial Date: 3/16/2009

CHIEF CRIMINAL DEPARTMENT - Seattle In E1201
[ 1 Bond Forfeiture 3:15 pm, 2™ Thur of each month
[ ] Certificates of Rehabilitation- Weapon Possession (Convictions from Limited Jurisdiction Courts)
3:30 First Tues of each month

CHIEF CIVIL DEPARTMENT — Seattle — (Please report to W1060 for assignment)
Deliver warking coples to Judges’ Mallroom, Room C203. In upper dght comer of papers write "Chief Civil
Department” or judge’s name and dale of hearing
[ iExtraordinary Writs (Show Cause Hearing) (LR 98.40) 1:30 p.m. Tues/Wed -report to Room W1080

[ ]Supplemental Proceadings Non-Assigned Cases:

{1:30 pm TuesiWed)(LR 89) [ 1 Non-Dispositive Mations M-F (without oral argument).
[ 1DOL Stays 1:30 pm Tues/MWed [ ] Dispositive Motions and Revisions {1:30 pm Tues/\Wed)
[ Motions to Consolidate with multiple judges assigned | [ ] Cerlificates of Rehabilitation (Emptoyment) 1:30 pm
{without oral argument) (LR 40{a){4)) Tues/Wed (LR 40(2}(B))

You may lgthan acE_rE’s,s at ot your residential address where you agree to accept legal documents.

Sign; PrirtType Mame: Jeffray C. Johnson

WEBA #2068 (if attorr;eztf Attomey far: Plaintiff, City of Seattle
Address: 825 Fourth Avehue, Suite 2900 City, Stale, Zip: Seaifle, WA 98104
Telephone; (208) 523-7580 Date: October 2, 2007

DO NOT USE THIS FORM FOR FAMILY LAW, EX PARTE OR RALJ MOTIONS,

NOTICE FOR HEARING - Seattle Courthouse Only Page 1

ICSEAD31407
www.metrokc.gov/kescofforms. htm C © PY
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[ LIST NAMES AND SERVICE ADDRESSES FOR ALL NECESSARY PARTIES REQUIRING NOTICE _|

Mr. Bradley 5. Keller

Mr. Paul F:{ ':'aylor Name

Boee & el L
38th Floar City, State, Zip

Seattle, WA 98104-1094 WSBA#_ Afty Foc
(206) 622-2000 Telephone #:

Name Name

Service Address; Setvice Address:

City, State, Zip City, State, Zip

WSBA# Atty For: WSBA# Atty For;
Telephona #: Telephone #;

Name Name

Service Address:_ Service Address;

City, State, Zip City, State, Zip

WSBA% Alty Far: W3BA# Atty For:
Telephane #: Telephone #;

IMPORTANT NOTICE REGARDING CASES

Party requesting hearing must file motion & affidavits separately along with this nofics. List the names, addresses and telephone
numbers of all parties requiring notice (including GAL) on this page. Serve a copy of this notice, with motion documents, on al
parfies.

The original must be filad at the Clerk's Office nol less than slx court days prior to reguested hearing date, except for Summary
Judgment Mations (to be filed with Clerk 28 days in advance).

THIS 15 ONLY A PARTIAL SUMMARY OF THE LOCAL RULES AND ALL PARTIES ARE ADVISED TO CONSULT WITH AN
ATTORNEY.

The SEATTLE COURTHQUSE is in Seattle, Washiﬁgmn at 516 Third Avenue, The Clark's Office is ot the sixth floor, room
E609. The Judges’ Mailroom is Roomn C203,

KAZDESIANON001\20596_JC he0506F 22 TX

NOTICE FOR HEARING - SEATTLE COURTIHNISE ONLY Page 2
ICSEAD31407
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RECEIVED Honorable Harry McCarthy K
Hearing Date: October 10, 2007

o -2 AN 33 Oral Argument Requested

BYRKES & KELLER LLP

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

CITY OF SEATTLE, a first-class charter city,

Plaintiff, No. 07-2-30997-7 SEA

CITY OF SEATTLE’S CROSS-MOTION
FOR STAY OF ARBITRATION AND
OPPOSTTION TO THE PROFESSIONAL
BASKETBAIL CLUB'S MOTION TO
STAY

VB,

THE PROFESSIONAL BASKETBALL CLUB
LLC, an Oklahoma limited liability company,

Defendant.

-
B i e il i S e Tl

L. INTRODUCTION AND RELIEF REQUESTED
In 1994, the City of Seattle (thc “City) entered into a Premises Use and Occupancy
Agrecment (the “Lease”) with the owners of the Seattlc SuperSonics (the “Sonics™)' wherein,
inter alia, the City promised to re-construct the Seattle Center Coliseum into 2 new state of the

art basketball arena at City expense and (o provide the Sonics cqual rights with respect to the

' The defendant and current owner of the Sonics has contractualty agreed 10 assume, and satisfy or perform, all the
responsibilities of the Sonics’ ownership established by the Lease. Declaration of Gregory C. Narver (“Marver
Decl.™), MM 2, 4, Lxs. A (Article XIX(BY1) & C, As an assipnee to the contract, The Professional Basketball Club,
LLC (“PBC™} stands in the shoes of 881 Jnt'l Commercial Collectors, Inc. v. Mazel Co., Inc., 4% Wa. App. 712,
716-17 (1987).

CITY OF SEATTLE’S CROSS-MOTION FOR STAY OF ARBITRATION  Themas A. Carr

AND OPPOSITION TO PBC?S MOTION TO STAY - 1 e e Floar

P.O. Box 9476%

KAZDE503 0000 N0 580_MDJ\20680P208Y Seatfle, WA 981244764
(206) 684-8200
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new arena’s design. The City ultimately spent more than $74 million constructing what we now
know as KeyArena. The City made this substantial investment “to maintain the SuperSonics
NBA franchise in Seattle.” Lease, p. 1. In exchange, the City obtained a correspondingly
significant promise from the Sonics; they would play all home basketball games in KeyArena
for the next 15 years. This promise was memorialized in Article II of the Lease. To protect this
core promise, the City and the Sonics agreed to exclude from arbitration any dispute that “relates
to” the Sonics’ promise to play all home games in KeyArena,

Despite the express terms of the Lease, Defendant The Professional Basketball Club LLC
(“PBC™), which bought the Sonics in July 2006, filed an arbitration demand to determine
“whether it makes equitable sense to force the Sonics to play the final two seasons [of the Lease
term] in KcyArena.” Arbitration Demand, §2. Specifically, the Arbitration Demand seeks a
“declaratory judgment that . . . specific performance is not available to force the Sonics to play
the 2008-2009 and 2009-2010 NBA seasons in KeyArena.” fd, 738. The sole purpose of the
Sonics’ Arbitration Demand is to avoid their express contractual duty under Article 1I to play all
home games in KeyArcna through the 2009-2010 NBA season.

In response to the Arbitration Demand, the City filed this lawsuit, in which it seeks a
declaratory judgment that PBC is required to comply with the requirements of Article II. The
City 15 asking this Court to declare that PBC must do what Article 11 requires it to do. Inits
cross-motion here, the City asks that this Court enforce the parties” express agreement that

dispules related to Article Il be decided by this court.

CITY OF SEATTLE’S CROSS-MOTION FOR STAY OF ARBITRATION  Thomas A. Carr
Seantle City Attorncy

AND OPPOSITION TO PBC’S MOTION TO STAY -2 600 Fourth Aveane, 4t Fluor
P.0. Box 84769
K\20ES03 200001 2ORRD_IAD 2 0BEDPZ0EY Scattle, WA 981244769

(2063 684-8200
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1. STATEMENT OF FACTS
A. The City of Seattle Made a Suhstantial Financial Investment to Re-Construct the

Scattle Center Coliseum in Exchange for the Promise that the Sonics Would Play in

the Re-Constructed Arena Through the 2009-2010 NBA Season.

In 1994, the City of Seattle and PBC’s predecessor-in-interest, 881, Sports, Inc. (“S817),
entered into the Lease. Declaration of Gregory C. Narver (“Narver Decl.”), § 2, Ex. A
(heremafter “Lease™). In fhc Lease, the City agreed to re-construct the Seattle Coliseum into a
new Seattlc Center basketball arena — construction that uitimately cost $74 million. Lease,
Recitals, at 1; Narver Decl., 1§ 2-3, Exs. A & B. Moreover, the City agreed to give SSI rights
aver the design and construction of (he new arena that were virtually equal to the City’s. In
exchange, SSI promised that the Sonics would play in the new arena (now known as KeyArena)
until September 2010 (i.e., through the 2009-2010 NBA Season). The text of the Lease reflects
the parties’ mutual understanding that the City’s long-term investment in constructing KeyArena
to 850°s specifications was expressly conditioned on S81's promise that the Sonics would play
their home garmes in the new arena throughout the term of the Lease. Specifically, the Lease
contains:

* An acknowledgement that the City could not construct a “‘new, state of the art
professional basketball facility in order to enhance the City . . . without a long-term, principal
user.” Lease, Recitals, at 1.

* Agrecment that the City was constructing a new Seatlle City Coliseum:

[1In order to induce SSI to become the principal user of a new playing facility on

a long-term basis in licu of having the SuperSonics play in an alternative venue,

and to maintain the SuperSonics NBA franchise in Seattle[.]

Lease, Recitals, at 1.

» Agrcement that the purpose of enlering into the Lease was to:
CITY OF SEATTLE’S CROSS-MOTION FOR 8TAY OF ARBITRATION ~ Thomas A, Carr

Seuttle City Apomey

AND OPPOSITION TO PBC’S MOTION TO STAY - 3 600 Fourth Aveome, 4th Floar
P (). Box 94769
KAZOG5E3AM00 1\20EAD_MDNZIRE0r20EY Seattle, WA 9R124-4769

(206) 684-K200
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Specify[] the terms and conditions under which S81 will use a new Seattle Center
2 Coliseum and certain other facilities at Seattle Center on a long-term basts for the
playing of professional basketball by the SuperSonics.

3

Lease, Recitals, at 1.
4

Finally, the Leasc expressly requires that the Sonics play all of their home games in

3

KeyArena until the conclusion of the 2009-10 NBA scason:
6

. the Term of this Agreement shall end on September 30, 2010, unless

7 terminated earlier pursuant to the provisions hereof.
8 Subject to the provisions of this Agreement, SSI shall schedule and ensure that
' the SuperSonics play all Home Games other than pre-season games
9 exclusively in the Coliseum . . ..

10 || Lease, Article II (“Term; Use Period™) (emphasis added).

11]| B. The Partics Agreed that Disputes Related to Article II Were Not Subject to

Arbitration.
12
The City and the Sonics ultimately agreed to exclude disputes relating to Article II from
13
arbitration. Specifically, the Lease Arbitration provision provides:
14
Disputes To Be Resolved Through Arbitration: All claims, disputes and other
15 matters in question between the parties arising out of, or rclating to provisions of thus
agrcement shall be decided by binding arbitration in accordance with the
16 Commercial Arbitration Rules of the American Arbitration Association then in
effect unless the parties mutually agree otherwise or unless the claim, dispute, or
17 matter in question relates to the provisions of Article Il (*Term; Use Period”),
Article IIT (“Termination of Current Agreement Providing Seattle Center Space for
18 SuperSonics Home Games Use”), Article TV (“Coliseum Design and Construction™),
Article V (“Coliseum Planning & Construction Schedule; 51 Opportunities to Void
19 Agreement™), Subsection XVLF (“Hazardous Substances™) or Article X1X
(“Subcontracting and Transter of Ownership™).
20 |
Lease, Article XXV(A) (emphasis added). As noted above, Article II requires SST to “schedule
21
and ensure that the SuperSonics play all Home Games . . . exclusively in the Coliseum”
22
through the 2009-10 NBA season (emphasis added). Read together, therefore, Article XXV(A)
23
CITY OF SEATTLE’S CROSS-MOTION FOR STAY OF ARBITRATION  Thomas A, Carr
AND OPPOSITION TO PBC’S MOTION TO STAY - 4 600 Fouth Avesni, 4t Floor
P.0). Box 9476Y
KAZOES9320001120830_MD20880PRORY Sealle, WA 98124.476%

(206) 634-820:)
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and Article I establish that disputes over whether the Sonics must play the 2008-09 and 2009-10
seasons at KeyArena are not subject to arbitration.

Despite this unequivocal langnage regarding the scope of arbitrable issues, PBC relieson a
different Lease provision, subscction D of the Lease’s arbitration clause, to argue that an ambiguity
exists, Any claimed ambiguity in the parties’ intent to exclude Article T disputes from arbitration is
dispetled by review of the drafting history of the I.ease. That history is set forth in the
accompanying Declaration of Gordon B, Davidson (“avidson Decl.”).

The initial drafi of the Lease, propared by S86s attomney and faxed to Mr, Davidson on
September 8, 1993, contained a broad arbitration pI'O\-iiSi()n with no cnumerated exceptions.
Davidson Decl., 1§ 8-9 & Ex. B. That first draft also contained subscction D - a corresponding
provision that limited the parties’ ability to obtain relief in court. /d., % 9 & Ex. B. Subsequently,
between January 30, 1994 and February 2, 1994, the parties agreed to exclude from arbitratic;n
disputes related to five specific provisions of the Lease — including disputes related to Article IL. 1d,
12, Ex.D. Inthe very next draft, {following the addition of these five cxceptions, the parties
added a sixth exceplion to arbitration: disputes related to hazardous substances. Jd, 113, A
memorandum between the partics, dated February 2, 1994, reflects their clear intent to “exclude”
those disputes “from binding arbitration.” Id., Y 13, Ex. E (paragraph 11).

Additionally, shortly after the parties revised the draft Lease to include express carve-outs
to the arbitration provision, they again amended the Lease to add a provision that “{t}he City shall
also have such other remedies as may be available to it, which shall include, without limitation,
injunctive telicf and damages.” Lease, Article XXVIC)(1); Davidson Decl., 14, Ex. F.

These final revisions to the draft [ .ease were made under intense time pressure to get the

CITY OF SEATTLE’S CROSS-MOTION FOR STAY OF ARBITRATION  Themas A, Carr

Seattle City Attomey

AND OPPOSITION TO PBC'S MOTION TO STAY - 5 600 Fourth Avemus, 4th Flogr
P.L). Box 94769
K\ZDESEAPO000T20RA0 MO 0B30M20RY Seattle, WA 98124-4769

{206} 684-8200
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proposed Leasc finalized for approval by the Seattle City Council Davidson Decl,, 1§ 15-16. The
Lease was submitted to and approved by the Seatile City Council on February 14, 1994, Id, §15.
As approved by the City Council, the final Lease contained all six express exclusions to arbitration
and the language permitting the City to seck injunctive relief. /d, Y 14, Ex. G. But in this hasty
exchange of drafis to obtain City Counsel approval and begin construction, the parties mistakenly
overlooked the fact that the “Limitation on Judicial Relief” clause — a holdover from the earliest
draft, before the parties added specific exceptions to arbitration — no longer made sense, and no
longer reflected the intent of the parties to exclude certain disputes from arbitration. /d., ¥ 16.

C. There Is a Dispute Between the City and PBC Related to the Provisions of Article I¥
of the Lease, and that Dispute Is Non-Arhitrable.

PBC filedd an Arbitration Demand that asks the arbitrator to declare that the Sonics are not
required to play the 2008-09 and 2009-10 seasons in KeyArcna. Arbitration Demand, 9 6 at 3, ¥ 38
at 13, Article Il of the Lease requires the NBA to schedule® and the Sonics to play all home games
in the 2008-09 and 2009-10 seasons in KeyArena. The City has brought this action to protect its
right, under Article T1, to have the Sonics play the 2008-09 and 2009-10 seasons in KeyArena.
Accordingly, the dispute between the parlies is one that *relates to” the provisions of Article II. The
dispute is therefore not subject to arbitration under the Lease.

1il. STATEMENT OF THE ISS5UE

[s the City of Seattle entitled to an Order Staying PBC’s Arbitration Demand and Denying
PBC’s Motion to Stay Litigation, where the parties disputc whether the Sonics arc required to play
their home pames at KeyArena during the 2008-09 and 2009-10 seasons, and the Lease term

requiring the Sonics to play their home games in KeyArena is expressly excluded from arbitration?

* The NBA, through its Commissioner, expressly approved all terms of the Lease. Lease, Article XX(A)3).
CITY OF SEATTLE’S CROSS-MOTION FOR STAY OF ARBITRATION  Thomas A, Carr

Seattle City Attomey

AND OPPOSITION TO PBC’S MOTION TO STAY - 6 600 Fourth Avenue, 4th Floor
PO Box 94769
KAZOB5SI32\G000 1 205A0_MNA0830FZ0HY Seatile, WA 981244769

{2006) HG33-5200
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IV,  EVIDENCE RELIED UPON

The City relies on the Declaration of Gregory C. Narver and the exhibits attached thereto;
the Dectaration of Gordon B. Davidson, and the cxhibits attached thereto; and the pleadings and
other papers on file in this case.

V. AUTHORITY
A. Summary of Arpument.

A party can only be required to arbilrale disputes it has agreed to arbitrate. The parties to
the Lease expressly excluded certain kinds of disputes from arbitration. Specifically, Article
XXV(A) expressly provides that PBC’s obligations related to Article [1 are not subject to
arbifration. Article II requires the NBA to schedulc and the Sonics to play all home games at
KeyArena until the conclusion of the 2009-10 NBA scason. PBC has demanded arbitration on
whether the Sonics can play their home games somewhere else during the 2008-09 and 2009-10
seasons. This arbitration demand is not just “related” to Article I, but goes to the heart of that
provisiont. Because the parties jointly agreed that this type of dispute is not subject to arbitration,
PBC’s arbtration demand is improper and should be stayed.

PBC’s argument to avoid the plain language of the Lease and create an ambiguity is based
on an unreasonable interpretation of the Lease. Established rules of contract interpretation, as well
as the drafting history of the Lease, establish that the parties intcnded to allow the City to litigate in
court any dispute “relate[d] to™ Article II. Article XXV(A) is clear and unambiguous on this point

and consistent with the intent of the parties. Article XXV(D), on which PBC relies, creates no
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1 ambiguity regarding the Sections of the [Lease that are subject to arbitration. Moreover, PBC’s

2 || interpretation of Subsection D is illogical and would deny the City any right to rehef from either a

3 || court or arbitrator. The only reasonable interpretation of Article XXV and the Lease as a whole, in
4 1 light of the drafting history and overall express purposes of the ]ease agreement, is that the specific,
5 || express exception to the arbitration provision for claims “relate[d] to™ Article II controls, and that

6 || any apparent contradiction created by Subsection D of Article XXV is no more than drafting error

7 {| or a mutual mistake that does not reflect the parties” intentions.

gl B. The City of Seattle Did Not Agree to Arbitrate Disputes Related to Article [T, and
thus the Instant Disputc Is Non-Arbitrable.

’ In addition to opposing PBC’s Mation to Stay, the City brings a cross-motion as authorized
1 by RCW 7.04A.070(2) to protect its rights to have a court resolve this dispute. RCW 7.04A.070(2)
" states that ““[o}n motion of a person alleging that an arbitration proceeding has been initiated or
2 threatened but that there is no agreement to arbitrate, the court shall proceed summarily to decide
. the issue.” PBC has filed an arbitration demand seeking to avoid its promise to play all home games
H at KeyArena in the 2008-09 and 2009-10 seasons, a requirement cxpressly imposed by Article 11 of
P the parties” Lease. Becausc there is no agreement to arbitrate this issue, the City asks this Court to
16 declare the issue non-arbitrable under RCW 7.04A.070(2) and issue an order staying arbitration.

. L A Party Cannot Be Compelled to Arbitrate Disputes It Has Not Agreed to
18 Arbifrate, and Courts Must Enforce Exceptions Lo Arbitration Provisions.
19 In deciding the scope of an arbitration agrecment, a court’s main concern is to give cffect,

20 |{ fathfully, to the reasonable expectations of the parties. Leadertex, Inc. v. Morgantown Dyeing
21 || & Finishing Corp., 67 F.3d 20, 28 (2™ Cir. 1995). Thus, the law protects a party from being
22 || compelled to arbitrate claims they did not agrec to arbitrate. State v. Oneida Indian Nation, 90

23
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F.3d 538,59 (1996).% The Federal Atbitration Act (“FAA™) “does not require parties to arbitrate
when they have not égreed to do so . . . nor does it prevent parties who do agree to arbitrate from
excluding certain claims from the scope of their arbitration agreement[.]” Velt Info. Scis., Inc. v.
Bd. of Trs. of the Leland Stanford Junior Univ., 489 U.S. 468, 478 (1989). Arbitration
agreements are subject to the same rules as any other contract: the parties® intent prevails. Id

Thus, even if claims might not fit “word tor word” within an arbitration provision’s cxclusionary

clause, court “will not don blinders to their obvious meaning and thereby thwart the reasonable

expectations of the parties . . . {.]” (neida Indian Nation, 90 F.3d at 63.

Where the parties to an arbitration agrecment have specifically cxcepted a certain type of
claim from mandatory arbitration, “it is the duty of courts to enforce not only the full breadth of
the arbitration clause, but its himilations as well.” Oneida Indian Nation, 90 F.3d at 62 (denying
arbitration). If an agreement “specifically excludes a subject from arbitration, courts are not free
to ignore the plain wording of the agreement and must decline to compel arbitration.” Gen.
Drivers v. Ethyl Corp., 68 F.3d 80, 83 (4™ Cir. 1995) (denying arbitration); see also Contra
Costa Legal Assistance Workers v. Conira Costa Legal Serv. Found., 878 F.2d 329, 330 (9th Cir.
1989) (holding simularly). Washington courts, like federal courts, have consistently followed
this rule. Thus, in ACF Prop. Mgmt. Inc. v. Chaussee, 69 Wn. App. 913 {1993), the Washington
Court of Appeals held that a dispufe involving claims of more than $200,000 in damages was
non-arbitrable and affirmed a stay of litigation pending arbitration, where the arbitration
provision expressly excluded disputes over 200,000 from the arbitrator’s jursdiction. 4CF

Prop. Mgmt, 69 Wn. App. at 919-20,

3 The Federal Arbitration Act creates a hody of federal substantive law of arbitrability, which applies to any
arbitration agreemettt within the coverage of the Act. (Oneida Indian Narion, 90 F.3d at 61. Tt is undisputed that the
Lease talls within the broad provisions of the FAA.
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1 1. The Lease Expressly and Unambiguously Provides that Disputes Related to
Articlc IT Are Not Arbitrable,
2
The City and PBC expressly agreed that their Lease’s arbitration clause did not apply to
3 .
disputes regarding the Sonics promise to play all their home games at KeyArena until the end of
4
the 2009-10 NBA season. Lease, Article XXV(A) (emphasis added). In determining whether an
5
arbitration provision excludes certain disputes from arbitration, the words of the provision - like
6
all contractual language - will be given their ordinary meanming. Martinez v. Mifler Indus., inc.,
7
94 Wn. App. 933, 944 (1999). 'The language of Article XXV(A) 1s clear: “All claims, disputes
8
and other matters ... shal{ be decided by binding arbitration ... unlfess the claim, disputc or other
9
matter in question relates to the provisions of Article IT ..., Article I ..., Article 1V ..., Article V
10
..., Subsection XVLF ... or Article XIX.” (emphasis added).® Thus, all disputes regarding the
11
Tease are arbitrable except disputes related to the provisions of Article U (and Articles IIL, TV, V,
12
XVI(F), and XJX).
13
Article IL, in tumn, states in relevant part that:
14
. . the Term of this Agreement shall end on September 30, 2010, unless terminated
15 carlier pursuant to the provisions hercof.
16 Subject to the provisions of this Agreement, 881 shall schedule and ensure that
the SuperSonics play all Home Games other than pre-season games exclusively
17 in the Coliseum after the Use Coinmencement Date,
18 .
Agreement, Article Il (cmphasis added). Thus, the arbitration provision of the Lease does not
19 ;
require or permit arbitration of disputes “relate[d] to” whether the Sonics must play their home
20
games in KeyArena during the 2008-09 and 2009-10 NBA seasons.
21
* The parties’ intent to exclude from arbitration disputes related to these six Leasc provisions is also evidenced in the
272 || Febroary 2, 1994 Memorandum. Davidson Deel, 4 13, Ex. E. When adding the sixth Leasc provision to the list of
exempted disputes, the stated purpose of the addition was “to exclude issues relating to hazardous substances from
73 binding arbitration.” #d., ¥ 13, Fx. E (paragraph 11,
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PRC argues that arbitration is required because “the arbitration clause 13 ambiguous.”™

Motion to Stay at 7. The plain language of the Lease proves this assertion false. The Lease is
not ambiguous as to whether disputes related to Article 11 are arbitrable. Under the plain
language of Article XXV(A), they are not. Moreover, nothing in the Lease says that they are
arbitrable.

As discussed supra, pp _, PBC trics to create an ambiguity by citing to Article
XXV(D) (and nothing else). But PBC’s argument makes Article XX V(D) something that it is
not. Article XXV(D) does not purport to expand the scope of claims that arc arbitrable. Indeed,
PBC is trying to use subsection I? to read subsection A’s express exceptions to the arbitration
provision out of the Lease. Nothing in subsection D, or any other provision of the I.ease, allows
PBC to force the City to arbitrate disputes “relate[d} to” Article 11,

3. This Dispute Is Not Just “Relate[d] to” Article 11, but Goes to the Very Heart
of the Rights and Responsibilities Established by that Article.

PBC’s arpument that this dispute docs not “relate]] to™ Article 1T is meritless. PBC’s
arbitration demand asks the arbitrator to issue a ‘declaratory judgment’ that the Sonics are ot
requirced to play their home games in KeyArena during the 2008-09 and 2009-10 NBA seasons.
This dispute is not just “relate[d] to™ the provisions of Article U (although that would be
sufficient to bar arbitration), but gocs to the very heart at that Article. Article 1 establishes
PBC’s responsibility to play all Sonics’ home games at KeyArena through the 2009-10 scason.
Because the arbitration provision expressly excludes disputes related to Article H from the

general requirement that disputes be arbitrated, and the instant dispute rclates to Article T0, it is

*PBC is trying to take advantage of a presumption in favor of arbitrability that does not apply here. Where there is
clear evidence that the parties intended (o exclude a particular dispute from arbitration  ¢.g., a0 express exception 1o
the arbitration provision for disputes of (hat type ~ there is no prcsumptinn in favor of arbitration. Contra Cosia
Legal Assistance Workers, 878 F.2d at 330,
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non-arbitrable. Folt Info. Scis., 489 U.S. at 478; Oneida Indian Nation, 90 F.3d at 62; Ethyl
Corp., 69 at 83-85; Contra Costa Legul Assistance Warkers, 878 ¥.2d at 330; ACF Prop. Mgmt.,
69 Wn. App. at 919-20.

Words in a contract are given “their ordinary, usual, and popular meaning unless the
entirety of the agreement clearly demonstrates a contrary intent.” Hearst Comme 'ns, Inc. v.
Seattle Times Co., 154 Wn.2d 493, 504 (2005). The ordinary, usual and popular meaning of the
term “relate” as used in the Lease is a broad one: for one thing to have a relationship or
connection to another. See Bellevue Sch. Dist, No. 405 v. Bentley, 38 Wn. App. 152, 158 (1984)
(where words are not defined in contract, “[i)t is therefore presumed that the ordinary dictionary
meaning applies™). Without question the current dispute “relates to” Article 11,

4. Subsection D of the Arbitration Provision Should be Read Consistent with
the Parties’ Express Intent to Require the Sonics to Play in KeyArena Over
the Long Term, and to Exclude Disputes Regarding Article II from
Arbitration.

I'BC frics to create ambiguity by asking this Court to focus solely on the provisions of
subsection D of the arbitration section while ignoring both the circumstances surounding the
negotiation and drafting of the Le;se and the plain terms of subsection A of that same arbitration
provision. PBC argues that because subscetion D states that “No proceedings based upon any
claim arising out of or related to (his Agreement shall be instituted in any court . . .” (subject to
certain exceptions inapplicable to this casc), the City cannot seek any relief in this Court related
to Article II. Thig argument is unreasonable when the Lease is read as a whole. Put simply,

PBC’s interpretation of subsection D would render the most important provision of the Lease

from the City's perspective,® Article 1T, meaningless: the City would have a right to have the

% See discussion of recitals and purpose of long term lease quotad at pp. 3-4, supra,
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Sonics play at KeyArena through the 2009-10 season, but would have no means to enforce that
right. Disputes related to that provision would not be subject to arbitration (under subsection A},
nor would the City be able to scck relief from 5 court (under PB(s interpretation of subsection
D). Tnstead of adopting PBC's unreasonable interpretation of subsection D, this Court should do
one of two things: interpret the Lease to reflect the parties’ shared infent to exclude certain
dispules from arbitration or reform the Léase.

In interpreting a contract, “{t]he role of the court is to detcrmine the mutua) intentions of
the parties according to the reasonable meaning of their words and acts.” Fisher Props., Inc. v.
Arden-Mayfair, Inc., 106 Wn.2d 826, 837(1986). What the Courl should consider in doing this
is well-established:

“‘In Washington, the intent of the parties to a particular agreement may be

discovered not only from the actual language of the agreement, but also from

‘viewing the contract as a whole, the subject matter and objective of the contract,

all circumstances surrounding the making of the contract, the subsequent acts and

conduct of the partics to the contract, and the reasonableness of respective

interpretations advecated by the parties.””
Bort v. Parker, 110 Wn. App. 561, 573 (2002) {quoting Sco#t Galvanizing, Inc. v. N. W.
EnviroServices, Inc. 120 Wn.2d 573, 579-80 {1993) {quoting ﬁerg v. Hudesman, 115 Wn.2d
657, 667 (1990)). The pritne principle of contract construction is that all provisions of a
contract should be given effect if possible. Oneida Indian Nation, 90 F.3d at 63; see also
Wagner v. Wagner, 95 Wn.2d 94, 101 (1980); PUD No. 1. v. Washington Public Power Supply
Sys., 104 Wn.2d 353, 374 (1985). A court “will not give cifect to interpretations that would
render contract obligations illusory.” Taylor v. Shigaki, 84 Wn. App. 723, 730 (1997).

Accordingly, a court will not allow a party to reap the benefits of a contract and then unilaterally

avoid its obligations. Jd.
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PBC’s interpretation of subscetion D would render Article IT meamngless and
ineffective, as the City would have a right without a remedy. Similarly, the City would have no
remedy for PBC’s failure to fulfill its duties under Articles L, TV, V, XVI(F) and XIX as these
provisions arc also expressly excluded from the arbitration provision. This would render PBC’s
contractual obligation under Article I1 itlusory — a result that cannot be sanctioned. Taylor, 84
Whn. App. at 730; see also Gruen v. State Tax Comm’n, 35 Wn.2d 1, 55 (1949) (“A right without
a remedy 15 as if it were not. For every beneficial purpose it may be said not to exist.””) (citations
omitted) (overruled in part on other grounds by State ex rel. Washington State Fin, Comm. v.
Martin, 62 Wn. 2d 645 (1963)). The Lease was the product of lengthy negotiations between the
parties, and all of the provisions to which they agreed, including Article T1, should be given
effect. Wagner, 95 Wn.2d at 101,

In fact, PBC’s proposed interpretation of subsection I — that it bars court proceedings
with respect to “any claim” (subject to 1imited exceptions) — would deny PBC an adequate
remedy for many violations of its rights as well. An interpretation of the Lease that barred cither
party from enforcing Articles lo the Leasc would benefit the party that intends to violate the
provisions of that Article — in this case, PBC (by its own admission). Instead, the Lease should
be interpreted to give effect to the parties” clear desire to exclude certain disputes from
arbitration without robbing a party of the ability to effectively enforce those provisions in court.

Alternatively, the Cowrt should give effect to the more specific provision (A) limiting the
scope of arbitration, rather than the more general provision (D). Where peneral and specific
language conflict, the presumption is in favor of implementing the specific terms. See McGary
v. Westlake Investors, 99 Wn.2d 280, 286 (1983); Foote v, Viking ins. Co., 57 Wn. App. 831,
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1 il 834 (1990). Restatement (Second) of Contracts, § 203(c) (1981) (“[S]pecific terms and exact

2 | terms are given greater weight than general language.”). This 15 because:

3 {IIn case of conflict the specific or exact term is more likely to express the .
meaning of the parties with respect to the situation than the general language. 1f

4 the specific or exact can be read as an exception or qualification of the general,
both are given some cffect, in accordance with the rule stated in Subsection (a)

5 [i.e., that “an interpretation which gives a reasonable, lawful, and effective
meaning to all the terms is preferred to an interpretation which leaves a part

& vareasonable, unlawiul, or of no effect™].

71| Restatement (Second) of Contracts § 203 cmt. ¢ (1981) (emphasis added). This rule of contract
8 Il interpretation is particularly true where the specific language 1s added to the contract atter the
9|l general language, as is the case here: the general language of subsection T was drafled first, and

10 ]| the specific exceptions m subseciion A agreed to and added later. See McGary, 99 Wn.2d at 286

11| (specific language of addenduin to contract governed over general language of original contract).
12 Subsection D is wrilten as a provision of general applicability, purportedly applying to

13 {| “any disputes.” Subsection A is written as a specific provision; i.c., the parties specitically

14 || cxcluded certain disputes from arbitration. A more natural reading, and one that gives effect to
15 || both provisions, would be that subscction D is narrowed by subsection A and mercly limits the
16 || availability of court proceedings for arbitrable disputes; i.e, disputcs not expressly carved out
17 )] from subsection A’s arbitration clanse. This reading honors both the specific exceptions to the
18 ]| arbitration provision in subsection A, and the general limitation on court proccedings in

19 || subsection ID. The parties are not required to arbitrate certain claims and are allowed to institute
20 || court proceedings with regard to those claims (i.e., claims related 10 Article 1T, 1L TV, V, XVI(F)
21 {| and X1X}. But they do not have the right to institute court procecdings {with certain exceptions)
22 (| with regard to any other disputes, those which remain subject fo mandatory arbitration pursuant

23 11 to Article XXV(A).
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1 S, The Lease Should Be Reformed to Correct a Scrivener’s Frror or Mutual
Mistake and Give Effect to the Parties’ Shared Intention.
? Ta reflect the parties’ shared intent to allow the City to enforce its rights under Axticle II
’ {and allow 881 to obtain permancnt relief for violations of its rights under various Articles), this
! Court should refonm the Lease to correct a scrivener’s error or mutual mistake. All that
’ reformation requircs 1s to construc subsection [J as barring the institution of court proceedings
¢ {(subject to the limited exceptions listed in subsection D) with respect o any arbitrable claims,
! rather than with respect to “any” claims.
: “In contract law a scrivener’s error, like a mutual mistake, oceurs when the intention of
’ the parties 15 identical at the time of the transaction but the written agreement does not express
10 that intention because of that error.” Bort, 110 Wn. App. at 579. Similar to scrivener’s error, “[a]
Y mutual mistake exists when both parties to a contract have an identical intention as to the terms
12 to be embodied in the proposed contract, and the writing executed by them is matertally at
. variance with such intention.” Kecsiing v. Pehling, 35 Wn.2d 624, 625 (1950); see also St. Regis
H Paper Co. v. Wicklund, 93 Wn.2d 497, 501 (1980); Ake.rs v, Sinclair, 37 Wn.2d 693, 702 (1950);
o Restatement (Second) of Contracts, § 155 (1981). “This rule has long been followed in
o [Washington].” Akers, 37 Wn.2d at 702. The remedy for both serivenct’s error and mutual
. mistake 15 reformation of the contract to cxpress the intentions of the parties, and can be sought
& be either party to th: contract. See id.; Bort, 110 Wn. App. at 579, In determimng whether
P reformation is appropriate, courts will examine the surrounding circumstances and take into
2 account all facts which shed light on the intentions of the parties. Akers, 37 Wn.2d at 704.
. It is undisputed that the parties intended to exclude disputes related to Article H from
* arbitration: both parties accepted the revision to Article XXV (A), which did just that.
23
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turthermore, the February 2, 1994 Memorandum, produced during Lease negotiations and
describing the addition of the hazardous subslances provision to the list of exempted provisions
reflects the parties’ clear intent “to exclude™ these provisions “from binding arbitration.” |
Davidson Deel, ¥ 13, Ex. E {paragraph 11). There is no evidence that the parties intended to
deny each other a remedy in courl to protect their respective rights in disputes related fo Articles
I, I IV, V, XVI(F) and XIX.  In the rush to finalize the Lease, the parties mistakenly
overlocked the need to revise subsection D to make clear that it applied only to claims that
subsection A required the parties to arbitrale. The parties’ inadvertent failure to expressly limit
subsection I in this way should not trump their intention to give the City and $81 the ability to
seek judicial relief for violations of their rights. This is particularly true where the parties to the
Lease also added a provision allowing the City to seek injunctive relief — the exact kind of relief
that PBC argues only it (through its predecessor in interest) is entitled to seek. The Lease should
be reformed to clarify that Subsection D of the arbitration provision applies only to arbitrable
claims. This will effectuate the parties’ clear intent to carve certain dispute out of the arbitration
clause, and in this instance allow the City and PBC to seek final judgments securing their rights
in disputes related to Articles IL I, 1V, V, XVI(F) and XiX.
VI. CONCLUSION

The Cily and PBC agreed in their Lease that disputes related to Article II would be
decided by a court, not an arbitrator. PIC seeks to avoid this agreciment by improperly
demanding arbitration of a dispute that goes to the heart of Article II. For the reasons given
above, the City respectfully requests that this Court issue an order declaring that, under the terms
of the Lease, disputes related to Article I — including disputes over where the Sonics will play

home games through September 30, 2010 — are non-arbitrable and staying PBC’s arbitration.
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This will altow the merits of the parties’ dispute to be decided where the parties agreed they

would be dectded: in a Kang County court.
N I ‘
DATED this 8 day of October, 2007,

KIRKPATRICK & LOCKHART
PRESTON GATES & ELLIS, LLP

cffrey Johnson, WSBA No. 23066
Jonathan Harrison, WSBA Wo. 31390
Michelle Jensen, WSRA No. 36611

Attomeys for Plaintiff City of Seattle
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The Honorable Harry J. McCarthy
Lol )
K COEIV £D Hearing Date: October 10, 2007
Oral Argument Requested
0 (11} TR | E 1

BYRNES & KELLER LLP

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

CITY OF SEATTLE, a first-class charter city,
Plaintiff, No. 07-2-30997-7 SEA

DECLARATION OF GORDON B.
DAVIDSON

V.

THE PROFESSIONAL BASKETBALL CLUB
LLC, an Oklahoma limited liability company,

Defendant.

w
. T el W i

1, Gordon B, Davidson, declare under penalty of perjury of the laws of the State of
Washington that the following statements arc true and correct. [ am over the age of 18, have
personal knowledge of the matters stated below and, if called to testify, could and would so
testify,

L. I am a retired attormey who formerly practiced in the State of Washington. From
1976 until my retirement in 2002, T was employed by the City of Seatile, first as an Assistant

Corporation Counsel, and later as an Assistant City Attorney and Senior Assistant City Attorney.

DECLARATION OF GORDON B. DAVIDSON - 1 Thomas A. Carr

Seattle City Altorney

&0 Fourth Avenue, 4th Floor
POy, Box 94769

Seattle, WA 98124.4769
(206 684-8200
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2. Within the City Attorney’s Office, my principal responsibility was negotiating and
drafting contracts and leases to which the City of Seattle was a party. In particular, I drafted
numerous leases involving the City, both as lessor and lessee. The Seattle Center was one of the
City departments for which I drafted numérous contracts and leases.

3. . Iwasthe principal drafler, from the City’s side, of the Premises Use & Occupancy
Agreement (the “Lease™) between the City of Seatfle and 58] Sports, Inc, (“SSI”), the corporation
that owned the Seattle SuperSonics (the “Sonics™) at the time that agrecment was negotiated.

4. During the negotiation of the Lease, I exchanged numerous drafts with Eric Rubin,
an attorney in Washington, D.C. who represented S51. T created and modified drafis of the [ease,
reflecting ongoing edits contnibuted by both parties, on my work computer. Tt was my regular
practice to save each distinct draft of the Lease on a 3.5-inch computer disk.

5. I was recently shown a set of five 3.5-inch computer disks (numbered 1 through 5)
that had been retrieved from storage by the City Attorney’s Office. Based on the handwriting on the
label of each disk, [ recognize them as the computer disks on which I saved the drafts of the Lease
generated during negotiations with 851, Attached hereto as Exhibit A are true and correct copics of
screen shots showing the file directories for each of these five computer disks.

6. T understand that my original copy of Disk #5 (which contains the last six drafis 1
saved before the Lease was finalized) is no longer readable, and that the fifth screen shot in Exhibit
A was taken from a backup copy of Disk #5 that was created at the time of 2 1999 arbitration
between the City and 581

7. FEach screen shot in Exhibit A shows the date and time on which | last modified a
particular draft of the Lease {or other Lease-related document). For example, the third page of

Exhibit A shows that a document [ created titled “PU&Q12” was last modilied on February 2, 1994,

DECLARATION OF GORDON B. DAVIDSON - 2 Thomas A. Carr

Seattle City Attorney

600 Fourth Avienne, 4th Floor
PAL Box 94769

Seatile, WA 98124.4704
{206} 684-3200
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at 2:31 pm. “PU&O12” is my shorthand for Draft #12 of the Premises Use-ancl Occupancy
Agreement (L.e., the ]ease).

8. I believe the first draft of the Lease was prepared by Mr. Rubin and was faxed to me
on September 8, 1993. .Attachcd hereto as Exhibit B is a true and correct copy of a portion of Mr.
Rubin’s faxed first draft, namely, the first and final pages of the draft and th;:-secticms of the Lease
entitled and relating to “Arbitration” and “Default and Remedies Therefor.”

8 Mr. Rubin’s first draft of the Lease contained a broad arbitration provision that

provided virtually a]l disputes would be submitted to AAA arbitration. It contained none of the six

- exceptions to arbitration that are set forth in the final version of the Lease entered into on March 2,

1994. See Exhibit B, Article XXIV(A). Mr. Rubin’s first draft contained a correspending provision
(in Article XXIV(D)) that listed the very limited circumstances under which proceedings could be
instituted in court. This first draft did not contain the language that appears in the “Remedies”
clause of thg final version of the Lease providing that “[tJhe City shall also have such other
remedies as may be available to it, which shall include, without limitation, injunctive relief and
damages.”

10.  Afier the City recetved Mr, Rubin’s first draft on September §, 1993, the parties
exchanged numerous subsequent drafts over the ensuing five months. In addition, the parties held
several negoliating sessions, both in person and over the telephone. Drafis that ] prepared for, ot as
a consequence, of those negotiating sessions and saved to computer digk are shown in Exhibit A,

11.  Despite the many changes that were made in the various drafts of the Lease between
September 1993 and late January 1994, the initial arbitration clause remained largely unchanged
during that period of time. Attached hereto as Exhibit € is a true and correct copy of a portion of

Draft #11B of the Lease, which I created and saved to disk, and which was printed out from the

DECLARATION OF GORDON B. DAVIDSON - 3 Thomas A. Carr

Scattle City Attorngy

60 Fourth Avenue, 41h Floor
P.O. Box 47449

Scattle, WA 95124-476%
(206) 684-K200




10
it
12
13
14
15
16
17
18
19
20
21
22

23

Case 2:07-cv-01620-RSM  Document 1-4  Filed 10/09/2007  Page 59 of 109

computer disk.! According to the file directory, Draft #11B was last modified on January 30, 1994,
at 12:13 p.m. As with Exhibit B, I have attached the first and final pages of the drafi, and the
sections entitled and relating to “Arbitration™ and to “Default apd Remedies Therefor.” As was the
case with Mr. Rubin’s first draft (and all intervening drafis), the Arbitration clause in Drafl #11B
provided that virtually all disputes would be submitted to AAA arbitration, and contained none of
the six exceptions to arbitration that are set forth in the final version of the Lease. See Exhibit C,
Article XXV(A). And, as was the case with Mr. Rubin’s first draft (and all intervening dratts),
Draft #11B conlained the corresponding provision that listed the very imiled circumstances under
which proceedings could be instituled in court. See Exhibit C, Article XX V(D).

12. Somctime belween January 30, 1994 apd February 2, 1994, the Lease’s arbitration
clause was rewritten to provide that disputés relating to Articles I1, III, IV, V and XIX arc not
subject to arbitration. Attached hereto as Exhibit I} is a true and comect copy of a portion of Draft
#12 of the Lease (namely, the first and final pages of the draft and the sections entitled and relating
to “Arbitration” and to “Default and Remedies Therefor™), which I cl;cated and saved to disk on
February 2, 1994, and which was printed out from the computer disk. With respecet to these
arbitration exceptions, I recall (hat at some point during the negotiation process the Sonics raised
conecerns about being able to seek quick resolution of disputes regarding the construction schedule
and the amount of time a AAA arbitration would take. T also recall that Cily representatives
believed there were certain potential situations in which the City would benefit from having a judpe

as the decision malker rather than an arbitrator. The carved-out exceptions to the general obligation

' The computer-generated footer at the bottom of this draft identifies it as Draft #11A, but it is saved on the
disk as #11B. Moreover, since the footer in these documents is proprammed to show the date and time the
document was last accessed rather than when it was last modified, the footers in Exhibits C and D hereto do not
cotrespond Lo the actual dates and times on which these documents were saved to disk. The actus] date and time are
those shown in the file dircctories, as reflected in Exhibit A.

DECLARATION OF GORDON B. DAVIDSON - 4 Thomas A. Carr

Seattle City Attorney

600 Fourth Avenue, 4th Floor
PO Box 94704

Seattle, WA 081244740
(206) 684-8200
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{o resolve disputes through arbitration remained in all subsequent drafts of the Lease, including the.
final version.

13 Shortly thereafter, a sixth exception to the arbi&ation clause — concernming disputes
over Subsection XVI(F) (“Hazardous Substances™) — was added. The addition of this exception 15
reflected in a memorandum I wrote on February 2, 1994 to Bill Ackerley (thg President of §8T), Mr.
Rubin, and Terry McLaughlin (the Deputy Director of the Seattle Center). A true and correct copy
of my memorandum is attached hercto as Exhibit E. In the memo, I vﬁ‘ote:

§XXV on pg. 80 has been changed to exclude issues relating Lo hazardous
substances from binding arbitration.

Exhibit E at 2. This change was consistent with the parties® intent Lo identify particular issues
relating to the Lease that would be decided by a judge rather than an arbitrator. The “Ilazardous
Substances” exception to arbitration is reflected in Draft #13 on computer disk, and remained in all
subsequent drafts of the Lease, including the final version.

14.  On February 10, 1994, I created and saved Draft #17, which T belicve refiects the
final set of edits to the Lease. Attached hereto as Exhibit F is a true and correct copy of a portion of
Draft #17 of the Lease. (I understand that this copy of the Drafl #17 was obtained from the City
Archives.) In this draft, the remedies language that appears in Article XX VIC)(1) of the final
Iease — “The City shall also have such other remedies as may be available to it, which shall include,
without limitation, injunctive relief and damages™ - appears for the first time. (The shading around
this language in Exhibit E is formatting T used to show that this was new language in that particular
draft.) .I do not recall the specific details of adding this language, but I do recall that at some point
during the negoliations I expressed the City’s wish to be able to seek injunctive relief in court. This
language was accepted by 881, and appears in the final version of the Tease. A true and comect

portion of the final Lease is atlached hereto as Exhibit G.

DECLARATION OF GORDON B. DAVIDSON - 5 Thomas A. Carr

Seattle City Atomey

600 FPourth Avenue, dth Floor
PO Box 94764

Seattle, WA 98124-476%
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15, Asthe file directory dates listed in Exhibit A reflect, the parties were exchanging
and editing numerous drafts of the Lease in early February 1994. These drafts were created under
enormous time pressurc; both parties wanted to get the Lease approved by the City Council as soon
as possible. The Sonics.; were concerned about the construction schedule, and ensuring that the
renovations to the Coliseum would be completed in time for the 1995-96 NBA season. For its part,
the City wanted to get the Lease in place and construction under way, to ensure that it would once
again have the Sonics as a tenant at the Coliseum. (During the period of construction, the Sonics
were playing their home games at the Tacoma Dome.) As Exhibit A shows, I was saving new
drafts of the Tease as late as February 10, 1994. Just four days later, the City Council passed, and
the Mayor signed, the Ordinance approving the Lease.

16.  [bclieve that this time pressure during final negotiations and drafting explains the
parties’ failure to modify or remove the section of the arbitration clause titled “Timitation on
Judicial Relief” (Article XXV(D) in the final Lease). As explained above, this section was
introduced in the very first draft of the Lease, when all disputes other than those listed in the
“Limitation” section would go to arbitration. When specific exceptions to arbitration were agreed
upon and added in Draft #12, the “Limitation” section obviously no longer made sense, and no
longer reflected the intent of cither the City or of the Sonics (as I understood it, based om the Sonics’
insistence that certain clauses included in the Lease for their benefit be excluded from the arbitration
clausc). Unfortunately, neither Mr. Rubin nor I noticed the obvious inconsistency between the
“Limitation” provision that had been included since the first draft of the Lease and. the exceptions
carved out months later in the “Arbitration” and “Remedies” provisions. Throughout the lengthy

process of negotiating, drafting, and rewriting the Lease, [ endeavored to do carcful reviews and

PECLARATION OF GORDON B. DAVIDSON - 6 | Thomas A. Carr
Scartle City Atlarney

600 Fourth Avenug, 4th Floor
P.O. Bux 9476¢

Scattle, WA 9512447549
(206) 634-8200
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work difigently to eliminate inconsistencies (as did Mr. Rubin), but this one mistakenly slipped past

5.

DATED this 'g* day of October, 2007, at Seattle, Washington.

. Davidson

DECLARATION OF GORDON B. DAVIDSON -7 Thomas A. Carr

Seattle City Attomney

641 Fourth Avenus, 4th Floor
P.(} Box 94769

Seattle, WA 981244769
{206} 684-8200
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AGREEMENT

THIS AGREEMENT i1s entered into by and between THE CITY ¢
SEATTLE, a municipal corporation of the State of Washingto
(hereinafter “the City"“)}, and, $SI SPORTSY INC., a corporatio
organized and existing under the laws of the State of Washingro
{hereinafter "SSI)..

Becitals
WHEREAS, the City is the owner and operator of the New Seattle

Canter Coliseum located in Seattle, Washington; and

WHERERS, G531 is the ownexr and vperater of ‘the Seattle
frapchise of the National Basketball Associatien; and
; WHEREAS, the existing Seattles Center Coliseum i3 a
dateriorating and antigquated thirty ysar old structurs which does
not provide a NBA Team with 2 strucrurally or economically viab®
vanue in which to conduct professional basketball; and

WHEREAS, the City desires to construct a new state of the arx

arena in order to enhance the City but cannet de so without a

principle usar; and

WHERFAS, in order to induce SSI to become the princifgla user
af such an Arensa, to feraedge alternative venues, and to maintain the
SupgrSanics NBA franchilse in Seattle, the City will constzuct a NHew
Seattle Center Colilseum with a capacity of not less than 17,500
persons wien canfiqured fon praféssianal basketball including not
less than 58 luxury suites and aec more than 1100 ¢lub sgats to
replace the existing facility known as the Seattle Center Coliﬁeuﬁ;

and




Case 2:07-cv-01620-RSM ' Document 1-4  Filed 10/09/2007 Page 71 of 109

ITF IR 'FL QRIAIAM mUELGWINETI G GLIRIAS e rm L s e -

IV, ARBITRATION.

a. All claims, dispures and other matters in guastion
between the parties arising out of, or relating teo provisicns of
thia Agraement reguiring their submission to arbitration shall be
decided by arbitratlion in accordance with the Rules—of the American
Arbitravicn Association then in sffect unless the pazties mutually
agree uﬁherwisa. Each party shall déaiqnate ane a.rbi.tratc_u:, who
together aﬁall.dasiénate ¢ third axhitrator. The writtan decision
of a majority nf the arbitrators shall be final and binding on a1l
parties to the arbitration proceeding. The costs and expenses

(including reasonable attorneys’ . fees) of the arbitratior

proceeding shall be assassed in favor of the prevailing party by
the arbiffatéfs, and the assessment shall be setr forth in tha
decision and award of the arbitrators, '

B, Ho arbitration arising ‘out of or semlating to this
Agraement shall include, by conselidation, jeinder or in any other
manner any parties other than the parties to this Agreement and any
other persons substantizlly involved in a common queation of fact
or law, whose preaande ig required if complete relief is ta be
accorded in the arbitration. No parties other than the parties to
this Agresment shall be included as” an original third party or
additional third party tTo an arhitraﬁion. whosé interest or
responsibility 1s insubstantial, Any consent to arbitration
invoelving an additional person or persons shall not constitute
consent to azbitratien of any dispute not described thersin. The

foregoing agreement to arbitrate and any other agrasment to

46
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arbitrate with any additicnal pazrty duly conzented to Ly the
parties hereto shall be specifically enforcesble under pravailing
arbitration law.

c. Notice of the demand for arbitration shall be filed in
writing with the other party and with the Amezmican Arbitration
Aszsociation. The demand for arh;tiat;nn shall be made within a
reascnabhla time after the claim, dlgpute ar other matter in
guestion has arisen, and in no event shall it be made after the
data when institution of leqal or eguitable proceedings based on
such claim, dispute or ather mattaer in gquestion would be barred by
the anplicable statute of limjtations.

o. No praceedings-baaed upon any claim arising ount of or
related to this Agreement ghall ke instituted in any court by any
party heretoc against any other party herete except (i) an action to
compel - arbitration pursuant to this BSection, (ii) an action to
enforce the award of the arbitration panel rendeszed in accordance
with this Section, (iii) to file arbitration award as a judgment,
and (iv) proceedings brought by SSI'fur_}njunctiva ralief or any
other interim remedy te protect SSI'e¢ rights under this Agreement.
IXV, DEFAULT AND REMBDIES THEREFOR

A, Act of pefanlt and Breach by the Partieg: In addition to
the acts and omission dascribed this Agreement, the following acts
and omissions shall constitute a default ard material breach of
this Agreement:

1, The failvra of 85I to comply with all of the

requirements of Section XXIV hereof, reqgarding insurance; or

&7
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r The abandonment &r vacating of the Premisas by S5I;
or

3. Tha failure of 8SI without cause To pay to the City,
in & timely mannar, the amounts dus under Section VIII, herecf; or

§. The failure of the City to maintain the Premimes in
good, safe and efficient operating condition including the prompt
completion of all maintenance replacement on renovation as required
by this Agraement.

5. Tha failura by eithar pazty to pezform or +tha
viclation of any othex conditiaon, warrant covenant or provision of
this Agzeemeﬁt whera sech dafault or defi¢ian¢ylin performance wasg
not remedied within a reasonable time.

B, Hotice to Cure: In the event aither party falls to
perform any obligation under, or vieclates any provision of this
Agresment, the other party shall netify such party of such failure
or violations and, except where impracticabls, shall provide the
ather with a rﬁasunabla period to corract, rsmedy or cesse such
failure or violatlonsg, which peried shall not exceed ninety (50)
days after the date of such notice. Nothing herain shall enable
S8I to avold liabllity for interest on any delinquent payments due
to the City.

c. Rightsz lJpon Default and Breach:

i, In the event 55T fails to corzect, remedy, or cease sugh
failure or wviclation within the time specified in the City’s
notice, tha ity may thereafter terminats this Agreement without

any further progeedings, re-enter the Pramises, lease and license

48
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othersd to uza saild Premises and receive rant and license faos
therefor as if thia Agreement had not been made and S5I shall te
entitled to any offset against any portion of the base rent payable
pursuant to Subsection VII.A.l, heracof, as a copseguenca of such
subseguent lease or licenze,

2. in tha event the City fails to correct, remedy, or cease
such failure or violation within the time specifiad in SSI's
notice, then in addition to any othar remedies avallable to SSI
which shall include qithout limitation injunctive relief, damages,
and tha withholding of Tent, SST may terminate this Aqraement upon
no more than 6 month’s notice, whersupon all of.SSI’s cbhligations
including the ohligation to pay rent, shall tarminate.

D. ‘eprmination by Court Decree: In the event that any court
having jurisdiction renders a declsion that has become final and
that prevents the performance by the City of any of its aobligations
uﬁder this Agraement, either party may terminate this Agreemant,
without recoursa, by providing written notice of termination to the
other pazty, speclfying the pffective date thareof, as of which
date all rights and obligations that accrued priﬁr to the effgetive
date of termination shall terminate,

IXVI. SURRENDER OF PREMISES: HOLDING OVER

A Surrepder and Delivery:. Upon. the expiratieon or
termination of tha use period specified in Section II, hezxeot,
whichevar is earlier, S8I shall surrender the Premises and promptly

deliver to the Seattle Center Director all keys S8I, its officers,
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IN WITNESS WHEREQOF, the parties herate have caused this
Agreement to be executed by having their authorized representatives

affix their signaturss in the space balow:

THE CITY QF SEATILE

By:

Seattle Center Director {as
authorized by the Mayor and
the City Counci))

STATE OF WASHINGTON ]

T t 53.
CQUNTY QF KING }
On this day of y 1933 before

me, the undersigned, a Notary Public in and for the State of

Washington, duly commissioned and sworn, personally appeared

ty ma known to be the Seattls Center

e I

Director, who sxscuted the foregoing instroment, and acknowledgae
the gaid instrumsnr to be tha fras and voluntary act and dead of
the City of Seattle, for the uses and purposes herein mentioned,
and on oath stated that he is authorized to executs the said
Instrument.

WITNESS my hand and officlal seal hareto affixed the day and

year in this certificate above writtan.

NOTARY PUBLIC in and for the State
of Washington, residing at
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PREMISES USE & OCCUPANCY AGREEMENT

THIS AGREEMENT is entercd into by and between THE CITY OF SEATTLE
(hereinalter "the City"), a rnunicipal corporation of the Siate of Washington, and $8I SPORTS, INC.
(hercinafier "SS1", a corporation organized and existing under the laws of the State of Washington.

Regitals -

WHEREAS, 551 1s the owner and operator of the "SuperSonics” defined herein; and

WHERKEAS, the City 15 the owner and operator of the Current Facility; and

WHEREAS, the Current Faclity is a thirty year old sobucture that can no longer provide the
SuperSonics with a playing venue that is cither structurally or cconomically compm';'nblc to the sites in
which Ulh.t..ar NBA teams play; and

WHEREAS, its not economically feasible for the SuperSonics o continue playing
professional basketball games in the Current Facility after the end of the 1993-94 NBA chainpoenship
playolfs; and |

WHERIAS, the City desires to construct a new, state of the art professional baskel-ball
playing facility in order 1o enhance the City but cannot do so without a long-lerm, pancipal user; and

WIHLEREAS, 1n order lo induce SSI to become the principal user of a new playing facility on
a long-term basis in lieu of having the SuperSonics play in an alternative venue, and to maintam the
SuperSonics NBA franchise in Seattle, the City will construct 2 new Scattle Center Coliseumn to
replace the Current Facility in 881 cornmits (o become the principal user of such new Seattle Center
Coliscurn; and

WHERLAS, the City and S8 desire to center into an agrecment specifying the terins and
conditions under which S8I will use a new Seattle Center Coliseum and certain other {acilitics at
Seattle Center on a long-term basis for the playmg of professional basketball by the SuperSonics;

WHEREAS, the City and 85T intend to refine their new Scattle Center Coliseum use and
occupancy agreement by continuing, after the execution of this Agreemmcnt, to negotiate and rcach
agrecment regarding the terns and conditions under which 881 shall conduct and engage n, directly

or indireetly through one or more third parties with which 851 may subcontract to engage imnand
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The City of Seattle
305 Hamison Strect
Seattle, WA 98109

It to 551

SS1 Sports, Inc,

Atm: President

190 Queen Anme Avenue, North
2nd Floor

Seattle, WA 98109

25 ARBITRATION

25.1  Disputes To Be Resolved Through Arbitration: Al claims, disputes and other

matters in queston between the parties ansing out of, or relaing to provisions of this Agreement
requiring their submission. to arhitration shall be decided by arbitration in accordance with the
Commercial Arbitration Rules of the American Arbitration Association then in elffect unless the
partics mutually agree otherwise. The dispute shall be determined by majonty vole of a panel of
three arbitrators, unless the parties agree o have the matter decided by a single arbitrator. The
written decision of the arbitrator(s) shall be final and binding on all partiecs to the acbitration
proceeding. The costs and expenses (including reasonable attorneys' fees) of the arbitration
proceeding shall be assessed in [avor of the prevailing party by the arhitrator(s), and the assessment.-
shadl be sct forth in the decision and award of the arbitator(s).

B. Limnitations on Arbitration Scope; No arbitration ansing out of or relating to this

Agreement shall include, by consolidation, joinder or in any other manner any parties other than the
parties to thus Agreement and any other persons substantially mvolved i a common question of fact
or law, whose presence is required if complete reliel is to be accorded in the arbitration, No parties
othier than the parties to this Agreement shall be included as an original third party or additional thivd
party to an arbitration whose interest or responsibility 15 insubstantial.  Any consent to arbitration
involving an additional person or persons shall not constinte consent Lo arbitration of any dispute not
described therein. The foregoing agrecinent o arbitrale and any other agreement to arbitrate with

any additional party duly consented to by the parties hereto shall be specfically enforceable under
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prevailing arbitration law.

C. Notice of Demand for Arbitraion;  Notice of the demand for arbitration shall be

filed in writing with the other party and with the American Arbitration Association. The demand for -
arbitration shall be macle within a reasonable Gme after the claim, dispute or other matter in queston
has arisen, and in no event shall it be made after the date when msttution of legal or equilable
proceedings based on such claim, dispute or other matter in question would be barred by the
applicable statute of Limitations.

D. Limitation on Judicial Reliel: No proceedings bascd upon any claim arising out of
or related to this Agreement shall be instituted in any court by any party hereto agatnst any other
party hereto cxcept (i) an action to compel arbitration pursuant to this Section, (i) an acton to
cnforce the award of the arbitation panel rendered in accordance with this Section, (i) to lile
arbitration award as a judgment, and (iv) proceedings brought by 85I for injunctive relief or any other

interim remedy o protect $51's rights under dus Agreement.

26 DEFAULT AND REMEDIES THEREFOR

ey LA e o

A Act of Default and Breach by the Parties: In addition to the acts and omission

described this Agreement, the following acts and omissions shall constitute a default and material
breach of this Agreement:

1. S581's Failure o Insure: The falure of 58I to comply with all of the

requirements of SecenArticle XV, hereol, regarding insurance; or
2. S8I's_ Abandonment of Premiscs:  The abandonment or vacating ol the
Preruses by 88T without cause; or

3. §5I's Nonremittance of Amounis_ Duc City:  The failure ol 881 without.

cause (o pay to the City, in a tmely manner, the amounts due inder SeetiopArticle V1L, hereol; or
4, City's Failure 1o Muntain Premises:  The failure ol the City to mamtun the

Premises as required by this Agreement; or

5. Violation of Other Provisions of Agrecmient:  The Fulure by eithier party to
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perform or the violation of any other condition, warranty, covenant or provision of this Agreement
where such default or deficiency in performance was not remedied within a reasonable tune.

B. Notice 1o Cure: In the event either panty fails to perform any obligation hercunder,
whether imposed by law, ordiance, regulation, or otherwise, or violates any provision of this
Agrcement, the other party shadl notify such panty of such fallure or violation and, cxcept where
imnpracticable, shall provide the other with a reasonable period cnrrcct;-remedy or cease such
faalure or violation, which penod shall niot e#cccd ninety (90) days after the date of such notice unless
the naiure of the notified partys obligation 1s such that more than ninety (90) days is reasonably
required for its performance, in which case the notified party shall not be in default if, within such
ninety (90) day period, it commences the activity necessary to cnable it to perform and thereafier
diligently undertakes such activily to its completion. Nothing in this Agreement shall enable 851 to
avoid liability for interest on any delinquent payments due to the City.

C. Rights Upon Default and Breach: Afier expiration of the cure period provided
pursuant o Subsccuon XX VLB, hereof: .

L City. Rights Upon_SSI Defauit & Breach:  In the event 85I fails 1o correct,

rernedy, or ccase such fallure or violation within the ime specified in the City's notice, the City may
thereaficr Lenminate this Agreement without any further proceedings, re-enter the Premises, lease and
liccnse others to use said Premises and receive rent and license fees therefor as il this Agreement had
not been made; provided, that 51 shall remain liable for the full amount due to the City pursuant to
SeetiopAriicle VIII, hereof, as and when due, but may .oﬂ'sct against such Lability the amount
reccived by the City as a consequence of such subscquent lcase or license. The City shall take all
reasonable measures to mitigate any damages.

2. 551 Rights Upon City Default & Breach: In the cvent the City fails (o

correct, remedy, or cease such falure or violation within the tme specified in 85I's notce, then in
addition to any oth¢r remedics available to SSI, which shall include, without lmntanon, mjunctive
relicl, damages, and the withholding of rent, 881 may terminate thas Agreement upon ne maore than

six {6) months notice, whercupon all $80s obligations (hat had not been incurred as of the cllectve
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termination datc, including the obligation 1o pay future rent, shall terminate.

D. Tennination by Court Decree: In the event that any court having junsdiction renders

a decision that has become final and that prevents the performance by the City of any of its
obligations under this Agreernent, cither party may terminate this Agreement, without recourse, by
providing written notice of termination to the other party, specifying the eflective date thereof, as of
which date all riglhts and obligations that accrued prior to the effective da-tc of termination shall

terminate.

27 SURRENDER OF PREMISES; HOLDING OVER

A Surrender and Delivery: Upon the cxpiration or termination of the use period
specitied in 3&HMM I, hereof, whichever is carlier, 8581 shall surrender the Premises and
promptly deliver to the Seattle Center Director all keys S5, its officers, agents, and cmployees may
have to the Seatle Center and the Prenmses.

B. Removal of §51's Property: Pror (o the expiration of the use penod specified

SectionAricle 11, hereof, or in the event this Agreement is terminated, within fifteen (15) days after
the termination date, whichever is earlier, the 551 shall remove, at its sole expense, all trade lixturcs,
trade furnishings, trade equipment, Advertising displays and other personal property owned or
installed by 851 in, on, or from the Premises, taking due care to not unrcasonably injure or damage
the Premises, and shall make such repairs to the Prermiscs as shall be necessary to restore the same to
their condition as of the commencement détﬂ of the use period specilied in SectionArticle II, hercol,
ordinary wear and tear and mnprovements, additions, and alterations approved by the City excepted.
Notwithstanding any other provision hercof, improvements, additions, and alterations stalled on the
Premises by the City or by SS8I with the City's Approval shall not be removed without the express,
wrilicn authorizaton of the Scatle Center Direetor,

C. Storage ol 85I's Property: In the event 551 fails to remove all fixbres, Rirmishings,

trade equipment, and other personal property owned by S81 on or by the time specified in

Subscetion XXVILB, hercof, the City may, but shall not be required to, remove such matenial from
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following attached exhibits: |

Fxhibit "A” Coliseum Floorplan showing Club Seat and Courtside Scat ‘
locations

Exhibit "B Coliseumn Site Map showing, inter alia, the South Coliscum Parking Lot

Exhubit "C" Coliseum Floorplan showing Function Room locations

Exhibit "D Map showing Practice Facility site

Exhibit "k Ground Lcase for Practice Facility sie

Fxhibit “F' Map showing SS51 Retail Facility location

Fxhibit "G-1"  Coliseum Floorplans showing 551 Unlimited Use Facilines -

Extubit "G-2"  Coliseum Floorplans showing authorized S51 use and occupancy areas
on any Day of Game

Exhibit "H" Food and Beverage Service Agreement

Fixlbit "T" Novclues Concession Agreement

which extubits, by this reference, are incorporated hercin, contains and constitutes all of the
covenants, promises, agreemnents, and conditions, either oral or written, between the parties regarding

the subject. malter thereof.

IN WITNESS WHERLOF, the parties hereto have caused this Agreement o be executed

by having their authorized representatives affix their signatures in the space below:

S51 SPORTS, INC. . THE CITY OF SEATTLF.
By: . By:

President Seatile Center Director

Pursuant to Ordinance

STATE OF WASIIINGTON )
) ss:
COUNTY OF KING )
On thus _ day of » , 1994, belore me, the undersigned, a Notary Public in

and lor the State ol Washington, duly commissioned and swormn, personally appearcd

__. to me known 10 be the Seattle Center Director, who executed the {oregoing instrument, and
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acknowledge said insttument to be the free and voluntary act and deed of The City of Seattle, for the
uses and purposes hercin mentioned, and on oath stated that she is authorized o exccute said
Instrument.

WITNESS my hand and official seal hereto alfixed the day and year in this certificate above

WrItlen.

—_—

{Signature} (Print or type name)

NOTARY PUBLIC 1 and for the State of Washington, residing at
My appointment expircs

STATE OF WASHINGTON )
' ) s8:
COUNTY OF KING )
Onthis _ dayol 1994, before me personally appeared ) , Lo

me known to be the President of $SI Sporis, Inc., the corporation that executed the foregoing
nstrument, and acknowledged said instrument to be the lree and voluntary act and deed of said
corporalion, for the uses and purposes therein mentioned, and further that said oflicer has the
authority to sign on behall’ of said corporation.

WITNESS my hand and official seal hereto affixed the day and year in this certificate above

writicn.

(Simanure) - (Print or type name)

NOTARY PUBLIC in and lor the State of Washington, residing at
My appointment expires |
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EXHIBIT D
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PREMISES USE & OCCUPANCY AGREEMENTT

THIS AGREEMENT is entered into by and between THE CITY OF SEATTLE
(hereinafier "the City", a municipal corporation of the State of Washington, and 881 SPORTS, INC.,
{hercmafter "SSI"), a corporation organized and existing under the laws of the State of Washington.

Recitals -

WHERFEAS, SS1 is the owner and operator of the "SuperSonics” delined herein; and

WHEREAS, the City is the owner and opcrator of the Current Facility; and

WHERFAS, the Current Facility is a thirty year old SUUCIL;FC that can no longer provide the
SuperSonics with a playing venue that is either structurally or economically comparable (o the sites in
- which other NBA tcams play; and

WIIEREAS, its not economically feasible for the SuperSonics to conbnue playing
professional baskethall games in the Current Facility after the end of the 1993-94 NBA championship
playotts; and

WHIEREAS, the City desires Lo construct a new, state of the art professional basket-ball
playing facility in order to enhance the City but cannot do so without a long-tcim, principal user; and

WIIEREAS, in order to induce $51 10 become the principal user of a new playing [acility on
a long-term basis in lieu of having the SuperSonics play in an alternative venue, and to mauntain the
SuperSonics NBA franclise in Scattle, the City will construct a new Seattle Center Coliscum to
replace the Current Facility; and

WIHEREAS, the City and 851 desire 1o enter into an agreement. specilying the terms and
conditions under which 8§51 will use a new Scatde Center Coliseum and certan other facilities at
Seattle Center on a long-term basis for the playing of professional baskctball by the SuperSonics;

WHERFEAS, the City and 851 intend 1o refine their new Seattle Center Coliseum use and
occupancy agreement by contnuing, after the execution of this Agreement, 1o negotiate and reach
agreemenl regarding the terins and conditions under which 881 shall conduct and engage in, directly
or indirecdy through one or more third parties with which §81 may sub-contract 10 engage inand

conduct food and heverage concession sales and novelucs conces-sion sales in and from such new
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25.1  Disputes To Be Resolved Through Arbitration: All claans, disputes and other

maltters in (uestion between the parties arising out of, or relating to provisions of tlus Agree-ment
shall be deaided by binding arbitration in accordance with the Cotnmercial Arhiiration Rules of the
American Arbitration Association then in effect unless the parties rﬁumaﬂy agree otherwise or unless
the clann, dispute, or malier in question relates to the provisions of Article I ("Term; Use Period"),
Article I ("Termunation of Current Agreement Providing Scattle Center Space for SuperSonics
Home Games Use'), Article TV ("Coliseum Design And Construction”), Articlc. V {("Coliscum
Planning & Comnstruction Schedule; 851 Opportunities to Void Agreement’) or Article XIX ("Subcon-
tracting and Transfer of Ownership”. The dispute shall be determuned by tajonity vote ol a panel of
three arbitrators, unless the parties agree to have the maiter decided by a single arbitrator. "The
writtcn decision of the arbitrator(s) shall be fina! and binding on all parties to the arbitration
procceding.  The costs and expenses (including reasonable attorneys' lees) of the arbitration
proceeding shall be assessed in favor of the prevailing party by the arbitrator(s), and the assessment
shall be set {orth in the decision and award of the arbitrator(s).

B. Limitations on Arbitration Scope: No arbitration ansing oul of or relating to tlus
Agreement shall include, by consolidation, jeinder or in any other manner any parties olher than the
parties to this Agreement and any other persons substantially involved in a common question ol [act
or law, whose presence is required if complete relicf is to‘bu accorded in the arbitration. No parties
other than the partics to tus Agreement shall be included as an original third party or additionat third
party to an arbitraton whose interest or responsibility is insubstanual. Any consent Lo arbitranon
involving an addiional pevson or persons shall not constitute consent to arbitration of any dispute not
descnbed theremn. The foregoing agrecment to arbitrale and any other agreement to arbilrate with
any additional party duly consented Lo by the parties hereto shall be specifically urlforcc;;_blc under’
prevailing arbitration law.

C. Notice of Danand for Arbitration:  Notice of the demand for arbitration shall be

filed in wnting with the other party and with the American Arbitraton Association. The denand for
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arbitration shall be made within a reasonable time after the claim, dispute or other matter in question
has ansen, and i no event shall it be made after the date when institution of legal or equitable
proceedings based on such claim, dispute or other matter in qgucstion would be barred by the
applicable statute of |imitﬁﬁnns.

D. Limitation on Judicial Reliefl: No proceedings based upon any clum ansing out of

or related to this Agreement shall be instituted in any court by any party l;:,rato agamst any other
party hereto except (i) an action to compel arbitration pursuant to this Section, (W} an action to
enforce the award of the arbitration panel rendered in accordance with tus Section, (i) to file
arbitration award as a judgment, and (iv) proceedings brought by 581 for injunciive rehef or any other

interim remedy 1o proteet $50's nghts under this Agreement.

26 DEFAULT AND REMEDIES THEREFOR

A Act of Default and Breach by the Parties: In addition to the acts and omission
described this Agreement, the following acts and omissions shall constitute a default and matena
breach of this Agrcement:

L. "§8I's Failure {0 Insure: The failure of $51 0 comply with all of the

requirements of Article XV, hercof, regarding insurance; or

2, $SI's Abandonment of Premises; The abandonment or vacating of the

Premiscs by 581 without canse; or

3. §81's Nonremittance of Amounts Due City:  The failure of SSI without

causce to pay to the City, in a timely manner, the amounts due under Article VIII, hereof; or

1. City's Failure to Maintan Premises:  The failure of the City to maintan the

Premmises as required by this Agreement; or

r

5. Violation of Other Provisions of Agreement:  The falure by ¢ither party to

performn or the viclation of any other condition, warranty, covenant or provision of this Agrecinment
where such default or deficiency in performance was not remedied withan a reasonable tme.

B. Notice to Cure: In the event cither party fals to perform any obligation heveunder,
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whether imposed by law, ordinance, regulation, or otherwise, or violates any provision of this
Agrecment, the other party shall notify such party of such failure or violation and, except where
unpracticable, shall provide the other with a reasonable period to correct, remedy or cease such
fatlure or vielation, which period shall not exceed nincty (90) days after the date of such nobice unless
the nature of the notified party's obligation is such thal more than ninety (90) days 1s rcasonably
required for its performance, in which case the notified party shall not be in default if, withun such
mnety (90) day penod, it commences the activity necessary to enable it to perform and thereaficr
diligently undertakes such activity to 1s completion. Nothing in this Agr(',ﬁmﬂnll shadl enable §S1 o
avoid liability for interest on any delinguent payments due to the City.

C. Rights Upon Default and Breaclh: After expiration of the cure period provided

pursuant (o Subscenon XXV B, hercot:

1. City Rights Upon 851 Dci‘hult & Breach: In the event 551 fails to correct,
remedy, or cease such faillure or violaton within the time specified i the City's notice, the City may
thereafter terminate this Agreement without any further proceedings, re-enter the Premuses, lease and
license others to use said Premises and receive rent and license fees therefor as if dus Agreeinent had
not been made; provided, that 851 shal] remain liable for the full amount duc to the City pursuant to
Anticle V111, hereol, as and when due, but may oflsel against such hability the amount received by the
City as a consequence of such subsequent lease or license. The City shall take all reasonable
measurcs to mitigate any damagcs,

2. SSI Rights Upon City Delault & Breacl:  In the event the City fals 1o

correct, remedy, or cease such failure or violation wathin the time specilied in 8510's notice, then in
addition (o any other remedies available to 58I, which shall include, without. limitation, injuncnve
reliel, damages, and the withholding of rent, $51 may terminate this Agreement upon no more than
six {0) months' notice, whercupon all §51's obligations that had not been incurred as of the ellcctive
termination date, including the obligation to pay luture rent, shall terminate.

13, Termination by Court Decree: In the event that any court having jurisciction renders

a deasion that has become final and that prevents the performance by the City of any ol us
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obligations under this Agreement, either party may terminate this Agreement, without recourse, by
providing written nolice of termination to the other party, specilying the eflective date thereof, as of
which date all nghts and obligations that accrued prior to the cffective date of tennination shall

terminate,

27  SURRENDER OF PREMISES; HOLDING OVER

A. Surrender and Delivery; Upon the cxpiration or termination of the use penod

specified i Article 1, hereof, whichever is earlier, SS1 shall surrender the Premises and prompty
deliver to the Seattte Center Director all keys SSI, its officers, agents, and employecs may have to the
Seattle Center and the Premses,

B. Bemoval of 85I's Property: Prior to the cxpimation of the use penod speafied in

Article II, hereof, or in the event this Agreement. is terminated, within fifteen (15) days after the
termination date, whichever is earhier, the 881 shall remove, at its sole expense, all trade fixtures, trade
furnishings, trade equipment, Advertising displays and other personal property owned or installed by
551 in, on, or from the Premises, taking due care to not unrcasonably injure or damage the Premiscs,
and shall make such repars to the Premises as shall be necessary to restore the same (o their
condition as of the commencement date of the use perioél specitied in Article 11, hereol, ordinary
wear and tear and improvements, additons, and alterations approved by the City excepted.
Notwithstanding any other provision hereol, inprovements, addifions, and alterations installed on the
Premuses by the City or by 551 with the City's Approval shall not be removed without the express,
writlen authorization of the Scattle Cenler Director.

C. Storage of 85I's Property: In the cvent 581 [ails to remove all tixtures, furnishings,

trade equipment, and other personal property owned by SS8I on or hy the time specified in
Subsection XXVTIB, hereol, the City may, but shall not be required o, remove such material from
the Premuses and store the same, all at $51's expense; and in the cvent the City removes or armanges
[or the storage of such matenal, 851 shall reimburse the City lor all costs incurred in connection with

suchi removal or storage, including any administrative costs, which reimbursement shall be paid within
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Fxhibit "E Ground [ ease for Practice Facility site

Fxhibit "F* Map showing 551 Retal Facility location

Fxhibit "G--1"  Coliscum Floorplans showing SS1 Unlimited 1Jse Facilities

Lxhibit "G-2"  Coliseurn Floorplans showing anthorized $S1 use and occupancy areas
on any Day of Game

Exhibi " Food and Beverage Service Agrecment
Exhibat I" ‘Noveltics Concession Agreement
Exhibit " Photographs of "Look & Feel’ of Salt Lake City Delta Center on

September 28, 1992
which exhibits, by thus reference, are mcorporated herein, contains and constitutes all of the
covenanls, promises, agreements, and conditions, either oral or written, between the parties regarding

the subject matter thereol.

IN WITNESS WHEREOQOY, the parties hereto have caused this Agreement to be exccuted

by having their authorized representatives allix their signatures in the space below:

§51 SPORTS, INC., THE CITY OF SEATTLE

By: — By:

President Scatide Center Directlor

Pursuant to Ordinance

STATE OF WASHINGTON )
) ss
COUNTY OF KING )
On dus _ day of , 1994, before me, the undersigned, a Notary 'ublic in

and for the Stale of Washington, duly commissioned and sworn, personally appearcd
__, o me known o be the Seattle Center Director, who executed the foregoing instrument, ancd
acknowledge saidl instrument to be the free and voluntary act and deed of The City of Seattle, for the
uscs and purposes hercin mentioned, and on oath stated that she is authonized (0 execute said

mstrument-
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WITNESS my hand and official scal hereto aflixed the day and year in this cerificate above

Wwritten,

(Signamr;)_ (Print or type name)

NOTARY PUBLIC in and for the State of Washington, residingat
My appointment expires _

STATE OF WASHINGTON )
} as:
COUNTY OF KING )

Onthis _ dayof . 1994, belore me personally appeared , Lo

me known to be the President of 881 Sports, Inc., the corporation that executed the {orcgoing
mstrument, and acknowledged said instrument o be the free and voluntary act and deed of said
corporation, for the uses and purposcs therein mentioned, and lurther that said officer has the
authority to sign on behalf of said corporation.

WITNESS my hand and official seal hereto affixed the day and year in tius cerificate alx_wc

wrtten.

(Signature) a (Print of type name)

NOTARY PUBLIC in and for the State of Washington, residing at
My appointment expircs

Rhadd 12104 1/14:211
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EXHIBIT E
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SEATTEE OTY ATtouney
MARK N, IR

MEMORANDUM

TO: Bill Ackerley, President, 851, Inc,
Eric Rubin, General Counsel, 881, Inc.
Terry McLaughlin, Deputy Director, Seattle Center

FROM: Gordy Davidson, Assistant City Attorncey -
[aw Department |

SUBJECT:  FINAL (?) Premises Use & Occupancy Agreement
DATE: February 2, 1994

Attached please lind a redlined version of the latest draft of the Premuscs Use & Occupancy
Agreement. Mostof the changes proposed in the version having the footer

lgbdd12-2+1/11:22], wlich all of you received, were acceptable. The changes not accepted and
revisions therefore are noted below:

1. On page 13 in §IV.H, I've added to the text that prohibits, without SSI Approval,
changes to the facility that "would materially and adversely affect the playing, exhibition, and viewing
of a Home Game..." language that appears after that quoted provision in many other subsections,
whicl: supplements the prohibition by including, as well, changes that would materially and adversely
alfect “the exercise of any other right granted to $SI hereunder... " This addition appears twice in
this subsection. ‘

9, The SSI “guarantee” provision on pp. 15-16, in §V.B has been rewritien (o mesh, 1
trust, with the understanding T have regarding 557 concerns and intentions. Please examine this
provision carelully so0 we can get immediate closure on this issue.

3. Bill has agreed to accommeodate Councilmember Donaldson's serious interest i
including on pg. 33, the proposed text of §VIILC.Li in the Agreement, with the understanding that
the words "the most” are to be changed to "an,” which change is highlighted in this drafi. From what
Councilmember Donaldson indicated to me, that inclusion should help considerably in keeping her
Favorably disposcd towards this proposal.

4. On pp. 48-49, whal have been wdentified as "opportunities” in the tides for §§XILA, B.
and C are now labeled as "rights” to be consistent with the text

5. On pe. 49, §XIL.C.1 is renitled to reflect the movement of text relaing to the "ile
sponsorstip” to a new §XIT.C.11 dealing with that tapic.

6. On pg. 49, §XILC is also changed to reflect the glass sides of the Coliscurn and the
dillerent desires of the parlies to generate interest in Advertisig displays in the Coliseum as
vontrasted to the 881 Retail Facility. The restrictions previously in this subsection regarding 551
Retail Facility Advertising displays have been deleted.
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7. On pg. 52, in §XI1.C.5, the performance "black-out™ conditions have been reworded
to match my understanding of the agreements Bill and Terry reached lage Tuesday alternoon.

8. On pp. 54-55, §XIT1.C.10 has been changed o climinate the redundasit words "no
more than in referting to the mumber of allowable Advertising displays in the Coliscurn to create a
"look and feel” equivalent to that of the Delta Center, The reference to the date in this subscction has
also been eliminated (for the date will be noted on an exhibit, which allows for an updating of the
photographs i the event they are secured and the "look and feel” is stll the same).

9. A new §XILC.11 is added on pg, 55 to address title sponsorship issues.

10.  'The indemmnification provision on pp. 57-58 in §XV A has been "tweaked” to divide it
into general obligations and a peculiar limited obligation (the new §XV.A.3) addressing the situation
where property damage or bodily injury results from or arses out of "consiruction” actvity. This
language is a paraphrasing of a [airly recent state statute, which has been "FAXed" to Enc.

H. §XXV on pe. 80 has been changed o exclude issues relating to hazardous substances
from binding arbitration.

You will receive changes to the Practice Facility Leasc after T receive a corrected property
description from Seaule Center, which should occur early Wednesday, I hope. That document wll
also have the property description and the access easements both set forth as exhabits, so they can be
adjusted as necessary without having 1o go back to the City Council for reauthorizaton.

Fric, Darren was sent by modem draft 13 of the Premises Use & Occupancy Agreement last
nite about 10:40 your ume, so 1 cxpect you'll have it in your hands early in the moming. Please
contact me hefore T leave home (o discuss issues we may still have to deal with, Tl be dry behind the
cars and ready to talk with you by 7 AM - Scattle time,
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EXHIBIT F
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L

PREMISES USE & OCCUPANCY AGREEMENT

" THIS AGREEMENT is entered into by and between THE CITY OF SEATTLE
(hereinafter "the City"), a municipal corporation of the State of Washington, and S8 SPORTS,
INC. (hereinafter “S51"), a mrporauon organized and existing under the laws of the State of
Washington,

Recitals .

‘ WHEREAS, SSI is the owner and operator of the "SuperSonics” as defined herein;
and . '

WHEREAS, the City is the owner and operator of the Current Facility; and

WHEREAS, the Current Facility is a thirty year old structure that can no longer provide
the SuperSonics with a playing venue that is either structurally or economically. comparable to
the sites in which other NBA teams play; and

WHEREAS, it is not economically feasible for the SuperSonics to continue playing
professional basketball games in the Current Pacility after the end of the 1993-94 NBA
championship playoffs; and

WHEREAS, the City desires 1o construct a new, state of the art professional basketball

playing facility in order to enhance the City but cannot do so without a long-term, principal user;
and

WHEREAS, in order to induce $51 to become the principal user of a new playing facility
on 2 long-term basis in lieu of having the SupcrSonics play in an alternative venue, and to
maintain the SuperSonics NBA franchise in Seattle, the City will construct a2 new Seattle Center
Colisesm to replace. the Current Facility; and

WHEREAS, the City and SSI desire to enter into an agreement specifying the terms and
conditions under which S8T will use a new Seattle Center Coliseum and certain other facilities

at Seattle ‘Center on a long-term basis for the playing of professional basketball by the
SuperSomcs

WHEREAS, the City and SST intend to refine their new Seattle Center Coliscum use and
occupancy agreement by continuing, after the execution of this Apreement, to negotiate and
reach dgreement regarding the terms and conditions under which SSI shall conduct and engage
in, directly or indirectly through one or more third parties with which SSI may sub-contract to
engage in and conduct food and beverage concession sales and novelties concession sales in and
from such new Coliseum, which agreements shall become the: Food and Beverage Service
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- I to the City:

Seattle Center Director

Secattle Center Departrent

The City of Seattle ;
305 Harrison Street

Seattle, WA 98109

If 10 SSI:

551 Sports, Inc.

Atn: President

190 Queen Anne Avenue, North
2nd Flooar

Seattle, WA 98109

XXV, ARBITRATION

A, Disputes To Bc Resolved Through Arbitration: All claims, disputes and
other matters in question between the parties arising out of, or relating to provisions of this
Agreement shall be decided by binding arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration Association then in effect unless the parties
mutually agree otherwise or unless the claim, dispute, or matter in question relates to the
provisions of Article IT ("Term; Use Period"}, Article ITI ("Termination of Current Agreement
Providing Seaule Center Space for SuperSonics Home Games Use"), Article IV ("Coliseum
Desipn and Construction"), Article V ("Coliseum Planning & Construction Schedule; §SI -
Opportunities to Void Agreement™), Subsection XVIF (“Hazardous Substances”) or Article XIX
("Subcontracting and Transfer of Ownership"). The dispute shall be determined by majority
vote of a pancl of three arbitrators, unless the parties agree to have the matter decided by a
stngle arbitrator. The written decision of the arbitrator(s) shall be final and binding on all
parties to the arbitration proceeding. The costs and expenses (including reasonable attorneys’
fees) of the arbitration proceeding shall be assessed in favor of the prevailing party by the
arbitrator(s), and the assessment shall be set forth in the decision and award of the arbitrator

R

18 § 50 Han

B. Limititions on Arbitration Scope: No arbitration arising out of or relating
to this Agreement shall include, by consclidation, joinder or in any other manner any partics
other than the parties to this Agreement and any other persons substantially involved in a
common question of fact or law, whose presence is required if complete relief is to be accorded
in the arbitration. No parties other than the parties to this Agreement shall be included a5 an
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original third party or additional third party to an arbitration whose interest or responsibility is
insubstantial. Any consent to arbitration involving an additional person or persons shall not

constitute consent to arbitration of any dispute not described therein, The foregoing agreement
to arbitrate and any other agreement to arbitrate with any additional party duly consented to by
the parties hereto shall be specifically enforceable under prevailing arbitration law.

C. Notice of Demand for Arbitration; Notice of the demand for arbitration
shall be filed in writing with the other party and with the American Arbitration Association.
The demand for arbitration shall be made within a reasonable time after the claim, dispute or
other matter in question has arisen, and in no event shall it be made afier the date when
institution of legal or equitable proceedings based on such claim, dispute or other matter in
question would be barred by the applicable statute of limitations.

D. Limitadon on Judicial Relief: No proceedings based upon any claim arising
out of or related to this Agreement shall be instituted in any court by any party hereto against
any other party hereto except (i) an action to compel arbitration pursuant to this Section, (ii) an
action to enforce the award of the arbitration panel rendered in accordance with this Section, (iii)
1o file arbitration award as a judgment, and (iv) proceedings brought by SSI for injunctive relief
or any other interim remedy to protect SST°s rights under this Agreement.

XXVI. DEFAULT AND REMEDIES THEREFOR

A, Act of Default and Breach by the Parties; In addition to the acts and

omission described this Agreement, the following acts and omissions shall constifute a default
and material breach of this Agreement:

I. 85I's Failure to Insure:  The failure of 551 to comply with all of the
requirements of Article XV, hereof, regarding insurance; or

2. 58I's Abandonment of Premises: The abandonment or vacating of the
Premises by SSI without cause; or

3. SSI's Nonremittance of Amounts Due City:  The failure of SSI without
cause to pay to the City, in a timely manner, the amounts due under Article VIII, hereof; or

4. City's Failure to Maintain Premises; The failure of the City to
maintain the Premises as required by this Agreement; or

3. Violation of Other Provisions of Agreement:  The failure by either
party to perform or the viclation of any other condition, warranty, covenant or provision of this
Agreement where such default or deficiency in performance was not re.mcdled within a

reasonable time YRIESEA SEsciHE HoR G G
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B. Notice to Cure: In the event either party fails to perform any cbligation
hereunder, whether imposed by law, ordinance, regulation, or otherwise, or violates any
provision of this Agreement, the other party shall notify such party of such failure or violation
and, except where impracticable, shall provide the other with a reasonable period to correct,
remedy or cease such failure or violation, which period shall not exceed ninety (90) days after
the date of such notice unless the nature of the notified party’s obligation is such that more than
ninety (90) days is reasonably required for its performance, in which case thenotified party shall-
not be in default if, within such ninety (90) day period, it commences the activity necessary to
enable it to perform and thereafter diligently undertakes such activity to its completion, Nothing
in this Agreement shall enable SS1 to avoid liability for interest on any delinquent payments due
to the City.

C. Rights Upon Default and Breach: After expiration of the cure periﬂ(]
provided pursiiant to Subsection XX VI B, hereof:

1. City Rights Upon 55] Default & Breach:  In the event 85! fails to
cortect, remedy, of cease such failure or violation within the time specified in the City's notice,
the City may thereafter terminate this Agreement without any further proceedings, re-enter the
Premises, lease and license others to use said Premises and receive rent and license fees therefor
as if this Apreement had not been made; provided, that SSI shall remain liable for the full
amount due to the City pursuant to Article VIII, hereof, as and when due, but may offsel against
such habﬂlty the amount received by the Cll‘. as a con

. . g

.m sures to mi Ig te any damage:s

2, 58I Rights Upon City Default & Breach:  In the event the City fails
to correct, remedy, or cease such {ailure or violation within the time specified in 8S1's notice,
then in addition to any other remedies available to SSI, which shall include, without limitation,
imjunctive relief, damages, and the withholding of rent, SSI may terminate this Agreement-upen
Ha—mefe—th&ﬂ—ﬂﬂ-fﬁ}ﬂemhﬁ—ﬁe&ee whereupon all $81's obligations that had not been incurred

as of the effective termination date, including the obligation to pay future rent, shall terminate.

D. Termination by Court Decrec: In the event that any court having
jurisdiction renders a decision that has become final and that prevents the performance by the
City of any of its obligations under this Agreement, either party may terminate this Agreement,
without recourse, by providing written notice of {ermination fo the other party, specifying the
effective date thereof, as of which date all rights and obligations that accrued prior to the
effective dale of termination shall terminate.
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STATE OF WASHINGTON )
) ss:
COUNTY OF KING )

On this day of , 1994, before me, the undersigned, a Notary
Public in ang for the State of Washington, duly commissioned and swom, personally appeared
» 1o me known to. be the Seattle Center Dlre.cmr who executed the
foregoing msr_rumnnt and acknowledge said instrument to be the free and voluntary act and decd

of The City of Seatlle, for the uses and purposes herein mentioned, and on oath stated that she
is authorized 1o execute s_aicl instrument, ‘ :

WITNESS my hand ang official seal hereto affixed the day and year in this certificate above
written.

(Signature) (Print or type name)

NOTARY PUBLIC in and for the State of Washington, residing at
My appointment expires .

{EbOXYT 24167 12:14) - 60 : )
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STATE OF WASHINGTON )
. ) E5:
COUNTY OF KING )

On this day of , 1994, before me personally appeared -
' , to me known to be the President of $SY Sports, Inc., the corporation that executed the
foregoing instrument, and acknowledged said instrument to be the fres and voluntary act and
deed of said corporation, for the uses and purposes therein mentioned, and further that said
officer has the authority to sign on behalf of said corporation,

WITNESS my hand and official seal hereto affixed the day and year in this certificate above
written, :

(Stgnature) (Print or type name)

NOTARY PUBLIC in and for the State of Washington, residing at
My appointment expires .

[bd#i7 2+143 11:16] 61
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EXHIBIT G
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PRENMISES USE -
& |
OccurAnNCY
AGREEMENT

between

THE CITY OF SEATTLE

and

SSI SPORTS, INGC.

March 2, 1994
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If to the City;

Seatile Center Director .
Scanfe Center Depariment |
The City of Seaule {
305 Harrison Strect -
Seattls, WA 98109

If to 55I:

551 Bports, Inc.

Aftn; President

190 Queen Anne Avenue North
Znd Floor )

Seatte, WA 98109

XXV. ARBITRATION

A. D[sputes To Be Resalved 'I'hmugh Arbiwation: All claims, disputes and other
mauers in question between the parties arising out of, or relating to provisions of this
Agresment shall be decided by binding arbitration in actordance with the Commercial
Arbitration Rules uf \he American Arbitration Association then in effect unless the parties
mutually agree otherwise oc unless the claim, dispute, or matier in question reldtes to the
provisiuns of Asticle 1T (*Term: Use Period™), Article I ("Termination of Current
Agreement Providing Seartls Center Space for SuperSonics Home Games Use"), Anicle IV
{(*Coliseum Deésign and Construction™), Article V ("Coliseum Planning & Construction
Schedule; 551 Oppoitunities o Void Agreement"}, Subsection XVLF ("Hazardous |
Subs@nices”) or Article XIX ("Subconiracting and Transfer of Qwnership”). The dwputc
shall be determined by majarity vore of a panel of three arbitrators, unless the panies agree
lo have the matter decided by a smg!c arbitrator. The written decision of the arbitrator(s)
shall be final and binding on Il parties to the arbitration proceeding, The costs and [FXPERSCS
(including reasonsble attorneys’ fees) of the arbitration proceeding shall be assessed in favor
of the prevailing party by the arbitmtor(s), and the assessmeni shall be set forth in the
decision and award of the arbitrator(s). The parties recognize thal 2 nzed may arse for 2
more expeditious resolution of disputes coricerning Article 1V (" 'Coliseurt Design and
Construction”) and therefore will make their best efforts to develop 2 mutually sausfactc}ry
informal dispute resolution mechanism for such matters,

B. Limitations on Arbitration Scope: No arbitration ansing out of or relaling 10
this Agreement shall include, by consolidation, joinder or in any other manner any panies
other than the panties 10 this Agreement and any other persods substantially involved in a
common guesiion of fact or law, whose presence is required §f complete relief is to be
accorded in the arbitration. No parties other than the parties io this Agreement shall be
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included as an original third party or additional third party lo an arbiration whosa interest or
responsibility is insubstantial, Any consent to arbitration involving an additional person or
persons shall not constitute consent to arbitradon of any dispute not described thersin. The
foregoing agreement to arbitrate and any other agresment 1o arbitrate with any additional
party duly consented to by the parties hereto shall be specifically cnfarceablc under
prevailing arbitration law.

C. Notice of Demand for Arbitration: Notice of the demand for arbitration shalf
be filed in writing with the other party and with the American Arbitration Associadon, The
demand {or arbitration shall be made within a reasonable time after the claim, disputs or
other matter in queston has arisen, and In no event shall it be made after the date when
institution of legal or equitabls proceedings based on such claim, dispute or other malter In
question would be barred by the applicable statute of limitations,

D, ' Limitation on Judicial Relief: No proceedings based upon any claim srising
out of or related o this Agreement shafl be instituted in any court by any party heret apainst
any other party herctn except {i) an action to compel arbitration pursiant to this Section, (if)
an action to enforee the award of the arbitration panel rendered in accordance with this
Section, (i) to file arbitrarion award as a judgment, and (iv) proceedings brought by SSI for
injunctive relief or any other intefim remedy to protect S81's rights under this Agresment,

XXVI. DEFAULT AND REMEDIES THEREFOR

A.  Act of Default and Breach by the Parties: In addition to the acts and
omission deseribed this Agreement, the following acts and omissions shall constitute a defauls
and material breach of this Agreement:

1. 8S8I's Fazilure to Insure;  The failure of SST to ¢omply with all of the
requirements of Article XV, hereof, regarding insurance; or

2. 55I's Abandonment of Premises:  The abandonment or vacating of the
Premises by §51 without cause; or

3. 58I's Nonremittance of Amounts Due City:  The failure of S§I without
cause & pay 10 the City, in & timely manner, the amounts due under Article VI, baeaf; ar

4. City's Failure lo Maintzia Premises:  The fallure of the City @
maintain the Premises as reguired by this Agreement; or

3. Violation of Other Provisions of Agreemient:  The [ailure by either
party (o pucfor or the violation of any other condition, warranty, covenant or pmwsicm of
this Agreement where such default or deficiancy in performance was not remedied within a
reasonable time unless a specific perod of time is specifically provided for hergin.

33
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|
|
|
i
1
' ‘ . 1
B. Notice tp Cure: In the event elther party fails to perform sny obligation |
hereunder, whether imposed by law, ordinance, regulation, or otherwise, or violates any !
provision of this Agreement, the other party shall notify such party of such faiture or ,
violation and, except where impracticable, shall provide the other with a reasonable period 1o J
corect, remedy or cease such failure or violation, which period shull not excead ninety (90) ;
days after the date of such nodce unless the natare of the nodfied party's obligation is such : '
thar more than ninety (90} days is reasonably required for its performance, in which case the '
notified party shall not be in defanlt if, within such ninety (90) day period, it commences the |
Activity necessary to enable it 1o perform and thereafter diligently umdertakes spch activity 1o
its completion. Nothing in this Agreement shall enable SST to avoid liability for Interest on J
[
H

any delinguent payments due to the City.

C. Rights Upon Default and Breach: Afier expiration of the core period
provided pursuant to Subsecton XXVI.B, hereof:

. City Rights Upon 85I Defaylt & Breach:  In the event SST fails 1o
correst, remedy, or cease such failure or violation within the time specified in the City's
notice, the City may thereafter terminate this Agréement without any further proceedings, re-
enter \he Premises, lease and license others to use said Premises and receive rent and license .
fees therefor as if this Agreement had not been made; provided, that SSI shall remain Jiable i
for the full amount due to the City pursuant 1o Article VIII, hereof, &s and when due, but .’
may offset against such Hability the amount received by the City a8 2 consequence of such .i
subsequent lease or license. The City shall also have such other remedies as may be !
available 1o it, which shall include, without limitation, injunctive relisf and damages. The
City shall take all reasonable measures o mitigate any damages. )

2. S8 Rights Upon City Default & Breach:  In the event the City fails to
coitect, remedy, or cease such failure or violatlon within the time specified in SST's notice,
then in addition 10 any other remedies available to SSI, which shall Include, without :
Jimitation, injunctive relief, damages, and the withhelding of rent, 551 may terminate this ;
Agreement, whereupon all $SI's obligations that had not been incurred as of the effective ;
termination date, including the obligation to pay future rent, shall terminate. ; E

D. Termination by Conrt Decree: 1In the cvent that any court having jurisdiction
tenders a decision that has become final and that prevents the performance by the City of any
of its abligations under this Agreement, either party may terminaie this Agreement, without
Tecourse, by providing written noti¢e of termination to the other party, specifying the i
effective date thereof, as of which date all rights and obligations that accrued prior 1o the

effective date of terminadon shall lerminate.

1
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L

Q. Construction of Agreement: The partics 10 this Agresment acknowledge that
it is 2 nepotiated apreoment, that they have had the opportunity to havu_this Agraefnmt
reviewed by their respective legal counsel, and thaf the terms and conditions of this
Agreament are not to be construed against any party on the basis of such party’s

R. Incorporaton of Exhibits; Entire Agreement: This Agreement, including the

Coliseum Floorplan showing Club Seat and Courtslde Seat

" locations _
Coliseum Site Map showing, inter alia, the South Colisen
Parking Lot '
Coliseum Floorpian showing Functon Room locatlons-
Map showing Practice Facility sité
Ground Lease for Practice Facility site
Map showing SSI Retril Facility location -
Coliseum Floorplans showing SST Unlimited Use Facilities
Coliseum Floorplans showing authorized SSI usz and occupancy
areas on any Day of Game
Food and Beverage Service Agreement
Movelties Concession Agreetmernt ]
Photographs of "Look & Feel” of Sait Lake City Delta Centar

Febrvary 4, 1994 communication from Diréctor of Construction
and Land Use

which exhibits, by this reference, are incorporated herein, contains and constitutes all of tha

ments, and conditlons, either oral or written, betwesn the parties

tegarding the subject matter thereof,

IN WITNEES WHEREQF, Ihe pardes hereto have caused this Agreement to be executed

representatives affix their signatures in the space below;

THE CITY OF SEATTLE

y: ' Z-’-Lqm___@r_a&rwh

Seafile Center Director

President

Pursvant to Ordinance
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STATE OF WASHINGTON ;
5o
COUNTY OF XING )

i I A 4, pafore me, the undersigned, 2
On this _ 2 _ day of ., 1994, re me, a0
i f Washington, duly cammissioned and swor, personally
;?Peﬂgﬁgubﬁg " amli O et me h:nn%vn to ba the Seanle Center Director, who

ing i id instrument to be the fres and
executed the daregoing instrument, and acknowiedge said :
voluntary act aﬂdgdwd of The City of Seattle, for the uses and purposes herein @mmnnd.
and on oath stated that she is authorized fo execute said instrument.

WITNESS my hand and official seal hereto affixed the day and year in this certificare
above writien,

lak pavad (e (ossaed
(Signamure) (Prinit or type name)

HOTARY PUBLIC in and fgr the §£JB of Washin gton, residing at M

My appointment expires

{chari7 1+15% 10:33] 61
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STATE OF WASHINGTDN )
Y osss
COUNTY OF XING )

On this 2¥ b day of _Fessugel , 1994, before me personally appeared _Be8 M
, to me known to be the President of 85I Spors, Inc., the eorporation that executed

the foregoing instrument, and acknowledged sald instryment 10 be tht_: free and voluntry act

and deed of said corporation, for the uses and purposes sherein mentioned, and further that

said officer has the suthority to sign on behalf of said corpomilon.

WITNESS my hand and officlal seal hereto affixed the day and year in this certificate
abave written.

M Q::Z;Zl_fga _ Septsr [raTADE

(Sighature) {Print of type name)

NOTARY PUBLIC in and for the State of Washington, residing at _éé&r:.g_fi
My appointment expizes (0 =ti~7£ .

STATE OF WASHINGTON )
' y s8;
COUNTY OF KING )

On this _E‘J: day of _fadla _, 1994, before me persanally appeared Lades, -
ﬂc‘.{aﬁfﬁ me known (o be the Chalrman of the Board of SSI Spons, Inc., the corpovation
that exdCuted the foregoing instrument, and ackmowledged said instrvment to be th free and
voluntary act and deed of said carporation, for the wses and purposes therein mentionied, and

further that said officer has the authority to sign on behalf of said corporation.

WITNESS my hand and official seal hereto affixed the day and year in this cenificate
above written.

NOTARY PLHLIC

' ‘ ETATE OF WASHINGTON
m Ay ] tﬂ“ LLA ﬁ" {}"ﬂ..-'tg‘fhl_.-—- 1141#1(’-:! Mo\j f_;t_' : 74 ij MARY DAWN ROEERTSON
(Sigﬂmm} | , (Print Or type name) { . My Appoinmant Emios JAN 25.

NOTARY PUBLIC in and for the State of Washington, residing at‘-_uﬁ;.fﬁ Wb~
My appointment expires /25 (16

(Ehdd17 T4 173 9:36) G2




