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I INTRODUCTION

Leases are generally not specifically enforceable. There are two reasons. First, damages
in the form of rent make the landlord whole. Second, specific performance under a lease is not a
discrete act like conveying a piece of property, but requires a series of ongoing acts. Specific
performance of a lease requires ongoing supervision by the Court.

There is nothing about this case that takes it outside the general rule. To the contrary, the
facts show that it is time to end the relationship, not continue it by force. Both parties will be
worse off financially with forced performance, and there is no offsetting benefit. While the City
relies on the interests of the public at large, the public is not a party to the lease. As nonparties,
their interests are legally irrelevant. But even if they could be Considered, the result is the same.
The great majority of the public has a yawning indifference to the Sonics departure. Save for
some diehard fans like Mr. Alexie, not many people care very much. Both parties’ expert
economists agree that the departure of the Sonics will have no economic impact on businesses in
Seattle. Again, these businesses are not parties to the lease, and their interests are not relevant.
But even if they were, the Sonics will not take consumer spending with them when they leave.
Money spent on the Sonics will “transfer,” i.e., be spent on other forms of local entertainment.
The sole dissenter, a different City expert, opines that money once spent on the Sonics will cease
to be spent on anything.

Even if the City could get past the rule that leases are not specifically enforceable, it runs
headlong into traditional equity considerations. Long-term forced performance is disfavored
given the likelihood (strong here) that the Court will become a referee. For example, given the
City’s use of specific performance to lock in huge losses and force the PBC to sell the team,
ongoing disputes are inevitable. Similarly, if forced to stay, the PBC may need to drastically alter
its business methods, potentially reducing the rent to the City. There is little doubt that this would

involve the court in a challenge to the team’s business methods. Likewise, while staying in
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Seattle for two years, the team will be finalizing plans to move to Oklahoma City. Conversely,
the City will be pressing for new ways to block the move. Collision is inevitable.

There is also the lingering cloud of unclean hands. The City brought this action to force
the PBC to sell the team to the City’s preferred tenant through “forced bleeding.” It took steps to
“drive a wedge” between the PBC and the NBA as a means of persuading the NBA not to allow
the team to move to Oklahoma City. The City now asks the Court to put its equitable imprimatur
on this effort.

Finally, there is an overarching fact that the City must concede, and which informs the
outcome. The lease ends in 2010, at which point the Sonics can leave, regardless. Given that the
departure is inevitable, what will be gained by two years of forced performance, measured against
huge financial losses and putting a business and its employees on hold for two years? Unless this
balance tips heavily towards the City, it is not entitled to the extraordinary remedy of specific

performance.

IL. FACTS

A. KevArena, the Lease, and the Troubled Financial State of the Relationship for Both
Parties

KeyArena was built almost 50 years ago for the 1962 Seattle World’s Fair. After the Fair,
the City purchased the building from the State of Washington for $2.9 million. The City
converted it into the Seattle Coliseum — a multipurpose venue for sports, concerts, trade shows,
family events (e.g., the circus), etc. In 1967, the Coliseum began being used by the Seattle
SuperSonics, then a new franchise in the NBA.

Fifteen years ago, in 1993, the Sonics and the City began discussing a private/public
partnership for a $100 million remodel of the aging and deteriorating Coliseum. The funding
mechanism envisioned — using a percentage of the team’s revenues to pay off bonds issued to
fund the renovation — with no tax dollars, was unprecedented.

The financial terms of the arrangement were as follows. First, the Sonics contributed

approximately $20 million cash. Second, they agreed to pay an annual base rent, initially $1

DEFENDANT’S TRIAL BRIEF [REDACTED VERSION] BYRNES & KELLER uir
(C07-1620MJP) - 2 38TH FLOOR
1000 SECOND AVENUE

SEATTLE, WASHINGTON 98104
(206) 622-2000




£ VS B (O]

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

million with a yearly inflationary escalator. Most importantly, the Sonics committed to pay, as
additional rent, a percentage of the team’s revenues from suite sales and rentals, club seats and
other income streams to satisfy the debt service. For its part, the City pledged its credit to support
the issuance of bonds to pay for the project. The arrangement was designed so that no tax dollars
would be used. The parties predicated the agreement on two interrelated assumptions: (i) that
KeyArena would be a competitive NBA arena for the life of the lease, and (ii) the revenue sharing
payments would be adequate to cover the first fifteen years of debt service on the bonds.

From 1995 to 2007, the Sonics paid approximately $110,000,000 in base and revenue
sharing rent. They also made capital improvements of approximately $10,000,000. In other
words, the Sonics (not the City, and not the taxpayers) have been the primary funder of the
renovations made in 1995.

B. The Economics of the Lease No Longer Work for the City

Unfortunately, after several years, and due to circumstances beyond the parties’ control,
the once visionary agreement began failing for both parties. From the City’s perspective,
beginning in around 2000, the financial component of the arrangement began failing because of
several events. First, when the remodeled KeyArena opened, it was the only professional sports
facility in the region with modern suites and so-called premium seating arrangements. Thus, it
had a monopoly on these key components of the revenue sharing arrangement. But with the
addition of taxpayer-subsidized Safeco and Qwest Fields, the available suite and premium seating
inventory in the City nearly tripled, as did the competition for high net worth season ticket
dollars. This dramatically increased competition, combined with regional economic downturns,
created in the words of the director of the Seattle Center, a “perfect economic storm.” As a result,
the revenue sharing stream was no longer enough to cover debt service. The City began paying a
portion of the debt service out of Seattle Center’s general budget, and later other sources.
Unfortunately, this debt service shortfall will continue during the last two years of the lease,

regardless of whether the Sonics play the remaining two seasons in KeyArena.
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Ironically, if the Sonics do not play the remaining two seasons at KeyArena, the City will
be better off financially. It will avoid nearly $1 million per season in “day in game” costs that it
presently incurs, including security for games and other variable costs. It will also have an
additional 41 dates per year that it can rent KeyArena for other events, including prime weekend
evenings.

C. The Economics No Longer Work for the Sonics Because KeyArena Is Not a
Competitive NBA Facility

From the Sonics perspective, the agreement likewise no longer works, and has not worked
for years. In addition to the suite competition, economic climate, etc., that caused problems for
the City, the PBC and its predecessors have been economically crippled by (i) the revenue sharing
obligations under the lease, and (ii) the revenue generating limitations of KeyArena. The
evidence will show that this is not 4 new problem. The City — the landlord — has known for
several years that the lease is economically dysfunctional for the tenant.

Looking first at the lease, as early as 2003, the law firm of K&L Gates, which was then
representing the Sonics prior owner — the Schultz group — concluded that “the current lease
between the City and Sonics does not work for either party.” They described it as “the worst
lease in the NBA.” K&L Gates urged the owners to consider moving the team.

As to the arena itself, the parties agree that KeyArena is no longer economically viable for
men’s professional basketball. As recently as March 8, 2008, the City’s lawyers acknowledged
is KeyArena’s size and these physical limitations restrict the potential revenue streams.

Of the 29 NBA arenas, KeyArena is the smallest, barely one-half the average size of other
NBA facilities. The limited square footage is economically crippling. The size and configuration
make it impossible to offer enough premium seating alternatives. As a result, the Sonics premium

seating revenues are among the lowest in the NBA.

! Trial Ex. 585.
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The small size also limits point of sale opportunities for food, beverages, and
merchandise. For example, a number of NBA venues offer (and profit from) a variety of
restaurant-type dining alternatives. By comparison, Toyota Center (Houston) has 13,500 square
feet of restaurant/club space. AT&T Center (San Antonio) has 11,400 square feet. Fed Ex Forum
(Memphis) has 6,000 square feet. KeyArena has only 1,300 square feet of restaurant/club space.

As a result of these shortcomings, the PBC’s losses for the 07/08 season are estimated at
approximately $30 million.” For the remaining two seasons (08/09 and 09/10) the combined
projected operating loss for the PBC is between $60 and $65 million.

By contrast, if the Sonics are permitted to move to Oklahoma City beginning with the
08/09 season, they are projected to earn $7.3 miilion in 08/09 and $11.5 million in 09/10.
Accordingly, the swing from remaining in Seattle for the last two seasons to relocate to Oklahoma
City is from $60 to $65 million in losses to approximately $19 million in operating profit.

D. The City Has Been Unable to Find a Solution for KeyArena

Although the parties agree about KeyArena’s deficiencies, the parties disagree about
whether KeyArena could, at considerable expense, be made economically viable for men’s
professional basketball. Even the City acknowledges that a minimum investment of $300 million
would be required. The PBC does not believe that even that investment would be sufficient.
Regardless, it does not appear that the requisite funding for remodeling KeyArena can be obtained
in the foreseeable future. Three different groups have tried since 2004 to obtain funding for
renovations and/or a new arena. All three failed. Initially, the Schultz group made repeated
unsuccessful efforts with the Washington legislature. When the PBC purchased the team, it too
worked hard, but unsuccessfully, for funding legislation (more about this below). Most recently,
a group of private investors sought assistance from the legislature. The private investors

committed to spending $150 million of their own funds toward the renovation, and the City was

? The fiscal year does not end until September 30, 2008.
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willing to contribute $75 million. The legislature was not even willing to bring the matter to a
vote.

Despite the acknowledged shortcomings of KeyArena as a venue for men’s professional
basketball for over five years, the City has been unable to find a solution. There is no prospect
that it will be remodeled, renovated or upgraded by the end of the existing lease, or at any time in
the foreseeable future. This observation is not by way of criticism, but simply a reflection of the
legislature’s focus on our state’s other pressing needs.

What is important is that the City, as landlord, seeks specific performance of a lease it
knows does not permit the tenant to be successful, even though it has had years to try to resolve
the problems.

E. The Rental Payments for the Final Two Seasons Can Be Quantified

One of the issues in a specific performance case is whether the monetary damages can be
determined with reasonable certainty. Here, the amounts owed under the lease by the PBC for the
two remaining seasons can be estimated with reasonable certainty. The payments due under the
lease are broken into two categories. The first consists of fixed pre-season and quarterly rental
payments. These are fixed amounts which are subject to annual set increases. The second is a
variable component consisting of a percentage of suite rentals, suite leases, club seat sales, and a
five percent admission tax. Finally, there is an annual “title sponsorship” which is a percentage of
the amount KeyBank pays to have the name “KeyArena.”

The amounts due under the lease can be calculated with reasonable certainty under either
of two scenarios. First, based on the averages for the 05/06 and 06/07 seasons, and applying a
reduction factor based on the decline in revenues in the 07/08 season, the amounts owed are as
follows: 08/09-$5,113,051; 09/10-$4,909,605.

An alternate measure, based on comparable attendance declines for “lame-duck” sports
franchises, i.e., those publicly known to be leaving for a different city, the payments are as

follows: 08/09-$4,532,394; 09/10-$4,673,880.
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F. By All Available Measures, the General Public Is Indifferent Over Whether the
Sonics Leave

There is a demonstrably high degree of public apathy about the Sonics leaving Seattle.
This is evident from every available measure of public opinion and interest. And it is
uncontradicted by any measure. This pronounced apathy speaks volumes about the supposed
“benefits” of forcing the team to play here two more years.

The results of a survey of a nationally-known polling firm, Field Research, taken in
November 2007, show that 66 percent of Seattleites either believe it would make no difference to
them if the Sonics left Seattle, or they would be “better off.” Of the remainder, 13 percent said
they would be only “slightly worse off if the Sonics left,” 8 percent said they would be “somewhat
worse off” and only 12 percent said they would be “much worse off” if the Sonics left Seattle.

The Field Research poll results are consistent with earlier polls. For example, in 2005, 79
percent of Seattleites did not support using tax dollars to keep the Sonics in Seattle. In 2006, 65
percent said they did not support using tax dollars to keep the Sonics in Seattle.

The poll results are consistent with the election results on Seattle Initiative 91 in
November 2006. That initiative provided that City funds could not be used on professional sports
facilities unless the City was guaranteed a minimum rate of return on the funds it contributed to
building the facility. The “Statement for” Initiative 91 in the official Voting Guide, authored by
City Councilperson Nick Licata, explained that in terms of City priorities, there were more
important things than new sports facilities, “such as keeping schools open, affordable housing,
healthcare, lower taxes, roads and transit, and real economic development.” Initiative 91 passed
overwhelmingly — by 75 percent.

The polling results are also consistent with the television ratings for team broadcasts. For

example, Nielsen ratings have declined by more than 50 percent since 2004:

2004 3.12

2005-2006 1.67

2006-2007 1.60

2007-2008 1.24
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The 1.24 rating for the 07/08 season means that, on average, out of 1,500,000 potential
households, only 19,000 were watching the Sonics. The ratings for some individual games this
past season were even lower. For example, the ratings for the April 4, 2008, Sonics game was
.59, meaning that only 11,700 households turned on the game.

The drop in television ratings tracks the drop in attendance. For example, the number of
season ticket holders dropped from 5,242 in 03/04 to 2,933 in 07/08, a decline of 55 percent.
Overall average attendance per game has dropped from 13,798 in 00/01 to 9,146 for the 07/08
season. Seattle’s attendance ranks 27™ out of 29 NBA teams. Similarly, since the 03/04 season,
there has been a 50 percent increase in “no shows,” i.e., people who paid for a ticket but did not
attend. No shows went from 19 percent in the 03/04 season to 28 percent in the 07/08 season. In
other words, nearly one-third of those who paid for a ticket did not attend. This is, unfortunately,
compelling evidence of the level of disinterest.

An editorial from the Tacoma News Tribune in April 2007 summarizes the prevailing
apathy towards the Sonics. In April 2007 the Washington legislature declined to vote on funding
for a new multipurpose arena — a key to the Sonics staying in the Seattle area. In response,
Sonics’ Chair Clay Bennett said there was “little hope of remaining in the Puget Sound region.”

Here is the Tacoma News Tribune’s response:

[1]t seems obvious that the region’s love affair with the Sonics is
all but over.

We didn’t notice a sense of general crisis in the Puget Sound
region following [Bennett’s] pronouncement. The sky turned dark,
but that was just the rain. Life goes on.

If the city of Seattle is in a panic about the prospect of losing the
Sonics, we haven’t noticed. . . . The Sonics’ biggest problem is
that Seattle and the rest of the metrgpolitan region doesn’t need the
Sonics to feel big-league any more.

It may be that at some time in the past, the Sonics were a meaningful part of Seattle’s

community fabric. For many reasons that is no longer true. Even if it were true, an order of

3 “The Sonics are headed for Oklahoma? Oh woe,” Tacoma News Tribune, April 17, 2007,
editorial (Trial Ex. 559).
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specific performance can, at most, only require the team to play in Seattle for two additional
seasons. Whatever the Sonics role in the community, it will be gone in two years.

G. Oklahoma City Strongly Supports the Sonics

In contrast to Seattle, the majority of Oklahoma City residents are enthusiastic about the
Sonics, and genuinely want the team to play in Oklahoma City. For example, in March 2008,
Oklahoma City voters approved an increase in their sales tax to generate funds to upgrade Ford
Center, where the Sonics will be playing once they move to Oklahoma City. The vote passed by
62 percent. This is in sharp contrast to Seattle where, in 2006, 75 percent voted against using tax
funds to fund improvements for professional sports venues.

Likewise, in April 2008, the Oklahoma Legislature overwhelmingly passed a bill
providing job tax credits for the Sonics in Oklahoma City. This is in direct contrast to the
Washington legislature’s inactivity. Despite repeated attempts by the Sonics current and prior
ownership beginning in 2005, the Washington legislature has declined to even bring legislation
for a remodeled or new arena to a vote on the floor.

These comparisons between Oklahoma City and Seattle are not intended as a criticism of
Seattle. They do, however, reflect that the value a community places on a professional sports

team is measured by the actions it does, and does not, take.

H. The Presence of the Sonics in Seattle Does Not Generate Any Net Economic Benefit
for the City Beyond the Rent Payments Under the Lease

The Sonics departure from Seattle will not have any impact on Seattle’s economy. The
Sonics presence at KeyArena does not generate any net economic benefit for the City beyond the
stream of rental payments under the lease. The City’s own analysis, done well before any

prospect of this litigation, supports this conclusion:

There is no empirical evidence showing that major league teams
and their stadiums/arenas are effective drivers of local and
regional economies. There is abundant evidence that they are not.
To quote two authorities in the field, “Few fields of empirical
economic research offer virtual unanimity of finding. Yet,
independent work on the economic impact of stadiums and arenas
has uniformly found that there is no statistically significant
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positive correlation betheen sports facility construction and
economic development.

Indeed, the City’s expert economist, Professor Zimbalist, concedes that professional sports
teams do not generate any net economic benefit for a host city.
Likewise, the “For” statement regarding Initiative 91 in the official Voters Guide,

authored by Councilperson Licata, explained that:

Studies show that the Sonics have a limited economic impact on
Seattle, that the money spent at pro-sports games is discretionary
and would otherwise be spent elsewhere in our region.

Consistent with the City’s analysis, there is an overwhelming and unanimous body of peer
reviewed academic research concluding that the presence of a professional sports team in a city
does not generate a net economic benefit for the city. That literature, endorsed by the City’s
expert economist, Mr. Zimbalist, is based on many studies of many teams in many cities. It
shows that money spent at professional sports games comes from discretionary consumer
spending. If a professional sports team is no longer available as an entertainment option, those
discretionary dollars will be spent on other forms of entertainment. Stated simply, if the Sonics

leave Seattle, they will not take consumer spending with them.

1. The PBC Endeavored to Keep the Team in the Greater Seattle Area: the City
Worked to Defeat These Efforts

As a part of its acquisition of the Sonics from the Schultz ownership group, the PBC
committed to making good faith efforts to obtain what would be, in their discretion, a viable new
arena in the greater Seattle area, thus keeping the Sonics in the area. The PBC devoted
considerable money, time, and energy to this commitment. The PBC spent over $2 million in this
effort, including lobbying, real estate consultants, site selection and analysis, legal fees, travel
costs, public relations efforts, etc. The PBC retained a local law firm to draft proposed funding

legislation and advice on the lobbying process. They retained a separate firm for land use

* Trial Ex. 525, Outline of Central Staff presentation to PELL Committee on KeyArena

Economic Impact Assessment.
> Trial Ex. 518.
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planning and real estate advice. They retained a well regarded public relations firm for public
relations and lobbying. They hired one of the nation’s lead arena architect firms to provide arena
design advice. Through its real estate consultants, the PBC analyzed over 100 potential sites in
the greater Seattle area, ultimately settling on Renton as the best location for a new multipurpose
arena.

Clay Bennett, Chair of the FBC, made numerous trips to Seattle and Olympia, and had
many meetings with Seattle area political, business and community leaders seeking to generate
support for a new arena. Despite those efforts, the PBC was unsuccessful. The legislature
declined to vote on legislation for funding a new multipurpose arena.

Part of the reason for the PBC’s lack of success with the legislature may have been efforts
by representatives of Seattle. The Mayor and the City Council were concerned that if a new arena
were built in the greater Seattle area, it would create competition for KeyArena, which would
suffer as a result. Accordingly, and unbeknownst to the PBC, members of the Seattle City
Council, and the Deputy Mayor, lobbied legislators to oppose the PBC’s proposal for a new
arena. Those efforts likely doomed the PBC’s efforts at securing a new arena, which would have
kept the Sonics in the area. In short, the City wanted the Sonics to remain, but only if it was in
Seattle proper, and not the greater Seattle area.

J. The City’s Lawsuit — Force the PBC to Sell by Locking in Huge Losses

K&L Gates long ago recognized that a “win” would accomplish little:

Because winning the lawsuit would not accomplish its goal, the City formulated a strategy
to use this lawsuit, and the threat of specific performance, to try to force the PBC to sell the

Sonics to a group of local owners:

6 Trial Ex. 576 at 1.
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The strategy was detailed in a document prepared in part by K&L Gates and distributed at
an October 7, 2007, meeting. Present were K&L Gates, potential buyer Steve Ballmer, Mike
McGavick, and Wally Walker. One of the purposes of the meeting was to discuss how to force
the PBC to sell the team to Seattle—based owners, and how the City could persuade the NBA not

to allow the PBC to relocate the team to Oklahoma City. The strategy included the following:
— e 0
-

With respect to persuading the NBA not to permit relocation in particular, Walker was

tasked with “driving a wedge” between the PBC and the NBA.

Soon after this meeting, prominenf local developer Matt Griffin joined the buyer’s group,
becoming its manager and public spokesman. As Griffin explained, the goal of the lawsuit was to
A —

Thereafter, the City pursued a three-track strategy — persuade the NBA not to approve
relocation of the Sonics to Oklahoma City (the “wedge”), induce the PBC to sell through the
threat of specific performance (“forced bleeding™), and seek funding for their proposed $300
million renovation of KeyArena. To date, these efforts have failed. There is little doubt,

however, that these efforts will be redoubled if specific performance is ordered.

; Id. at 2.
. Trial Ex. 567 at WW00227.
10@ at WW00229.
i Id. at WW00236.
Trial Ex. 575 at Griff 00001052.
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III. LEGAL ISSUES

A. Specific Performance Should Be Denied Because: (i) the City Has an Adequate
Remedy at Law; and (ii) Specific Performance Would Require Lengthy Supervision
of Parties Whose Relationship Is Broken

Specific performance is an extraordinary remedy. There is no right to specific

performance, and it is not available where there is an adequate remedy at law. Wash, Trust Bank

v. Circle K Corp., 15 Wn. App. 89, 546 P.2d 1249 (1976).

The general rule is that landlords may not obtain specific performance compelling tenants

to operate businesses. See 8600 Assocs., Ltd. v. Wearguard Corp., 737 F. Supp. 44, 46 (E.D.

Mich. 1990) (decisions denying injunctive relief to landlords reflect “the modern trend and the

majority rule”); Mayor’s Jewelers, Inc. v. State of Cal. Pub. Employees® Retirement Sys., 685

So.2d 904 (Fla. App. 4th Dist. 1996) (“[A]lmost every other court confronted with this issue has
denied injunctive relief requiring a tenant to specifically perform a lease.”). Indeed, specific
performance is typically denied even where the landlord and tenant have agreed that the landlord
is entitled to mandatory injunctive relief if the tenant failed to keep the store open as required.

See 8600 Assocs. Ltd. v. Wearguard Corp., 737 F. Supp. 44, 46 (E.D. Mich. 1990).

Washington follows the general rule. Wash. Trust Bank v. Circle K Corp., 15 Wn. App.

89, 546 P.2d 1249 (1976). In that case, Circle K negotiated a long-term lease to operate a
convenience store. Before signing, Circle K inspected the premises and negotiated an addendum
allowing it to remodel. The City’s planning department, however, later indicated certain desired
changes would not be permitted. Without actually applying for a permit to remodel in conformity
with code, Circle K announced that it was unable to obtain a permit and “cancelled” the lease.
The landlord sought specific performance. This was denied. The denial was affirmed on appeal
because “[i]t has long been held in Washington that there is an adequate remedy at law in
damages for the breach of a lease agreement.” Id. at 93.

Landlords are denied specific performance for two reasons. First, a landlord’s legal

remedy — money damages for compensable losses — is an adequate remedy. Second, specific
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performance of a lease cannot be accomplished with a single act, such as conveying a piece of
property, but requires continuous, protracted interaction between parties and court supervision of
that relationship. Both reasons apply here, and require that the City be left to its legal remedy.

1. Money Damages Are Adequate in This Case

The compensable monetary damages to the City — the rent for the remainder of the term
can be easily calculated. This payment makes the City whole. There is no other cognizable
injury. Even if the public’s interest can be considered (as a matter of law it cannot, see § IIIC),
the result is the same. The overwhelming attitude of the public towards the Sonics departure is
“so what,” and the departure will have no economic impact on the City.

2. Specific Performance Is Denied If Ongoing Supervision Is Necessary

Specific performance is also denied where the contract calls for a succession of acts whose
performance cannot be consummated by one transaction, and which requires ongoing supervision.

This has long been the rule in Washington. In Cahalan Investment Co. v. Yakima Central

Heating Co., 113 Wash. 70, 193 P. 210 (1920), for example, plaintiff sought an order requiring
defendant to provide its apartment building with steam heat for the remaining three years of a

commercial services contract. As the Court explained:

A court of equity is always loath to specifically enforce a contract
the enforcement of which requires the subsequent supervision and
direction of the court, especially so where the contract extends
over a considerable period of time. ...Many differences can arise,
and most certainly will arise, between the parties during this time
over the question whether the contract is being properly performed,
to settle which will require investigations and orders on the part of
the court. . . . ‘

113 Wash. at 74-75. Accordingly, specific performance was denied, and plaintiff was left to its
legal remedy. Id. at 75 (“To conduct a private business is not the function of a court of equity.”).

Given the burdens of requiring parties to run a business, this rule applies when landlords

seek to enforce “continuous operations” clauses. In M. Leo Storch Ltd. v. Erol’s, Inc., 620 A.2d
408 (Md. Ct. App. 1993), the Court recognized that knowledge and judgment was required in

“innumerable” day-to-day business decisions. Hoping to persuade the Court that the burdens of
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ordering specific performance would be minimal, the landlord argued that the Court could issue
“a simple order that says, you may not continue to breach the continuous operations clause.” 620
A.2d at 412. This was rejected. As the Court explained, “if a dispute arises in the future, the
court will become a referee.” Id.

Accordingly, and because a landlord can be compensated with money, the rule against

specific performance of continuous operations clauses is almost universal. See, e.g., CBL &

Assocs., Inc. v. McCrory Corp., 761 F. Supp. 807, 809-10 (M.D.Ga. 1991) (specific enforcement

of continuous operations clause denied because “it would require continuous and detailed

supervision by the court and the threat of irreparable injury is not present”); New Park Forest

Assocs. IT v. Rogers Enters., Inc., 552 N.E.2d 1215 (Ill. Ct. App. 1 Dist. 1990); Sizeler Prop.

Investors, Inc. v. Gordon Jewelry Corp., 544 So.2d 53 (La. Ct. App. 4™ Cir. 1989); Lorch, Inc. v.

Bessemer Mall Shopping Ctr., Inc., 310 So.2d 872, 876 (Ala. 1975); Madison Plaza, Inc. v.

Shapira Corp., 387 N.E.2d 483, 486-87 (Ind. Ct. App. 1 Dist. 1979); Price v. Herman, 81

N.Y.S.2d 361 (N.Y. Sup. Ct. 1948), aff’d, 87 N.Y.S.2d 221 (N.Y. App. 1949); Bradlees
Tidewater, Inc. v. Walnut Hill Inv., Inc., 391 S.E.2d 304 (Va. 1990); Grossman v. Wegman's

Food Markets, Inc., 350 N.Y.S.2d 484 (N.Y. App. 1973).

Here, there can be little doubt that the parties will be back before the Court during a two-
year period of forced performance. For example, there is currently a dispute about how the lease
governs suite sales. A potential purchaser wants an “out” clause if the Sonics leave. The City
does not want to allow such a clause, and claims the right to veto it. This veto right is disputed.
The City either does not understand, or does not care, that their action will cost the PBC in excess
of $100,000. This is an example of the kinds of day-to-day operational disputes which, upon an
order of specific performance, fall within the Court’s jurisdiction.

The City’s stated goal is to inflict “pain” on the finances and reputation of PBC members
in order to force the PBC to sell the team or lose upwards of $80 million. The City has also

worked to “drive a wedge” between the PBC and the NBA. City officials, including the Mayor
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and the City Attorney, have repeatedly vilified the PBC in public statements and in the media.
The relationship is anything but a normal commercial business relationship. The dispute has been
ugly, and will require that people who no longer wish to associate with each other continue to do

so. State ex rel. Schoblom v. Anacortes Veneer, Inc., 42 Wn.2d 338, 255 P.2d 379 (1953).

Likewise, the City’s Statement of Facts in the Pretrial Statement challenges the PBC’s
decision to trade two players, contending the PBC is purposefully diminishing the quality of the
team. In its briefing in opposition to the motion to exclude the testimony of talk show host Mitch
Levy, the City argued that the team is improperly seeking to reduce its publicity, thereby reducing
revenues. These are previews of future disputes that will come before the Court if forced
performance is ordered.

Similarly, in order to survive a two-year lame-duck period in the face of tens of millions
of dollars in losses, the PBC may be required to fundamentally alter its methods and approach to
doing business. ‘For example, the PBC may need to slash ticket prices to attract customers. This
will reduce the City’s income under the lease, and it is reasonable to assume the City would return
to Court asking for assistance. Will the City fight the changes in order to continue the forced
bleeding? Difficult questions about how to stem “the bleeding” the City seeks to impose through
forced performance will lead to court involvement and questions about financial management.

Finally, throughout the forced performance period, the PBC will be preparing to move the
team to Oklahoma City at the end of the lease. Seattle, by contrast, will continue to do anything it
can to block the move. A collision between these mutually inconsistent goals is unavoidable, and
will force the parties back into the courtroom.

B. There Is No “Sports Team” Exception to the General Rule

The City tries to avoid Circle K and the long line of cases denying specific performance
by claiming that this case is somehow different because the tenant is a professional sports team.
But there is no special rule holding that stadium landlords are entitled to specific performance. In

HMC Management Corp. v. New Orleans Basketball Club, 375 So.2d 700, 711 (La. Ct. App.
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1979), for example, the trial court denied the landlord’s request for specific performance of a
stadium lease by the New Orleans Jazz, noting that “as a legal proposition, the Courts do not issue
injunctive relief for specific performance to enforce contracts of lease.”

Also, in The City of San Diego v. National League of Professional Baseball Clubs, Nos.

343508, 344027 (Cal. Superior Ct. filed June 15, 1973), the court denied the landlord’s request
for injunctive relief.'? The San Diego Padres announced a decision to relocate the team to
Washington D.C. Based on a stadium lease, the City sued to enjoin the team from moving, which
was denied. Similar to the City’s allegations in this case, the landlord claimed that a lease
providing that the team would “play major league baseball games” at the stadium entitled the City

to specific performance. The court rejected this argument, concluding:

[I]t is apparent that the City does have an action at law for
damages and for a breach of their contractual relationship. And 1
am further of the opinion that that matter of damages is measurable
in terms of dollars, in terms of money, and if that be so, then the
Court of Equity must deny its process by way of injunctive relief.!

The stadium cases on which the City relies involve different facts and different procedural
postures. They are neither controlling, nor even informative. For example, the City relies on

Metropolitan Sports Facilities Com'n v. Minnesota Twins P’ship, 638 N.W.2d 214 (Minn. Ct.

App. 2002). But the Twins case simply held that the trial court did not abuse its discretion in
enforcing a temporary restraining order preventing Major League Baseball from eliminating a
team before its final year under a stadium lease. The trial court determined that money damages
were inadequate because the team paid no rent for use of the stadium, locker rooms, or offices.
Thus, there were no monetary damages. Perhaps not surprisingly, the Court found that the lease
was not a “typical commercial lease.” Instead, “with no rent being collected,” the major benefit
the landlord received under the lease was the team playing at the stadium, which was built with

public funds to attract major league sports teams. Id. at 219. Therefore, and because the team’s

12 July 10, 1973, Transcript of oral decision from City of San Diego v. Nat’l League of Prof’]
Baseball Clubs at 304 (Appendix A hereto).
P 1d. at 303.
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claimed financial hardship was unsupported and the parties’ relationship was not in “open
rupture,” a temporary restraining order was affirmed, pending adjudication on the merits.

This case is fundamentally different. First, this is not a “rent free” lease. Through the
base and revenue sharing rent provisions, the Sonics have paid the overwhelming majority — over
$100,000,000 — of the cost of the renovation of KeyArena. Second, unlike Minneapolis in the
Twins case, there is widespread public apathy about the Sonics remaining in Seattle. Only a
small minority of the public sees a “benefit” in watching the Sonics. Third, the PBC’s economic
hardship is demonstrable. Fourth, there is an “open rupture.”

The City’s reliance on two New York state trial court decisions is similarly misplaced.

Both simply issued TRO’s on facts different from those here. In New York City v. New York

Jets Football Club, Inc., 394 N.Y.S.2d 799 (N.Y. Sup. Ct. 1977), the trial court issued a temporary

restraining order preventing a team from leaving New York for New Jersey two games earlier
than agreed, explaining that “the people of the City” were threatened with irreparable injury at a

time when the City was near bankruptcy:

Every business that leaves the City; every major corporate home
office that departs for the suburbs; every drop in the number of
people employed reported by the Bureau of Labor Statistics; every
downward thrust in the City’s credit standing; each team that
leaves for a greener (larger) stadium is another drop of the City’s
life blood. Every reduction in the number of home games
seriously adds to the cumulative effect upon the City’s viability.
Two games may sound small but they are an important part of the
home game schedule.

Id. at 803.
Seattle is on different, and better, economic footing than New York City in the late 70’s.

Similarly, in City of New York v. New York Yankees, 458 N.Y.S.2d 486 (N.Y. Sup. Ct.

1983), the trial court issued a temporary restraining order preventing the Yankees from

scheduling three home games in Denver during stadium construction. The Court explained that:

Much more is at stake than merely the loss of direct and indirect
revenue to the city.
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The Yankee pinstripes belong to New York like Central Park, like
the Statue of Liberty, like the Metropolitan Museum of Art, like
the Metropolitan Opera, like the Stock Exchange, like the lights of
Broadway, etc. Collectively they are “The Big Apple”. Any loss
represents a diminution of the quality of life here, a blow to the
city’s standing at the top, however narcissistic that perception may
be.

Id. at 490.

If the Sonics were this much a part of Seattle, they would not be moving. But they are
not. As the plaintiffs in the ticket holder class action explain, watching the Sonics during a two-
year lame-duck period would be like “spending Valentine’s Day with a spouse who has filed for

divorce and professed love for someone else.”!

C. The City Has No Legally Cognizable Injury Bevond the Amounts Owed Under the
Lease

The City contends that the Sonics departure will damage the community’s “civic pride”
and injure local businesses. None of this is true, but even if it were, it is legally irrelevant. The
City of Seattle is a distinct legal entity, separate and apart from Sonics’ fans or the citizens of
Seattle. They are not one in the same. The City is a party to the lease and to this lawsuit. The
citizens are not party to either, nor is the dwindling Sonics fan base. Their interests are not

cognizable in determining whether specific performance should be granted.

This principle was illustrated in Northern Indiana Public Service v. Carbon County Coal

Co., 799 F.2d 265 (7th Cir 1986). In that case, a public utility contracted to buy coal from the
Carbon County Coal Co. for 20 years. The utility breached the contract. The coal company sued
for specific performance, claiming, among other things, that the miners and merchants of Hanna,
Wyoming, where the coal mine was located, would suffer if the contract were not specifically
enforced. The Court rejected specific enforcement. First, it pointed out that the miners and
merchants were not parties to the contract at issue, nor were they third-party beneficiaries. Asa

result, “they have no legal interest in the contract.” Id. at 280.

1 Pltfs Opp. to PBC’s Motion to Stay at 5 (Dkt. No. 14), Brotherson v. The Professional
Basketball Club, LLC, W.D. Wash. C07-1787RAJ.
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The court also explained that “public interest” is a factor in deciding whether to grant or
deny injunctive relief. But when the focus is on whether third parties would be injured by denial
of an injunction, the third parties are only those with a legally recognizable interest in the lawsuit.
Id. Unless the third parties are real parties in interest, their interests cannot be taken into account
in determining the propriety of equitable relief. Applying that principle to the workers of Hanna,

Wyoming, the Court concluded that:

Treating them as real parties in interest would evade the limitations
on the concept of a third-party beneficiary and would place the
promisor under obligations potentially far heavier than it had
thought it was accepting when it signed the contract.

This is consistent with the fact that injury to “the public” has long been held not
cognizable in cases involving contracts between a private citizen and the government. The

Restatement (Second) of Contracts § 313(2) (1981 & Supp. 2008) explicitly precludes

consideration of public injury:

(2) In particular, a promisor who contracts with a government or
governmental agency to do an act for or render a service to the
public is not subject to contractual liability to a member of the
public for consequential damages resulting from performance or
failure to perform unless

(a) the terms of the promise provide for such liability; or

(b) the promisee is subject to liability to the member of the
public for the damages and a direct action against the
promisor is consistent with the terms of the contract and
with the policy of the law authorizing the contract and
prescribing remedies for its breach.

The Commentary to this Section adds: “Government contracts often benefit the public, but
individual members of the public are treated as incidental beneficiaries unless a different intention

is manifested.” Restatement cmt. a. Here, no such intention is expressed in this Lease.

D. In Balancing the Equities, the City Will Gain Little From Specific Performance, and
the Hardships on the PBC Would be Great

Even if the City could overcome these other hurdles, a court must ensure enforcement will

not be oppressive, unconscionable, or result in undue hardship to any party involved. Crafts v.
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Pitts, 161 Wn.2d. 16, 162 P.3d 382 (2007). “The relative burden imposed upon the defendant as
compared with the benefit the plaintiff will derive from the performance of a contract may be a
ground for a court’s refusal to direct specific performance.” 71 Am.Jur.2d § 94 (2008).
Restatement (Second) of Contracts § 364(1)(b) (1981); 25 Washington Practice: Contract Law &

Practice § 15:1 (2007).

Here, the “hardship” on the City will be minimal or nonexistent if the Sonics depart now.
The City will lose the “benefits” of a team that few care about, two years earlier than will
otherwise be the case. It will, on the other hand, gain real dollars in terms of avoided game day
costs for which it is responsible, and now rent by having the building available an additional 41
days per year. By contrast, the PBC will lose upwards of $65 million if forced to stay in Seattle
these two years. Likewise, the business will degrade as people depart for other jobs rather than
put their lives on hold for two years before departing for Oklahoma City. Maintaining morale

among staff will be a difficult, if not insurmountable, challenge.

E. Even If Specific Performance Were Otherwise Proper, the City’s Claim Is Barred By
Its Inequitable Conduct

The City has unclean hands. This lawsuit seeks specific performance as further way of
“locking” the PBC into huge losses and thereby forcing a sale. Accordingly, the City’s
inequitable conduct— both before and after this Court’s equity jurisdiction was invoked — bars it
from the relief it purports to seek.

Contrary to the City’s suggestion, unclean hands does not require “high” misconduct."
Instead, “[e]quity will not interfere on behalf of a party whose conduct in connection with the
subject-matter or transaction in litigation has been unconscientious, unjust, or marked by the want

of good faith.” Income Investors, Inc. v. Shelton, 3 Wn.2d 599, 602, 101 P.2d 973 (1940).

Stated somewhat differently:

any willful act in regard to the matter in litigation, which would be
condemned and pronounced wrongful by honest and fair-minded
men, will be sufficient to make the hands of the applicant unclean.

13 City’s Mot. in Limine re Local Investors (Dkt. No. 67) at 6:10.
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Rose v. Nat’l Auction Group, Inc., 646 N.W.2d 455, 463 (Mich. 2002) (quoting 2 Pomeroy’s

Equity Jurisprudence, ch. I, § 404 (1941)).

Thus, there are no mechanical rules for the application of equitable maxims. Instead,
equitable rules “must be applied with more or less flexibility as the equities of the particular case
warrant, having in mind the special facts and circumstances surrounding each case.” Hallauer v.
Certain, 19 Wn. App. 372, 380, 575 P.2d 732 (1978).16 Here, the “special facts and
circumstances” warranting the Court’s attention include the relationship between the City and the
Ballmer group — including their plan to use specific performance to force the PBC to sell to the
City’s preferred tenant or lose $70 to $80 million dollars.

Importantly, “clean hands” protects the Court’s integrity, rather than the opposing party’s

interests. It ensures that the judicial system does not become a party to impropriety:

That doctrine is rooted in the historical concept of court of equity
as a vehicle for affirmatively enforcing the requirements of
conscience and good faith. This presupposes a refusal on its part
to be ‘the abetter of iniquity.’

Precision Instrument Mfg. Co. v. Auto. Maintenance Mach. Co., 324 U.S. 806, 814 (1945).

The City also argues that because it had a legal right to seek specific performance, its
motive for doing so is “irrelevant.” That is not the law. Evidence of an inequitable purpose is
sufficient to deny specific performance. A court sitting in equity is “still, even in this modern day
of merged practice, a court of conscience, and it ought not grant equitable relief for an

unconscionable purpose, however strong the legal rights asserted may be.” U.S. Jaycees v. Cedar

Rapids Jaycees, 794 F.2d 379, 382 (8th Cir.1986) (emphasis added).

For example, in Nelson v. Nelson, 57 Wn.2d 321, 356 P.2d 730 (1960), the plaintiff

sought to specifically enforce a real estate contract, and argued that defendant simply should be
held to a “bad bargain.” The Court disagreed, explaining that plaintiff’s desire for equitable relief

was “whetted by his expressed intention ‘to get even with’ the defendant.” Id. at 324. Thus,

16 Accord, Keystone Driller Co. v. Gen. Excavator Co., 290 U.S. 240, 245, 246 (1933) (“not
bound by formula”).
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equitable relief was denied. Likewise, in Port of Walla Walla v. Sun-Glo Producers, Inc., § Wn.

App. 51, 504 P.2d 324 (1972), the landlord demanded that the tenant provide an increased
performance bond, and deposit a large sum in escrow to guarantee the bond. Although the
landlord had a statutory right to demand an increased bond, the tenant’s initial bond was still in

effect and had two years to run. The Court found that:

although the Port had a legal basis for its demand of a new bond 2
years in advance, its position in doing so was anomalous and
inconsistent. The Port was seeking to destroy Sun-Glo’s lease and
demanding a long term costly performance bond at one and the
same time.

Id. at 55. Accordingly, for reasons including its improper motives, the landlord “did not do equity

nor come into court with clean hands.” Id. at 56. See also Ingram v. Kasey’s Assocs., 531 S.E.2d

287, 292 (S.C. 2000) (tenant’s claim to specific performance of lease’s purchase option denied in
part because “he acted with unclean hands by misleading both [the landlord and the subtenant],
and because he acted with the improper ulterior motive to force [the subtenant] to pay him

$40,000”); City of Duluth v. Riverbrooke Props., Inc., 502 S.E.2d 806 (Ga. App.1998) (City’s

request for equitable relief denied in part because it was based on improper “ulterior motive” of
requiring contractor to perform extra unbargained-for work).

Here, the question is whether it is appropriate for the City to ask the Court to place its
imprimatur on a landlord’s plan to bleed its tenant so that the tenant will sell to the landlord’s

preferred prospective tenant.

F. Equity Does Not Allow a Plaintiff to Use Specific Performance to Extract
More Than It Bargained For

In Portion Pack, Inc. v. Bond, 44 Wn.2d 161, 265 P.2d 1045 (1954), for example,

plaintiffs paid defendant to assign them certain property rights. When defendant failed to do so,
plaintiffs stopped payment on their check. Thereafter, plaintiffs not only required defendant to
execute the assignment, but also to execute a non-compete agreement. Plaintiffs sought an

injunction to enforce the non-compete. This was denied:
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Appellant could have gone to court and obtained an order
requiring Bond to assign his [property] rights. . . . It was justified
in stopping payment on the check when he refused to fully
perform his agreement of March 3rd. However, when the officers
of the corporation had him where he could not wriggle one way or
the other, they were not satisfied with exacting their pound of
flesh-they chose to take more.

44 Wn.2d at 170. Thus, because plaintiffs had every right to stop payment on the check but no
right to force defendant to sign a non-compete, they had unclean hands, and the non-compete
agreement was declared a nullity. Id. Likewise, the City here seeks to extract far more than it
bargained for, and this must not be allowed.

Similarly, equitable relief is denied where plaintiffs assert a legal right to obtain “an
equitable club to be used as a weapon of oppression rather than in defense of a right.” Arnold v.
Melani, 75 Wn.2d 143, 152-153, 449 P.2d 800 (1968) (“[E]quity has a right to step in and prevent
the enforcement of a legal right whenever such an enforcement would be inequitable.”). The
City’s mantra has been that it simply seeks to assert its legal rights, but its own documents
confirm the City wants to use specific performance as a “weapon of oppression” to force the PBC
to sell the Sonics to hand-picked buyers by inflicting “pain” on the PBC’s finances and

reputations.

IV. CONCLUSION

What started as an innovative landlord tenant relationship in 1995 has become
economically obsolete and inefficient. It benefits no one. The law does not permit specific
performance, and equity does not result from specific performance. The City’s claims should be
denied.

DATED this 11th day of June, 2008.

BYRNES & KELLER LLP

By: /s/ Paul R. Taylor, WSBA #14851
Bradley S. Keller, WSBA #10665
Paul R. Taylor, WSBA #14851
Steven C. Minson, WSBA #30974
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IN THE SUPERICR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN DIEGO

DEPARTHMENT NO. 1l EEFORE HON. ELI B. LEVENSON, JUDGE

THR CITY OF S5aN DIEGO, a
pmunicipal corporation,

Plaintiff,
g8.
NATIONAL LEBAGUE OF FROFESSIONAL
pascasll, CLUBS, an asaocliaticon,
Bt al-'

Defendants,

SERVOMATION DUCHESS, RNC., a
Califaxrnia corporation,

Plaintiff,
V8-

sa¥ DIEGD PADRES, INC., a
Hevada corporation, et al.,

Defendanca.
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No. 344027

Faye Hurst, CSR,
Official Easorear
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" g3n Piego, Ca. 92101
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chief Deputy
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S:Q DIERO, CALIFORMIA, TUCSDAY, JULY 10, 1973, 9:20 A.M.

o O e

THE COURT; Good moraing, Gentlenen.

THR CLERK: Tho City ©of Saa Diego versus Kational
League of Profsssional Baseball Clubs, et wl., and
Servamation Duchess versus San Diegd Padres, et zl.

MR. JOUNSONs Ready for the City, your Honor.

MR. MOEZHAM: Ready fox Narional LoaguS.

MR. MASTYR: Ready for Pefesndants, San Picgo Padres,

r3

Mr. Bavasi, and Myr. Smith, your Ronor,

MR. PATION: Ready for Defandant Danzansky, your

Honcr . ' . N

KR. CIUMLEY: 2eady for Servomaticon Dechezs, your
Boner.

THE COURT: I have beza unable to reduce my remarks

- o writing because of the iatense calendars of this depart-

ment. However, I have spent considexable tims in again
revieving all of the decuments that were presanted to me by
way of declarations, points and acthorities., and the plecagd-

ings., and I think I should state that I am. indced mindful

of the pozsible repercussicons that might result from the

decigsion of this Courxt either way.

I.a: particularly nindful of tha attitucdes and
eninions of the Pcople of San Diego vwho nave expresed
themselves to me by way of ¢ rraspondance. Scia of thas

A =y
-
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—
sne letter that came to me that I think is of imrerest. It
is dated July 8th. It's written in pencil, and it cams to
me sealed with a covering letter by the father of this young
man who promnised his gon that he wvould not look at the
letter. 80 the father was upnaware of what it conteined,
The letter reads:
"Dear Judge Levensoa: I am eight yeaxs eold,
ané I do pot understand why M. S=ith and cther men
do not keep their word 04 keep our San Diego Padres
home. My dad has always told me a ma;'a word is
his bend, But coday many pedple do not keep their
woxd. Why? _ T |
vplease try to help kesp our bzeeball team im
towT .
*Thank you."
and iv's pigned "Hike.®
The other correspendence is not quitez as eloguenti
Ic coﬁes fros éldez persons but it is of the sam2 tenor.

_ I don’‘c know how I can ansawer Mike nor ihe.othar
persans who feel so kcenly about this matlexr bzcause the
jssues thzt I hzve to determins are not whether the San
Diego bagsebszll club will play kall ip Ean Diegc; This
Ccurt has no contyol cver the S2a Diego baseball club ac

suzh, and wvhsther it plays wall or not would havs potihing

to do with the gecisgicn of thig Court, and I tiick that
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in both actiounz seek injunctive relief by way of prelininary
;njunctlon, brt als> in the eﬁent these —Tgtters were TD> g2
to a final solutlzn. 35> I think 2t should be clegr_that

the decigon of this Court can in no way corpel the Padres

to play baseball here.

Now the City of San Diego, coming to the technical
aspects and perhaps in an attempt to answer some of thsz
questions tr& are in the minds =T others, zseexs reliefl by
this injunctive action agaihst,the NHational League; the
San Diego Padres, Inc., a Nevada carporation;fE. J. Bavasi,
an individual znd a stockholder in tne Padres establishment;
C, Arnholt Smith, who is perhaps the principal stockholder
of the Padreg; and one Jcssrh B. Danzensky, who is allezed
to be the purpcrted purchecer of the asscts Sf the San
Diego Padres, lac. The acticn arises out of a purtial use
lease arrangzzent between the City of San Diego and the
Padrez providing for the cccupsancy of the stadlum during
_thé basaball seasons for & perlod of 20 years términating
in 1988. '

It is_the theory of the City -- perhaps I should
put that in thz plural -- thet by .eason cf the anncunced
decl&rations of My, Szith and s>me announcerent cn-the part
of the Defendant Danzensky haviagg to do with a remaval-of
the essets, inclcuding the francrise, to Washiangton, J. C.,
thet the City wiil suffer irrepafable dzizage; that ithe

natura of the usiness entity =f The San Dick> bazepall
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club -- that is, ths Padres -- is ¢f £ach a urnique nature
- that it should bes enjoincd frcm moving to Vashington, D.C.;
and finally, it 2yxcued that betwsen the Defendants Smith,
Danzanzky, aAd the Nztional Lezgue there ﬁaa been-a wronpgful
or terticus interferernce with the contrxactual relationship
existing between the City and the Sanh Diego ball club.

Those 6f us in the legzl caununity are well aware
of the prexrcgativez of a cmuft of Equizy, anid the Cgurt in
this proceeding sits as a chancellor iu an eguity court to
grant eguitabie reliefy that is to say, rnuzucl or oxera-—
crdinary relief by way of injuncticn or perhaps other types
cf relief; in this case only the matter of injuaction. as
distinzuished fror the cocuzrt which sits as a caourt of 1avw.
aad I think it aléu shoule be emphasized that in this sro-
ceeding the Court is actirg only on the basis of an apolica-
tion for a preliminary injuaction. This is not the trizl of
tke action.

In reviewing the declurations apnd the pleadings,
it is apparent that ths projected move of the.Pud&es was'
initiated and instituted by:tha Defendant Smith. The

declarations of the Defendant Danzansky negstc any partici-

pation on his part in terms of initiating or instigating er
being a party to the zrrargomant. e does not dony the
avareness of the axistence of the conrractuzl relationship,

sithar with tho City of San Diego o2 with the Zlaingtilf
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he will have nothing to do with any of the obligations or

cocmitments cn the part of tho ball club. That is left to

the S3n Diego Padres and to Mr. Smith to wark out for
themselvas.

I thirk it zlsc shoulé be noted that although thé
Court sittipy 3= a chancello¥ in eguity exercises ciacre-
tioaary powers in terms of granting oOF denying igjunctive
ralief?, the discyetion which it exercises must ol necessity
be a scund diecretion and pust bz in accc:dnnce with
eqguitable principles. a

Revorting then to the declarations of the

National Leacue, here again the Pzresident of tha Matloeaal

League by way of a declaratiocn — and the precident emeritas
of the Cefendant wationzl Lezgue ~— havs epacifically asd

wvithoat equivocation indicated thar nd reguast &0 transfer

" has been made, no action has been taken; and insofar as

the Kational Leaguz is concerned it is pot a3 matter fox
thoir disposition at this time, and nothing in the record
indicates a participation on the part of the lational league

with reference to the negotiationa which may have gone for-

ward bstwsea Hr. Seith apd Mr. Danzansky.

Pecause of troae factz which are before the

Ccourt, szcd which rav be campletaly Jifferent at the tixe of

trial, thae Cour: is constraiped to ¢che position that thers
h2s bzea no torzisus or wrongfnl intsrfernnce with tha

-

contractual relationship at this time which shoulid or weuld
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justify injunctive relief to the City.

with reference to tha fheary that this ie &
pecullar type of service and that it sheuld be analegized
with the famous “cpera einger”™ cose -=— I guesz ig the bast
wvay to refsr to it --, the Court han expressed itself in
terms of not being abls to c0m§el thie playing of bﬁseball
althéugh it wmight preveat the transfer of the fraﬁchisa.

With that dsveloomant, gquery as to what ths gcsi-
tion of the Clty might be. L

It is relegated to its position at law, and this
is the only angwer that I can give to Hike and to the others
who ask this very saricux guestion, There iz a remedy
against persons who do pot keep their contraces.

This ig nat to say that T 23 in any way indi-
cating that Mr. Suith has taken whazever action he has
;aken without justification or that he ey nct have dofenses
to this acgsen.bacﬁusa they are nct baicre we, byt at this
stage'of the proceeding, it is apparont that the City does
have an zaction at law for damages and for a krezch of their
contractuzl ralationship. Ard T am fuTthar of the opinion
that that matter of damages is measurable in terms of
dollars. in tezrms Of moneyv, and if that be so, then the
Court of Egquity nust €eny ite srocesa by way ©f injunctive

relief,

-

, S50 as to the scveral thecries preposed by ths

- -t

City, the Court can oaly canclunda 24 thie tise thzat it has
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an action on its ceontract for damsgess thiat the dimages ave
meagurable; that adeguate r=lizf can bo obtaipad in the
courts of lawy and thizt the pleading stege in which I now

find myself is svch 25 to require a denial of the injunctive

relief sought by the City.

That will be the ordag in the City'c case.

2urplng to the matter of Serxvcematicn versws
tre seme defendants, we have a different factual situaticn.
The thruat of the claims by Servazation arises oxt of a
sscurity agreement with the San Dlego Pndxeéfin which 2
loan of some million apd 2 half doliars ic ecllatcralized
by the circuircus aszignment, I cupposs one might sy, of
concession funds which go fren concessiopaires, City of
San Diego, the San Diego bascball club, asd chat ip this
relationship the San Plegs bassball olud ip ordsy te col-
lateralize ite loan from the Plaintiff 3J=yvamatica has
allowed Sexvomation to have reccurse to the funds in the
hands-af the City prior to the time it goes to the San Dicgo
paseball club, 1€ I read thoae contracts ccrrectly; and so
Servematioa seeke to huve thic Court by way of injunctive
relief assist 1t in presarvipy its seearity arranygznent.

There is a seccrd proag €o thn Servcmation cz=ee

foar in that security agrxceran: we £ind 2 clouse wvhich is

raforred o in the Lxade —- apd I aw now gudzing, asd I
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the cﬁncesaian agresment along with any awovement of the
franchise, and thus 4f the franchise were to be movaed to
Wasbington, D.C., the iranchise agrzament Cr the TOaces-
sionairtes agrecacnt, I should say, should follow the
franchise. -

That cosplaint: and the declarstions which ae-
company it ralsa pubstancially the same quesgicns as are
presented in tha City's'casa. gut if I uvncsxstand the
argunene of ccunﬁel - the concluding srcgument ak leant —-= .
it wes conceded that injnnctive relief wis aﬁt obtainable
2B against apy of the cdefenlante exceopt the Dafendant Smath
apd the Defendaar Szan Diego basaball club.

MR. CRUMLEY:s Acd the Ciey.
THE COURT: And the City, that is tru=.
Here again I £ind thut this is mezsly asking a

courc of eguity to exercise its injuzctive powera to

‘prevent thé braach of a cantract, and this would be in both

instances. )
Although thers is an allegation —- and I think
geveral of cthem perhagps —— gaing o the guesticon of the
irreparable nature of tho damages which might be zustzined
toth in the matter cf the securiky and im the matter ci

fajilure to 2llcwe the cowcessicae o Inllcw .o Irxanchise,

here, tca, it zppears that resozt n2y ke hzd Zo the {oaxt

ecitting as & ccurt cf lav and ikt the dmIngas =Te IDETsurably:

4

agaln iet =mE ghdco taact 1
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initial rctage of proccediag is which the facts are not
before ne éxcapt in rather cutlined fora by wav of
declaration and pleadings. Mo testimomy hae beea taken.

I do not kaow what dafenses sre or micht be availzsble in
eitﬁer situation. I do not know by the pzocess of cross-
examination, for oxample, whethoez er not the deciaratiocnu
before me ave true of vntrue, a2nd so X NEBL OO oAaly epoa ths
bagie of that which is Safcre me, Aand wpon that kasis the

Couart is of the dpinion that the prelaimipary indunction

o

should pot lie.
That will ﬁe the crder ik the Servaustion matreyw
as wall. ' _ N

MR. JOHISON: Yoor Honor, on bshalf of the City of
sén biego. I vould lilke to regpectfully zreguesc tha Ciaxe
ordar a stay to aliow vz the ocuportunity €0 test tha raling
on appeal.

| THE COURT: ésw much tirme would zhat requirs?

-MR. JOENSTH: I would euggesﬁ -- wa have to gét. of
cCurse, the judgment oa the kadlks o fiie the notice of
appeal.

TS COUKT: What ie tae tiwe; ten déys?

HR. JO3isCl: I believe ton £avs, youxr Homdoy.

THE COURT: All righr, I will 2ty the tamporary

Y

Ll

roestraining order f£oy ten dove and horeafter for such tima
2% AL Yeguired Ty tiae == I'w ook 80 suxs I can €5 it

ia Yoyoe o S0 i

11

APP. 306




10

11

12

13
14
15

16

17

18

13

20

21

22

23

24

MR. JOHMNSC:I: I arm not sure but we could reguest &
extension ca thuc i this coart or the apprcpriate coux® 1€
this is not the apnropriate court.

| THE COURT: Well, for the tea days' pericd the Ccurt
will allow the reutraining order to remain in effect.

MR. JOIISCH: Thank you, your HOaor.

MR. PATTOL: May it please the Court, I appreciate the|

Court has already ruled but the defancaats did not have an
opportinity to respsnd.
I would only roint out to the Couxt, if I may,

your Honor, that I don't Know what can happen in this ten-

'day pericd in any event, and what you n¥re dolng ias giving

them an additicnal ten days, and what i&s going to happeh in
thos= tcn'days cculd be vozy serisus on this side of ths
table.

THE COURT: Y am very well avare of the possible
repercusgishg, but I think becaase of the seriocusness ©f the
matter, because of the matvers I have discuszaed, the City
and Servqmatién should have an opporcunity to present the
matter to a aigher court. I have takea that inte coazidera-
ticn. I am saticfied that ten days is not going to aisturb
the situaticn., aibzit the daclaraticon which was filed, vhich
I rezd very carefully, points sut the problems in Viashington,

D.C., with refazronce to the ztzadium thore and £6 oOon. I

{ie
(T

n That.

il

Ll ok thac ir, Doezansky is goimg Lo hove o live w

-

I 8z2a't Lhink it’s scaething over which he has last contyol.
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I am satinfied chat if wWashington wants chas Sranchize 35

wiech as wé &0 in Sza Diego thay will find a way.

MR

$hat will be the ordsr,

MONAHAN: May it pleass the Court, =o Shers is po

nisunderstanding as to tim2, could wz have the date and time

that the tesporary restrainring orders will aucomatieally

dismolve?
TES
take - I

watter of

limie, im

‘MR,
potice of

TR
order.

MR.

COURT:; Well, X 2= of the osiation that it will

Gor't know., I kncw you have tes gays. A a

-

fact, on & writ ¥ Goa't think there is ary time

there?

JOHNEON ¢ Weil; youx Homor, we can't raquezt &
appeal uniil the judgment is £iled. .

CUURT: I don't know that this {5 xun azpsaladlae

JCHNSON: Yas, it ig. We checked zna it 1s an

apoealable order.

MR.

g judament.

TR

ment being

days. IXF

PATTON:

> eateread,

May it pleage the Ccurt, this isn't cven
It dossa't have to be entered as such.

CouAT; I don't know what counsel means by judg-
In any event., I will stay it or ten

the Apoellarte Court feels Chsre iz merit and wants

£0 stay it Turther., upson notice X think ecunrecl rchould bhe

given an ogportunity €o xesaend. IT kay be won will waak

zo0 take Gepvsitions and —

i3

.

CROFLLIY

Your EFZaldy, sinca yvou haveo Iound theone i
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it that didn't coms ont because they were talking ao much

at the time that Justice Clarxk mzde his decision. Thore was

remedy in d;mages here, would you cansider'rcquiring chemn
to pozt the morey they cat for this, the prudblen being
‘Mr. Smith has filed a declaration here that thay are bfuke.
in effect, and there won't be enough money avea with ghe
szle to go around, and this ig a sericusg probhlem to us. If
the money is held in a fund where ws can get paid, then we
have a remedy in damages. but in absence of chat and with
that declézation I really think we have -;

TEE COUR®: Do I hLzve the powver to dc that, #Mr.
Crumley? I locizd at the Finley cazse quite%éare:ully in
the m#tter of the 1njunctian issued preliminarily iam that

case, ahd there wzre scame rather interesting . things amouk

srout the Shazuzn antitrust act thoy didn’t giva us the
factual backgrcun& which gave risc te the iajanctive relief
vhich was before the other court and wiici was bifur-
cated, as I understaad ic, but the court im than casé did
point'cut that Mr. Finley wﬁs estasned, as I recall, that
he actunally had agreed oz consented to allow the fFramchise

to mgve «o the Philadelphia Club, but that was dissalved

scamething in thoet injunceien that 1 nad in 0ind wher I
ciscusged thz PFinley case. -— i, ye3s, az I recall in chat
injuncstion the coust duriong the pendonoy of zhe twial
requirxed the conceseiondires or roguiraed ohio coacosEicnairs

to bs zllowed to @perate wiaerevar the club Coarzicd. Iz thag

-

14
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that's

Bow =8

rot true?

MR. CRULLLY:; as I rxecall, theé wers bazrred fxom
entexing into a contract bui ghey allowed the concecsaicnaire
tu go chead and operate Lut not eater into a contract. Dut
to apswey youar basic -

THE CCURT: X con't know what the theory was b»ehind
it, znd whether the Court is aathorized.

MR. CRUHMLEY: =This is a ccurt of Eguity. and certainly

the equitzble thing to de is protect the secuxyity.

TiE COURI: How am I goipg to rum around the country?

I goirg to know when this is going to be concluded?

Supposing it is placed in escrcey in Rew vorok. or Wazhington
or somewherc elise? I suppoae I could orcey the parcies
znd comsel thesrm to pradoce eha mosey, but it might Se aG
idle act.

MR. CRUHLﬁY: You can conpol them to fall from dis—
bureing the poney. I would zgree you can't take it fcom
an escrow in Washingtaa..buclyou can certainly restrain
u~. Smith who appeared before you and the San Diego Padres
from disbursipg that coney.

MR. MASTER: Ycur Hoapoxr, may 1 aake a statement?

1 am Vinccat Hasier of the £irm of Fricdman.

vaffrar, X2hiain & D¥Sart.

first of all, coansel I reliave i3 a23king for

s SOrt of conuTruvntive kmezg wMich iz oudside zhie scope

iave in chi2
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declaration of Mx. Smith there is no showing tkak the
ccnsﬁ:maticn-of the sale will in any way reniszr the Padraes
organizaticn urnable to reupond in demages shounild this matzer
pltimataly go £o txial and damages bz awardad. Thore Las
pot been, a® I kavo indicated, even ia oral argumant or any
pleadings, any insipuaticn that tha Padres will »e gendered
ipsolvent as a —asult of this transactioﬁ. Forther, I

right add for thz court's edification, that Ee:vométiaﬁ

has presgently attemptéd to perfect cne §f its remedies

under thie coatract, aud that is serving oa tha Cizy of San

Disgo a stcp cord=zzr notice asking thak ths cicy not pay the

-San Diego Padres porscant to Section 102 cf the rarxtizl

Use Agrocment those concession fees which flow fzom
Servomacion ta the Ccity,

THE COURT: I think I do have some cuntrol thore. ILet
e talk cobout that for a moment.. I thiak maybe You are
suggesting I might uoe ry powers in tiat regara, is that 80?

MR, MASTER: No. I am saying I believe Sarvemation

‘has already taken steps and is now asking for addicicnal

support in trying to ask this Court o igpoue sore et of
cehstructive trust, and I am sugyestirg they have a remedy
uader the contract {Ff they wish to fursue ii, ard appurently
they have. Whether or not cthey have properly asae 80O

renzing o be sesn. EBut I think thet they ora xcking fur

somezching that this Court stouid not ot cthis hime ~-
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sure Hyr. Crumley will moke me awavrs of it —— is that there
have bzen Lo breaches as yat ip terms of the payment, and
thaz means hé t.as to core into a courc of egquity for some
keip. I @on't thiak ke can go to lzw tC pursas 2ny type
of dameges if thers are no arrearzges in the ogyezrent.
Isn’t that righz? |

HR. CROMIZY: That is corrsct, except wa do contend
there has been a breach, but &s far as thé paysenta, that's
true. But My. Master I believes has been staving Mr. Smith's
declaration on €ile here. Hs says ha has put{ﬁillionu of

dollaxs into the Padres and he is nat going to put apcy roxs

in as I undersztand it. -
TRE COURT: I think that’s tiue, but does that say
tte Padrss are mankrupt ©2 they Rave o funda?

MR, CRUMLEY: If thoy ware bockrupt I thiak we could

" .start 2 baakruntoy proceeding. I don't thipk it states

that. 3at it certainly eays they hove mors debis ti:an they
have 2ZZets.
PRE CCAIRT; Aren't voa reading something iptd that.

Myr. Crurley?

. MR. CRIMLEY: He cortainly imclies that there is no ——

that with the £12 million it isa't going o make them wicle.
UM CCURT: Let's Lock af it t3 moke sure. X didn't

read his declerstiga in thaz tene. I did zead it as vou

hzue jiedicatcd., 2nd that is thai ko dces net Qosixz to put

r fupss into the operaeion of the £an iego ¥IEres|

7
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but it dossn't indicste that tlzw Padres aze golag tc be
without funds., If this.goes through, that's probably all
they will haQe. All the agsstz will be tied up in miney-
MR. MASTER: That's cérrect. your Honor. ILf the s2le
goes through as wa, of ccﬁxﬂe. hcpe that it does, thexse
will be cagh.

TEE CCURT: I doz't thipnk yon make yourself popular
Ly that statensnt, Counpel. I kusow I havon't made myzelf
popular.

MR. CRUMLEY: 1f it weze true, WYy dcnii they come tTo
us and =ay velwill pay yeu? They have never once cowa to
s and offeved to pay Off this loan, and that's the recasdu
we are hexe. We want scme arrangwsents made o be pald
off substantial suus of money, =uad they have Aot tukea one
stcp, on2 wé#d. to irdicate they will cu 15. and we feal

" we absolutely have to have soné [0 of prstection Cr wa
are écing to lose the money or & substzatial part of it.
“§HE COUET: Well —-

MR. MASTER: Your Eonor, I was just informed Hzr.
Bavasi told one of 5ervomacicn'aipeopla znd made a repre—'
;entation to them that after this matisr was consurmated
that Sgrvcmation would ba naid the bilance of the lozan
wkich ié'outhtanding at bnatm tine. which lczn vas a millioan
ard a hzalf loan. |

TR CCUnNT: “han was that sonzesent2tion maie?

- a : nr Honor, von hotioe they say “after.”

la
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PHE COURT: Well, if the Acal dossn't go chrouah,
vou still have tne Puives and you s8till havsvyour'aacurity
agreenent.

MR. CREMLEY:; After the contrast hag been completed,
we are to be paid out of the moady {ree. the completion.
That's what he said.

MR. MMSTER: That'a what I said, your Honor.

THE COURT:; That's wvhat I understoed him <O say.

Waz there such a reprozentaticn rmade €O
Servamation? -~

MR. CRUEY: I don’t Knos.

KR, HMOUTRZIE: X T wight, youy Hotor, 1Y undexrstand-
ing is that comaent was made by Ixr. Bavasi. Whether that's
& legal chbligation on the part of tne Fadres Y think is
cpen to question. Xf they a;e pow representing it ieg ~-

- MR. CRCMLEY: are these counssl representing wa wilL
Le palid out of the procezds of the sale or axe they merely
saying scamebody else told somcpoly else that we-would be
pxid? . - ]
~RE CCUBY: Gentlem=n, I Son't think the Court wants

to put itzeli in the positicon of a nagotiatol or af a

hé:gainer. T think thiz is o satter of a rolaticaship
batveen the paxties. x_think the cniv guastlicn kefore Me
is whaether Y hive the power te pratest ¥oil in the mannar
ycu cugpest, and I ehnink I do Dot RPCZUR3 O SO IO vonld e

in cffsct giwvizy you & MUk oxranrdinary Tomedy. It would

i
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be in the cature of an attachment. It would be in tha
rorure cf a receivezrship or something of that sort waich I
don't think is contemplated by the pleadings hefocre ma.

NR. CSOIMLEY: Since yvou have atayed the injuncstion
anyway, could we ha?e rwo or three days ¢o convince you
that ycu do kave tha authority by finding =uthority?

T9E COURT: If you can do it witain the ten-éay

pericd X have stated. I will taka 2 lock at it, and counsei

have an opportunity to ressond. L
MR. BMASTER: Is the ordex in thé Servamaiiou cCass
~algo ptayed for ten days?

TH® COUST: Do vou desira fuch 8 stay?™

MR, CRIMLEY: Yea. that certaialy would be —— in the
event the city works cut scmething with them, whica I don't
think is prcbable, that fhey want éo submit it without
éiving us tha oppurtuﬁity to 2ome in.

TEE COURP: I dop't understand ycu, Nr. Crunizy.

.MR. CRUILEY: I really con't see much affect to us.

havitg a stay- The injunctive relief we had has been
nullified.

.. - THE COUR?: The point iz this: I have denied youx
prelicinary injunction. Crdinerily that would termicala
cha matter, uvalegs you want a sty L0¥ o2 PLYDO3E. £ 1

siay it for ten days cr if I stay =— ¥ou aave aever had a

revoozary restyaining oxédsr, 30 1 have norhing ©o stay.

20

R, CHUALYEYs <Thut is what I a2 tryinz to zay in =y
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clumzy way- Al we haove is the rigﬁt te ccna in and get &
w_R.0. Since youm have denied a prelininary injunction, I
don't =hink you are going €O grant us a T.2.0. Ve will be
haopy to take the atay.

THE COURT: I den't Kaow hott I can pxStect you (a2]

that, Mr. Crumley. I thin: there 4ave bezn reservationg,

‘that you should zvail yosrcelf of wiacevor réneaiee you have
in that regazd. X can caly take notice of qertain‘state-
menta that have boen wzdiz On the pzrt ¢ tha Tadred and by
pir. Smith -—— they arve certainly cxtrajudiciai and mot parc
of the record —— whichk weuld indicate he wants if at all
possikle to mest his ccrmitmenss, I£ that's true and 1€

he will keep bis word in that regard, certainly cne cf the
most imnortans cormwitments has to Gc with Scrvoaatlon;
I'dﬁn't knoa hcw-i czn heln yos a2t this polnt.

' :R. CRUMLEY: Well, we will zttesmot €5 get authority.

MR, JOoumMSON: For the purpo2e of the record. we would

jein in that motion for Servcastion. Since we are being

" deniced the preliminary injunceion and likely may be left

to ocur remedies at law, wa are V&ery concaerneéd that there mpay
be _nothing in the pot to satisfy cux judgnmernt in the cvent
we are successful in an actica at lzvw £or danayges.

TS COQURT: are Yoo talkiﬁg zkout the ronsys the city

gsrives from the concsssicn agrezment?

BiR. JOITISCMr  Rob fuodm the cercesslion arrsexent. wWe

have several suurces 6f ipcome. Lna is a prreenhage of the

———
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gate recelpts which we were to receive from all at-hone
baseball reecgipts Ior che next lSlyears. I would thiox the
s12 millico sale price would ba an zsset of the corporatiocii.

THE COURT: You are requesnting the same thing. I
Aon't ecee howw I can do that. Your recuest will be of record
but I don't thiak thic court nos the power.

MR. VONAHAN: So there iy no_misunderstanding on the
part of =11 parties, jt is this coart’s ordex that the

reapOLary restzaining Order now ip &ffect will centinue

~

ontil July 17th.

THE COURT: You want g hour and th2 minuete?

MR. MONAHAN: WS want To kaow when w& ate not
restzained or when we zre nho longar rastrainsd. I am suie
2311 the partics would iika &g lknce That.

PHE CCORT: I don't think the Nacional League has to

' Qor:y ¢co uch about it &0 thay? X think the rezl problem

ig with x. Smith and Mr. panzzasky. X don't thin!: ths
Naticﬁal Lezgue is really in txouble. Mr. MomalE&n.
MR. MONAHMAN: I agres with that, yosur HonGr.

Tn any event, it saens to me any party. whether

they.are going to chang® their conduct by seference TO 0

existing ccurt crder, sught tO XLoW when chay ara restrainad
cr not rzstraired.
oTE COURT: I 2Jree, bt whail tha Couxt say3 ten Cays

1 doa't thinmk T have Tg Put the minauge and tha hooy o it.

22

1 am not zure I know just what hour will k2 the Rour. I

-
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thipk the ten days will be sufficient. By that time I
iaricipate that the matterl will bz befoxre the District
or same other court which may carry RY arder further.

Thank vou. Gantlecen.

COUHSEL (Ia Unisen): Thank you, your Honor.

(rd@jcuramenc in this matter.)

15

18§

18

19

20

couxt

Y]
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STARE OF CALITORNIN

COURTY OF SAN DIEGH

I, lFaye Rurzt, an official repcrier for the Cupsyios
Court of the State &I califorpiza, in oi1d for the County of
Szn Diego, d§ herely cexrtify:

That, a8 such Yeportey. I roourced ja shorthasnd the
proceedings had in the above-eniikled cauuse, and that the

foregoing transcrist, consicting of pages numbered fxrca 1

%"

to 23, both inclusive, is a fall, txve. and esrrect
transcription of sa2id pxuceedings as had at the time and
place therein 1rdic1bba. ~

DATEZD: At San Diego, California, this 13th day of
Jaly, L973.

D —————————

u;-;cm:; nencrver

29
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\T OF APPEAL—STATE OF CALIFQRMIA s

cOUx
' _ _ = ]
FOURTH APPELLATE DISERICT
o

DIVISION ONE

ﬁ__QE,.-SbN-..DI..EGQ.;___._________,, .
' %1ain:iff—.kppellant, . L civil NO.,...-..}. ______
. Vs.
| AL LEAGUE OF PROFESSIONAL - SUPERTOR COURT no 343508
LB L_,C_LLTBS.;__EE_E}:_;-_.____ -
’,bgfendants—Re5pondents .
| ae, COURT:™ i
- ' as is denied. . "

cranting the relief prayed for would have the effect of issuing

reliminary jinjunction.
s sray order jn a case imn which
—a1 S_F. Bay, €TC.

power TO make

.. 7his Court has the

i injunction might properly 1SsSus-  (PeOuii S5 T=o

5 ille, 63 Cal. 24 533. An injuncrion carnoCt be
g the performance of which

. V. Lo of Emeryvil
frantec tO prevant Tme preach of a confkréct
ould not be specifically enforced. (Civ. code §3%23.)
e berween City and San D1ego Padres contains & covenant
¢ the Padres Thar jr will play and cause tO be played
ar the sradlum during 2 perio of 20 yeaTrs; and 2

ch will cezuse rhe fraznchise

padres will mnot do anything wnl
=d to any other city oT iocation. Thus it contains both
the part cf the Padres-

negative cavenants ©on

The leas

iovenant that

to be cransferz

affirmarsva and

. vhere 2 conTractkt contzins both affirmacive and negative stipula-

tions, equity will not interfere tO prevent 2 breach of the negatrive
+ is of such 2 pature That it

¢ .when the affirmative covenan
judicial decree. (Long Beacn Drug

3 | cannot Dbe specifically enforced by 2
o v United Drug-Co., 13 cal. 2d 158, 168.) . _
(1) , .

. -y
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COURT OF APPEAL—STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION ONE

s CITY, OF SAN DIEGO, |
plainciff-Appellant, 4 civil NO 12741

SEe
3 iR

T VS.
gﬁéﬁ?}i IC*%_‘:;SEE 25 1;‘;0’ ESSIONAL SUPERIOR COURT NO._343508
3 y

jefendants-Respondents.

- v

\

.Courts of equity will notr decree the specific performance of a
i rerms stipulates for a succession of acrs whose
onsumnated by one transaction, but will be con-
and direcrtion. (lLong Beach

s and require protrracted supervision
13 Cal. 24 158, 171; see also

rug Co. V. United Druz Cao., Supria,
Thaver PLymouch Cencter, Tnc, . v. Chrysler Motors Corp-., 255 Cal. App.

7d 300.)
° Comsequently ir was not shown ro the trial court or to this Court
har the contract 1S capable of being specifically enforced and so one

hose breach may be enjoined. (Code Civ. Proc., §526.)

wn rthar the superlor court probably erred or
preliminary injuaction. (Salronstall

Nuckolls v. Rank of California

Nor has City sho
bused irs discretion in denying the
_ Saltonstall, 148 Cal. App. 2d 109;
at. Asen., 7 Cal. 2d 574.)

*Ault, Jz., deeming himself disqualified, did ﬁot participare in the

consideration or disposition of chis case. : - .
Acting

Obies\to .___John W. Wicte-SD R
, Goay [ CaTy, AmEsTE TEye-SD -
T v QT /£

FTriedman, HeiIner, Kahan & Dysart-=i
Scales, Patron, Ellsworth & Corbect-SD

Superior Courtc-SD -
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ATTORNEY: [case numBer: 4th Civil |
: No. 12744

DAVID E. MONAHAN .

 GRAY - CARY. - AMES e FRYB-omerreeooereremo

2100 Union Bank Building

san Diego, California 92101

DECLARATION OF SERVICE BY MAIL (C.C.P. 10130 and 2015.5)

1, the undersigned, say: I amﬁﬁﬁﬁﬁﬁﬂﬁﬁﬁﬂﬂ@ﬂ over 18 years of age,
employed

(RLSIDENT/EmPLOTED]

San Diego,

in the County of , Califernia,

in which county the within-mentioned mailing occurred, and not a party to the subject cause.
My employment 2100 Union Bank Building -

.IBUSINESSI'R'ESID_ENCE) . {xO., STREET! -
San bDiego, California ANSWER TO PETITION FOR

(CITY, STATE]

HEARING AND POINTS AND AUTHORITIES IN OPPOSITION THERETO

address 1s

I served the

of which a true and correct copy of the document filed in the cause is affixed, by placing a cop)'z
thereof in a separate envelope foreach addressee named hereafier, addressed w each surh addressee
wczpectively s follows:

(SEE ATTACHED SHEET)

Each envelope was then sealed and with the postage thereon fully prepaid deposited in the

United States mai]l by me at san Diego California, on

[{=I3a 4]
2august § 73

., 19

I declare under penalty of perjury that the foregoing is true and correct.

Executed on Aﬁugustl g 1973 g _San Diego
- - 1PLA&CE)

4

d B M&m} ). Hustk

Madeleine J. 'L

California,

Form 9A Co Cik,X%Q0%) ' PROOF OF SERV'CE BY MAIL

‘{Rev. 973
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clerk of the Supreme Court **~ Jack W. Crumley, Esqg.

of the State of California Luce, Forward, Hamilton & Scripps
217 West First Street 1700 Bank of California Plaza

Los Angeles, California 90012 San Diego, California 82101

#++ personally delivered

John R. McDowell, Clerk
court of Appeal

Fourth Appellate Districe
state of California

6010 State Building

1350 Front Street

san Diego, California

The Honcrable Eli H. Levenson
c/o Mr. George Bernstein
Clerk of Department Sixteen
superior Court of San Diego
san Diego County Courthouse
220 West Broadway

san Diego, Caiifornia 32101

- John W. Witr, City Attorney

c/o Ronald L. Johnson, Chief Deputy
-~ Robert J. Logan, Deputy

City of San Diego .

City Administration Building

san Diege, California 92101

Lawrence A. Patton, Esq.

Scales, Patton, Ellsworth & Corbett
National Bank Building

san Diego, California 92101

C. Hugh Friedman

Friedman, Heffner, Xahan & Dysart
Suite 900, U. S. Natiecnal Bank Bldg.
San Diego,. California 92101

APP. 323




