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8 CITY OF SEHATTLE, a first-class charter city, )
)
9 Platntift, )  No. 07-2-30997-7 SEA
) . . -
10 v. ) THE PROFESSIONAL BASKE{BALL
) CLUB'S REPLY IN SUPPORTOF
i THE PROFESSIONAL BASKETBALL y  MOTION TO STAY AND OPPOSTTION
CLUB, LLC, an Oklahoma limited liability )  TO CROSS-MOTION FOR 5TAY OF
12 company, ) ARBITRATION
)
13 Defendant. )
)
14
L Introduction
15 ‘
The City’s scattershot opposition to arbitration is not persuasive, For example, the
16
Cily says that the “plain language™ of the Agreement allows it to seek judicial relief. But in
17
the same breath, i seeks (0 change the “plain language” of the Agreement by eliminating the
18
clause entitled “Limutation on Judicial Relief.” That clause is, of course, fatal to the City’s
19
position.
20 ) - )
Likewise, the City’s evidence of the supposed intent of the parties rests entirely on the
21
Davidson declaration, Thal declaration contains no relevant evidence of the parties’ intent,
22
offering instead Davidson’s subjective intent, belief, opinion and “wishes.” Lven if it were
23
refevant, his testimonial foundation is nonexistent. [n an arbitration between the Cily and the
24
Sonics over the same Apreement several years ago, Davidson testified about his role in the
25
drafiing of the Agreement. Some of his testimony then contradicts his decfaration here.
26
Marcover, in the carlier case he admitted that his role v the negotiations was sharply limited.
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He was a “scrivener,” inserting language to reflect the City’s intent as conveyed to him. As
detailed in the attached declaration of the City’s lead negotiator, the City intended that
arbitration be the dispute resolution vehicle. The Sonics’ lead negotiator says the same thing,
Davidson and the other faulty theoncs offered by the City are addressed below. They are not
persuasive.

Axbitration is intended to provide a prompt, econotuical vehicle for resolving disputes.
For this reason there is a strong preference and presumption for arbitration. Any doubts as to
arbitrability are resolved in favor of arbitration. The party seeking to avoid arbitration must
prove that there is no plausible contractual interpretation that pernits arbiteation, The Clity’s
briet does not even mention these bedrock principles, much less attempt to explain why they
do not require arbitcation here.

(e final, comman sense, point bears mention. The Agrecrnent has been in place for
over 13 years. [t has been subjecled (0 regular and closc scrutiny by lawyers for the City and
the Sonics, businesspeople, and City Center officials. {t has been peciodically amended over
the years. [t was cven the subject of an carlicr arbiteation between the identical parties. IT
there were a mistake in something as basic as the dispute resolution clause, or the language
was wrong, soreone in the City would have noticed betore now. The silence of more than a
decade says much more thaa the City's belated attempt to rewrite the Agreement.

1L Davidson’s Declaration Is Irrelevant

The City's tactual argmments about the lease negotiations and the parties” intent rest
entirely on the Davidson declaration. His declaration does not contain admissible evidence,
nor does he demonstrate a memory sutficient to establish a foundation o testify. Ironically,

his declaration, if it proves anything at all, shows that this dispute must be arbitrated.

A. The Davidson Declaration Provides No Admissible Evidence of the Parties’
Intent

Davidson’s declaration contains no admissible cvidence of the parfics’ contraciual

wient. In Washington, subjective unexpressed intent is not relevant in determining the
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partics’ contractual intent. Lynott v. Nat’l Union Fire Ins. Co., 123 Wn.2d 678, 684, 871 P.2d

146 (1994) ( “Unilateral or subjective purposes and intentions about the meanings of what is
writlen do not constitute cvidence of the parties” intentions.™).
Here, Davidson first says:
I also recall that City representatives belicved there were certain

potential situations in which the City would benefit from having
a judge as the decision maker rather than an arbitrator.

Critically, Davidson docs not identify who held these belicfs, or whether they were
articulated by hitn or anyone else, much less proposed to and agreed to by (he Sonics.

Davidson’s “recollection” of “belicfs" about “potential situations™ is of no relevance.

Likewise, Davidson says:

I do recall that at some point duaring the nepotiations I expressed
the City’s wish to be able to seek injunctive relict in courl.

Again, Davidson does nat ideatify to whom he expressed this wish, when, or in what context.
Nor does he claim that the Sonics agreed to whatever unidentified provision to which he is
referring. Vague recollections of wishes Lo unknown people about undetined provisions are
not relevant under Washington law.
Davidson next says:
[ believe that this time pressure during final negotiations
and drafting explains the parties” failure to modify or remove

the section of the arbitration clavse titled “Limitalion on
Judicial Reliet.™?

Davidson’s “belief” or opinion about the pressure he supposcdly felt 13 years ago 1s
not refevant, It ts not admissible to prove anything.
Similarly inadmissible is the following opinion:

When specific exceptions Lo arbitration were agreed upon and
added 1n Draft #12, the “Limitation” section obviously no

! Davidson Decl. at 4:18-20.
* Davidson Decl. at 5:21.
* Davidson Decl. at 6:11-13.
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tonger made sense, and no lnget reflected the inteat of either
the Clity or of the Sonics. . ..

FFinally, Davidson says that “neither Mr. Rubin nor { noticed the obvious inconsistency
... Davidson has utterly no foundation to state whether Mr. Rubin did or did not notice
the language at issue. Incidentally, in his declacation, Mr. Rubin says he saw the language
and it accurately reflected the parties’ intent.®

In short, Davidson’s declaration contains no relevant evidence. 1t offers only the
opinions and uncxpressed intents that Washington courts do not consider in interpreling a
contracl.

n. Davidson's Faulty Recolliection

One of the central premises of Davidson’s declaration is that (i) the Sonics’ attomey,
Eric Rubin, ptepared the first draft of the {ease, (ii) Rubin sent it to Davidson on Seplember 8,
1993, and (iii) the draft detailed “the very limited circumstances under which proceedings
could be instituted in court.”’ These assertions are contradicted by testimony Davidson pave
several years ago in an arbitration hetween the City and the Sonics based on the Agreement at
issue here, and by the draft itself.

While testifying now that Mr. Rubin prepared the first draft, here is what Davidson
testilied to back in 1999

Q. Who prepared the first draft of fthe Agreement]?

Al That, [ do not know. _ . .

Q. And you have no memory of who prepared the very first
drafti?

A No®

* Davidson Decl, at 6:15-17.
* Davidson 1decl. at 6:19.
SEx. 1.

" Davidson Decl. at 3,99.

¥ See Bx. 2at 17.
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Likewise, Davidson now says the first drafl was on September 8, 1993, Davidson
previously tesfitied that the initial draft was prepared months eartier — on April §, 1993.”

Equally puzzling is the “record” of the draft leases 1avidson says he relied upon lor
tus factual assertions. Davidson says he reviewed five computer disks and they arc the disks
on which he saved the drafts during the negotiation process.'” Thus, when he testifics that he
received the ficst deafi on September 23, 1993, he abviously has no independent memeory but
is instead telying on (he “screen shot” which shows that he received a draft that day.!' But as
indicated, Navidson previously testified that he received the figst drall in April 1993, That
drafl, and all of the activity over several intervening months, are missing from his “record.”
Also missing are drafts two, three, and four of the lease.'” There is no explanation for their
absence,

A fuzzy memory based on a favity record of events that occurred 14 years ago does
nat establish an adequate testimonial foundation. Even if the testimony were relevant (it is
not), it deserves little or no weight.

Finally, Davidson says the initial draft detailed the “very limited circumstances under
which proceedings could be instituted in court.” fle is wrong. The drafl clearly sets forth
the bedrock principle thal remained constant throughout the negotiations: only the Sonics, not
the City, could seek injunctive relief in Court."*

(, Davidson — a “Scrivener”

Davidson conceded in the earlier arbitration that his role in the negotiations was not
.. - . . 3 .
“principal draftet,” as he now claims, but merely “scrivence.” Ile had no independent

negotiating dullmuty ' n fact, he “was never authotized or instructed to finalize any

bu, Ex 2 at 90,

Dawd‘.nn Decl. at 2, 9 5.

Ex A to Davidson I)ecl at 1.

ld

l)avtdsun Decl. at 3:11-12,

DﬂVldbUl’l Decl, Ex. B at § XX[V.D(iv).

Fx Jar4

Cid.
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substantive contract terms on behalf of [the City] ™" He testified that he would provide deafts
to the Deputy Director of the Scattle Center, Terry Mclaughlin,'* McLanghlin was the City's
businessperson with principal responsibility for the lease negotiations with the Sonics. Mr
Mcl.aughlin had the authonty o tel! Davidson which provisions the City would aceept, and
which the City would not.'” Why is this important? In his declaration, Davidson says that
“City representatives believed there were certain potential situations in which the City would
henefit from having a judge as the decision maker rather than an arbitrator.™* Mr.
MecLaughlin has no recollection that he or anyone else ever gave scrivener Davidson such
instructions.”* In fact, McLaughlin says that the City wanted arbitration as the vehicle for
resolving disputes.” So, the unidentified “City representatives” 1o whom Davidson is
refeming were not a part of the negotiations.

D. Davidson’s “Intent” Evidence Underscores That the City Is Bound (o Arbitrate

Davidson cites the following language ia the lease as evidence of the City’s intent that

the City be able to seek judicial relict:
The City shall also have such other remedies as may be available

to it, Whi%lil shall include, without {imitation, injunctive relief and
damages,

But this language makes no reference to the City secking injunctive relief in Coourt.
Moreover, injunctive relief is available in AAA arbitration. AAA Rule R-43 (“Scope of
Award") (*"The arbitrator may grant any remedy or relief . | | including, but not limited to,
specific performance of the contract.”). Thus this clause does not prove the City wanted the
night to seek judicial relief. Moreover, the City’s lead negotiator, Terry McLaughlin, says the

City wanted arbitration as the dispute resolution vehicle *!

17 [__
o 1.
“ig,
Davidson Decl. at 4:18-20.
22 Ex. 4
23 Id. .
}'4 Davidson Decl. at 5:17-18.
" Ex. 4.
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Finally, Mr. Davidson says that the language in paragraph 17 of the arbitration clause,
which statcs that only the Sonics can seek injunctive relief in Court, was a “mistake” resulting
from “time pressure,” Maybe Davidson felt pressured or overworked, but he provides no
evidence that the Sonics somchow made a mistake in not removing the language. Mr. Rubin,
the Sonics’ lead negotiator explains how the language accurately reflects the pattics’ intent.”’

There was no tustake.

Iil. Exclusions From an Arbitration Clause Must Be Construed Narrowly

The Cily cites several cases for the unremarkable proposition that if the partics have
excluded certain claims from an arbitration clause, the Court must enforce the exclusions.™
These cases add nothing to the analysis. They all involved plain and unambiguous arbiteation
ctauses. They did nol involve the situation here, where, at best, the clause is ambiguous,

The Cuty also forgets that where the Court is faced with a broad agrectnent (o arbitrate
subject to certain “enumeraled exceptions,” courts must “inferpret the exceptions narrowly,

less they overwhelm the rule.” Cheice Hotels Int’l, inc. v, BSR Tropicana Resort, {ng,, 252

F3d 707, 711 (4™ Cir. 2001). Here, the issue to be decided is not whether the lease provides
for the Sonics to play all 41 games at home pursuant to Section Il Everyone agrees that it
does. The 1ssue is instead the remedy if the Sonics do not. Remedies are controlled by §
XXVI (*Default and Remedies Therefor™). This clausc is not excluded from the arhitration
requirement. Accordingly, the exclusion for Section II must be read narrowly, and cannot be
read to provide an exception to arbitration for disputes over remedies.

liv a sumilar vein, the City's definition of “relate to” would render the broad arbitration
clause void, Under the City's interpretation, almost alf disputes under the Agrecment would
“relate to™ the provision that the Sonics play their home games at KeyArena. Thus, for
example, although not carved out of the arbitration clause, disputes uader Article VI,

“Scheduling Home Games Inio [KeyArena]™; Section VII, “Premises, f.icense for Use and

2: Ex 1.
 City’s Brief at 8.9,
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Occupancy by SSI™; and Section Vill, “SSI Paymeunls to the City,” would all “relaic to” the
Sonics’ obligation to play home games at KeyArena under Section [I. Thus, they would all be
subject to judicial action ¢ven though none is carved out of the arbitration clause.

1V.  The City Is Not Left Without a Remedy

The City argues that under the Sonics construction of the arbitration clause, the City
would have a right without a remedy:
Put simply, PBC’s interpretation ol subsection 3 would render
the most important provision of the Lease from the City's
perspective, Article Il meaningless: The City would have a

right to have the Sonics play at KeyArena through the 2009-10
season, but would have no mecans to enforce that right.”

The City’s argument is difficult to follow. To the extent the City is arguiag that it
cannot obtain injunctive relief in arbitration, it is wrong. The AAA arbitration panel has the
power to award the reliel sought by the City:

The arbitrator may grant any remedy or refie( that the arbitrator
deems just and equilable and within the scope of the agreement

ol the partics, includiag, but not limited to, specific
performance of the contract.

If instead the City is arguing that under the Sonics interpretation, the City is not
entitled to pursue either arbitration or judictal relict, it is also wrong. Even the City's
tortured reading of the arbitration clause would leave it with a remedy for disputes “relating
to” Section [I. The City’s problem is that it docs not understand the issuc. The City says that
the “issue” is “whether the Sonics are required (o play their home games at KeyArena during
the 2008-09 and 2009-10 seasons.”” There is no such dispute. Section Il expressly provides
for these games to be played at KeyArena, The issue instead is the retnedy to which the City
would be entitled for a breach of Scetion 11 specific performance or damages. This issue is
governed by Adicle XXVI, “Default and Remedies Theretfor.” Section XX VI is not

exempted [rom arbitration by paragraph A. Accordingly, the City has a remedy [or any

ja’ City's Brielat 12-13,
- AAA Rule R-43. Scope of Award (cruphasis added).
pi: S, g

City's Briet at 6.
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{ dispute relating to Scetion 11's requirements: Arbitration of its remedies under Section

2 XXVI

3 V. The City’s Intent-Based Arguments Actually Point to Arhitration

4 The City argues that the intent of the partics was that the City could seek judicial reliel
5 for disputes relating to Section [I. The Cily’s evidence on this poiat comes exclusively from
6 Davidson. That declaration is partly contradicted by Davidson himself, and wholly

7 contradicted by the two other principal players in the negotiations  Messrs. Rubin aad

3 McLaughlin.

9 Regardless, even taking Davidson at face value, the City's argument sugpests that at
10 best, there are competing interpretations of the arbitration clause. Under these circumstances,

11 any and all doubts or differences ate vesolved in favor of arbitration. See, ¢.¢., King County

12 v. The Boeing Co., 18 Wn. App. 395, 603, 570 P.2d 713 (1977); Mendez v. Palm Harbor

13 || Homes, Inc., L11 Wa. App. 446, 454, 45 P.3d 594 (2002).

14 VI.  Paragraphs A and D Must Be Read in Havmmony
15 The City forgets that a basic principle of contract interpretation requices that contracts

l6 he read to give effect to all provisions. Therefore, paragraphs XXV .A and 1) must be rcad in

17 harmony to give effect o cach. Doing so produces the following result: by the plain
18 language of Section 1)(iv), the Senics, but not the City, can seek judicial relief. Under that
19 same language, the only judicial relief the Sonics can seek is injunctive relicf. The kinds of

20 claitns for which they can seck judicial relief are spelled out in paragraph A. This is the only

21 reading of the arbitration clause that gives effect to all provisions. [t is also, not

22 coincidentally, consistent with the evidence of the partics’ atent. Messrs. Rubin and

23 | Meci.aughlin both say that the City wanted arbitration as the dispute resolution vehicle with
24 the exception of certain limited carve outs by which the Sonics, but not the Clty, could seck
25 judicial relief*® The City's interpretation by contrast, requires the Court to ignore Section D,
26

H)
See Exs |, 4.
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19
20
21
22
23
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In a related vein, the City suggests that the carve outs of paragraph A conllict with the
general language of paragraph D. In such conflicts, says the City, the specific clauses control
over the general. But the City forgets there is no conflict between paragraphs A and ).
Paragraph D establishes who can seek judicial relief — the Sonics. Paragraph A delineates the
claims for which the Sonics can seek judicial relief,

VIL. The City Even Rewrites the Sonics Arbitration Demand

The City’s briefl focuses on Section Il of the Agreement. The City lorgets that the
arbitration was not brought under Section 11, but rather the Remedics clauses, Sections XX Vi
and XXVII. Thus, the Arbitration Demand seeks “a declaratory judgment that under Sections
XXVIand XXV of the Agreement, specific perforimance is not available to force the Sonics
to play the final two scasons at KeyArena. The City, recognizing that the Demand, by itself,

makes Lhis case arbitrable, rewrites the arbitration demand:

Specifically, the Arbitration Demand seems a “declaratory
judgment that . . . specific performance is nol available to force
the: Sonics to Pllay the 2008-2009 and 2009-2010 NDIA seasans

in KeyArcna.

In other words, the City removed the references to Sections XX V1 and XXVII and replaced
them with an ellipses, seeking to rewrite the Arbitration Demand just as it secks to rewrite the
Ajrecment.
VIII. Conclusion

Taking the City's argumenls in the very best lipht, they show that if you (i) eliminate
the clause entitled “Limitation on Judicial Relief,” (i) consider Davidson’s imelevant and
subjective opintons, wishes, and belicls, (in) ignore his prior testimony, {iv} accepl scrivener
Davidson, who had no nepotiating authoritly, as a verity, (v) ignore the testimony of lead City
negotialor Mclaughlin, (vi) disregard Rubin, and (vii) indulge every arpument in favor of the
City, then there is a strained interpretation of the lease by which the City might be able to

argue against arbitration. But that is not ¢nough. The test is much different and much harder.

H City’s Briefat 2.
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Uinder that test, which resolves all doubts in favor of arbitration, the City must show that there

is no interpretation by which arbitration could be required. The City fails o meet this heavy

burden. TPBC's motion should be granted, and the City’s cross-motion should be denied.
DDATEID this 8th day of October, 2007,

BYRNES & KEILLER uy

oy P LTA
Bradley S. Keller, WEBA #10665
Paul R. Taylor, WSBA #14851

Attorneys for Defendant

The Professional Basketbalf Club, LI.C
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252 F.3d 707

Briefs and Other Related Documents

United States Court of Appeals,
Fourth Circuit.
CHOICE HOTFLS INTERNATIONAL, INCORPORATED, Maintiff-Appellee,
V.
BSR TROPICANA RESORT, INCORPORATED, a Florida Corporation; Susan Hounsom; Milton lohnson,

Defendants-Appellants.
No, G0-2507.

Argued May §, 2001.

Decided June 8, 2001.

Motel franchiser brought action against proposed fcandchizee and affiliated individuals, alleging defendants
failed to pay offiliation fee and breached franchise agreement. Defendants moved to dismiss in favor of
arbitration. The United States District Courl for the District of Maryland, Peter ). Messitte, 1., denicd the
motion. Upon defendanls’ inlerlocutory appeal, the Court of Appeals, Wilking, Circuitl Judge, held that: (1)
defendants propedy invoked the Federal Arbitration Act (FAA), as would permit stay of action; (2) exemption
to arbitration clause in agregment was limited to traditional collection actions; (3) franchiser's action to
enforce affiliation fee provision was a collection action, and therefore exempt; but (1) franchiser's breach of
contract claim was not a collection action, and thus was subject to arhitration.

Vacated and remanded.

West Headnoles

{1 KeyCite Notes

25T Alternative Dispute Resolulion
‘0 29TH Arhitration
- 25TH{D) Performance, Breach, Enforcement, and Contest
u25Th190 Stay of Proceedings Pending Arhitration
20 Tk196 k. Particular Cases, Most Cited Cases
{Formerly 33k23.9 Arbitration)

Proposed franchisee and affitiated individuals properly invoked the Federal Arbitration Act (FAA} in molel
franchiser's action against them, as waould permit stay of franchiset's action, where defendants made dear
during proceedings in district court that they were seeking enforcement of arbitration clause in parties’

franchise agreement. 9 U,5.C.A. § 3.

[2] KeyCite Notes

=257 Alternative Dizpule Resolution
- 29TIT Arbitration
. Z2STI{ D) Performance, Breach, Enforcement, and Contesl
125 Tk201 Remedies and Proceedings for Enforcement in General
o 2B T212 ko Judgment or Order. Most Cited Cases
(Formedy 33k23.7 Arbitration)

Dismissal is a proper remedy when all of the issues presented in a fawsuit are arbitrable. 9 4.5.0.A. § 3.

3

(3] KeyCite Notes
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21 718 Federal Courls
= 1 FOBVIIL Courls of Appeals
L= 170BVI(K) Scope, Standards, and Extent
s 1 70BVIHICK)L In General
Wi 1708k 776 k. Trial Oe Novo. Maost Cited Cases

When appeal involves a matter of conlract interpretation, appeliate court reviews the decision of the district
court de novo.

[4] KeyCite Notes

L= 25T Alternative Dispule Resolution
(= 25TIT Arbitration
TII{B) Agreements to Arhitrake
{291k 1736 Construction
1=25Tk137 k. In General. Most Cited Cases
(Formerly 33k7 Arbitration)

&

2= 20T Alternative Dispute Resolution KeyCite Notes
v 25TIT Arbilralion
- 25TII{B) Agreemenls to Arbitrate
~ 25Tk 136 Construction
. -25Tk139 k. Construction in Favor of Arbitration, Most Cited Cases
(Formery 33k7 Arbitration)

Agreements to arbitrate are construed according to the ordinary rules of contract interpretation, as
augmented by a federal policy requiring that all ambiguities be resolved in Favor of achilration.

(%] KeyCite Noles

10 25T Alternative Dispute Resolution
S 28 TH Arbitration
L 25TII(B) Agreements to Arhitrate
.-25Tk150 Operation and Effect
++-25Tk1%2 k. As Qusting Jurisdiction of or Precluding Resort to Courts. Most Cited Cases
(Formerly 33k8 Arbitration)

Scope of exemption to arbitration clause in franchise agreemenl for “actions for collection” was limited 1o
traditionat collection actions, and thus franchiser was permitted to bring action against franchisee and
affiliated individuals only to enforce specific payment obligation fixed by parties’ agreement and not
contingent on additional cvents, rather than gny claim seeking monetary damages.

[6] KeyCite Notes

£-9% Contracts
w91 Construction and DOperation
“==Q54I{A) Geperal Rules of Construction
~-95k151 Language of Instrument
95k 159 k. Construction Against Party Using Words, Most Cited Cases

Any doubts in the interpretation of a contract mrust be resolved against the drafter.
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[7} KeyCite Notes —

L2 5T Alternative Dispute Resolution
x2S TIT Arbitratian
=25TI(B) Agreements to Arbvlrate
k142 Disputes and Mattors Arbitrable Under Agreement
0w25Tk143 K. In General. Most Cited Cases

(Formerly 33k?7.5 Arbitration)

Moted franchiser's aclion Lo enforce affiliation fee provision in franchise agreement was a colleclion action,
and as such was not subject to arbitration clause in agreement pursuant to exception for colledfion actions,
where agreement between franchiser and franchisees expressly required franchisees to pay affiliation fee, fec
was not a remedy for either parly's deviation from contract, but a part of contract itself, and amount of fee

was a sum certain under agreemeoent,

257 Alternative Dispute Resolution
I Arbitration
=25 TI{B) Agreements to Arbitrate
£=25Tk142 Disputes and Matters Arbitrable Under Agreement
1= 25Tk143 k. In General. Mosl Cited Cases
(Formerly 33k7.5 Arbitration)

(8] KeyGite Nates

Mate! [ranchiser's breach af contract claim was not a collection action within pravision in franchise agreement
exempting collection actions ftom general arbitration requirements, and thus franchiser's claim against
tranchisees was subject to arbitration, where franchisees’ alleged obligation to pay liquidated damages did
not arise from formation of contract iself, but rather trom an alleged breach of contract.

*709 ARGUED: Onkar Nath Sharma, Sharma & Bhandari, Silver Spring, MD, for Defendants-Appelfants.
Kerry Shanahan McGecver, Silver Spring, MD, for Plaintitf-Appeliee,

Befaore WILKINSON, Chief Judge, and WILKINS and LUTTIG, Circuit Judges.

Vacated and remanded by published opinion. Judge WILKINS wrote the opinion, in which Chief Judge
WILKINSON and Judge LUTTIG joined.

OPINION

WILKINS, Circuit hudge:

SR Tropicana Resort, Incorporated and two affiliated individuals (collectively, *BSR™) appeal the denial of
theie molion to dismiss a lawsuit against them in favor of arbitration, Because the relevant contractual
language requires arbitration of one of the two claims againsl BSR, we vacate the decision of the district
court and remand for further proceedings.

I

This case arises from a franchise agreement (“the Agreement”) between BSR and Appellee Chaice Hotols
International, Incorporated {Choice). Under the Agreement, BSR agreed to open a maotel in Davenpaort,
Florida, and Choice authorized BSR to use the “Quality Inn” brand name. Three terms of the Agreement are
rolevant here. First, BSR was required Lo pay Choeice a non refundable $25 000 “affiliation fee” upon signing
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~Ca
+ the Agreement. 1.A. 10, Sccond, in Lhe event of termination, the Agreement allowed Choite Lo recover
liquidated damages. lhlrd the Agreement containad the following arbitration provisiarn:

£xcept for claims for indemnification, actions for collection of moneys owed [te Choice} under this
Agreement, or actions seeking to enjoin [BSR] from using [Choice's trademarks] in viclation of this
Agreament, any controversy or claim retating to this Agreement, or the bireach of this Agrcement, including
any claim that this Agreement or any parl of this Agreement is invalid, illegal, ar otherwise voidable or void,
will be sent ro final and hinding arbitration. ..,

Id. at M) (emphasis added).

After less than two years, and before BSR opened its hotel, Chofce sued BSH, alleging that {1) BSR failed ta
pay the affiliation fee and (2) BSR breached the Agreement, prompting Choice to terminate it and causing
damages to Choice of $586,600. 85K moved to dismiss, asserting, inter alia, that the Agreement required
arbitration of Choice’s claims. The districlt court denied the motion; as is relevaat here, the court ruled thal
Choice's claims were not arbitrable because they fell within the exception for “actions for collection of
moneys owed.” After the district court denied reconsideration, BSR took this inlerfocutory appeal. See 9
1.5.C.A. § 16(a) {(West 1999) (authorizing interocutory appeals from certain orders favoring litigation over
atbitratian),

1.

11] @ Before addressing BSR's appollate claim, we must consider Choice's contention that BSR never
prapedy invaked the Federal Arbitration Act (FAAL. We hold that this contention is meritless,

[2] ® As is relevant here, the FAA requires a district court, upon motion by any parly, to stay judicial
proceedings involving issues covered by written arbitration agrecments. See 9 U.S.(CA, § 3 (West 1959).
According to Cheice, 85R's mation ta dismiss was nol a praper § 3 motion because the sole remedy available
under § 3 is a stay. Notwithstanding the terms of § 3, however, dismissal is a proper remedy when all of the
issues presented in a *7I0 lawsuit are arhitcable. See Alfond v, [dean Witter Reynolds, [nc,, 975 F.2d 1161,
1164 (5th Cir.1992). Morcover, a hypertechnical reading of BSR's pleadings would be inconsistent with the
“liberal federal policy favoring arbitration agreements.” Moses 1. Cone Mem. Hosp. v, Mercury Consl, Corp.,
460. U5 1, 24, 103 5.CL 927, 74 L £d.2d 765 (1983). BSR made clear during proceedings in the district
court that it was "seeking enfarcerment of the arbitration clause of the Agreemaent,” LA, 141 This is sufficient
ta invoke the full spectrum of remeadios under the FAA, including a stay undei § 3.

.

(3] [ 4] We now turn to BSR's assertion that the Agreerment requires arbitration of both of Choice's
claims, Because this appeal invalves a matter of contract interpretalion, we review 1he decision of the districl
court de nova. See Unifed Statcs v. Bankers Ins. Ca., 245 F.3d 315, 319 {4th Cir.2001). Agreements to
artitrate are construed according to the ordinary rules of contract interpretation, as augmented by a federal
policy requiring that ail ambiguities be resolved in FTavor of arbitration. Sec First Oplions of Chicago, Inc. v,
Kaplan, 514 U.5. 938, 944 45,_114 5.Ct. 1920, 131 L.Ed.2d 985 (1995).

i3] The Agreement provides for arbitration of "any controversy or claim relating to this Agrecment, or
the breach of this Agreement,” subject to three exceptions. LA, 20, This appeal requires us to nterpret one
of these exceptions, which embraces “actions for collection of moneys owed (10 Chaice) under this
Agreemant” (“the callection exermption®), Id.
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payment or liquidation of it, cither by personal solicitation or legal proceedings.” Black’s Law Dictionary 263
{6th £d.1990) (cmphasis added). To “owe” means “{t]o be bound to do or omit something, especially lo pay
a debt.” Id. at 1105. Both of these definitions point us to the word “debt,” which denotes a “sum of money
due by certain and cxpress agreemeant” or a “fixed and certain obligation to pay money or some ather
valuable thing or things.” fd. at 403. In light of these definitions, we hold that the collection exemnption
applies to actions by Cheice to enforce specific payment abhgations that are “fixed” by the Agreement and
not contingent on additional events. This interpretalion of the phrase “actions for collection™ accords with the
ordinary understanding of the phwase “collection action.” 5ee, e.g., Younyg v. Commissipner, 240 F.3d 369,
372 {4th Cir.2001) (referring to “cotlection aclion” against defaulting debtar); cf. Laborers [lealth & Welfare
Trust Fund v. Advanced Lightweight Concrete Co., 484 U.S. 539, 548-51, 108 5.Ct, 830, 98 1..Ed.2d 936
{1988) {holding, in the context of the Employee Retirement Income Security Act, that a procedure known as
a “collection action™ may he used to enforce payment of promised conlnbutions to retirement plans but not
lo determine whether additional contributions are mandated by law).

The parties offer twa alternative readings of the collection exemfntiﬂn. B5SR. contends that the exemption is
limited to the enforcement of judgments. For its part, Choice asserts that the phrase embraces all actions
seeking monetary damages. We find neither of these interprelations persuasive.

Under BSR's interpretation, most disputes between Choice and BSR would proceed to arbitration first, and
then Choice could resorl to judicial proceedings to recover damaqges awarded by the arbitrator. This
interpretation is inconsistent with the contractual language referring to “moneys ¥711 owead .. under this
Agreement,” 1L.A. 20 {emphasis added), which describes debts arising fram the Agreemeant rather than debts
impused by judicial or arbitral judgment. Moreover, under BSR's interpretation, the collection exemption
applies only after claims have already been arbitrated; this is not a plau=ible reading of a phrasc designed to
exclude certain claims from arbitration.

Choice, by contrast, favors an extremely broad reading of the collection exemption, According to Choice, the
exemption excludes from arbitration all claims (by Choice) seeking monetary damages. Given the apportunity
at oral argument to identify claims that would be arbitrable, counsel for Choice was able to offer only two
examples-demands for specific porformance and actions for repievin, Choice's interpratation is intuitively
unsalisfying, however, because mosl breach of contract claims seek monetary relief; consequently, most
breach of contract claims by Choice would be exempt from arbitration, notwithstanding that the arbitration
clause expressly emhbraces “any controversy or claim relating to ... the breach of this Agreement.” fd. Our
discomfort with Choice's interpretalion is heightened by the fact that a separate exemption within the
arhitration ciause excludes cartain cquitable actions brought by Choice to arrest “violation| 5] of this
Agreement.” [d. Thus, the interpralation urged by Choice effectively transforms the arbitration provision into
a unilateral commitiment by BSR to arbitrate its dlaims, while claims by Choice are subject Lo judicial
determination. We are reluctant Lo give the arbitration provision this effect, as the structure of the provision
does not imply such an irmbalance in its application.

{e] Al best, Choice's construction offers 3 minimally plausible alternativo o the interpretation we sat
forth above and thereby renders the collection exemption ambiquods. To resolve this ambiquity, we resort ta
three interpretive quides. First, as noted above, tederal policy requires that ambiguities in arbitralion clauses
be resalved in favor of arbitration. See Arn. Recovery Corp. v. Computerized Thermal Imaging, Inc., 96 F.3d
88, 92 (4th Cir.1996) ("IW]e may not deny a party's request to arbitrate an issue unless it may be said with
positive assurance that the arbitralion clause is not susceptible of an interpretation that covers the asserled
dispute.” (internal quolation marks omitted}); see also Armijo v. Prudential Ing. (o, 72 F.3d 793, 800 {10th
Cir. 1995) {nating that policy favonng broad construction of arbitration clauses compels narrow constrction
of exceptions to arbitration dauses). Second, when faced with a general rule and enwmmerated exceptions, we
interpret the exceptions narrowly, lest they overwheint the rule. See Commissioner v. Clark, 189 U 5. 726,
739, 109 S.Ct, 1455, 103 LEd. 24 /53 (1989). Third, any doubts in the interpretation of a contract must be
resolved against the draflter-in this case, Choice. See Bankers Ins., 245 F.3d 2t 321 n. 7. These principles
uniformly support a narrow reading of the collection exemption and a correspondingly expansive construction
of the general arbitvation requirement. Accordingly, we reject Choice’s interpretation of the collection
excemption and adhore to the conclusion that only traditional collection actions are exduded from the
arbitration requirernent.
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Having determined the scope of the collection exemition, we must now consider the extent ro which it
applies to Choice’s claims. We hold that Choice’s effort o recover Lhe affiliation fee is a collection action
subject to the collection exemplion; Lthe breach of contract claim, however, falls outside the exemption.

*712 [7] @ The Agreemant between Choice and BSR cxpressly requires BSR to pay the affiliation fee. The
fee is part of the contract itsell, not a remady for cither party's deviation from the contract. Moreover, the
amount of the fee ($7%,000) is a sum certain under the Agreement. Thus, Choice's effort to enforce this
contractual provision provides a dassic example of a collection action. See Brigrgate Condo, Ass'n v,
Carpenter, 976 F.2d 868, 869 (4th Cir, 1992) {characterizing suit to compel payment of condominium fees as
"callection action™). Accordingly, under the collection exemption, this claim is not subject to arbitration.
Furthermore, because this ¢laim is not arbitrable, BSR was not entitled to dismissal of Choice's complaint in

its entirety.

{81 We nevertheless vacate the order of the district court because Choice's breach of contract claim is
not within the collection exeraption and therefore is subject Lo arbitration, The Agreement provides for
liquidated damages in the event of termination, and Choice specifically invoked this provision in its
complaint; thus, the amount of Choice’s damage request is, like the affiliation fee, contractually determined.
BSR's obligation Lo pay this amount, however, does not arise from the formation of the contract, but rather
from an alleged breach of contract. Because this is not a debt subject to collection, the coliection exemption
does not apply. By contrast, the general terms of the arbitration clause specifically embrace claims arising
from “the breach of this Agreement.” 1A, 20. BSR is therefore entitled to arbitration of this issue and ko a

stay of procecdings white the arbilration takes place.

Iv.

In sum, Cheoice's camplaint is not subject to dismiszal, because it contains at {east one non-arbittable daim,
However, Choice's breach of contract claim is arbitrable under the Agreement. We therefore vacate the
decision of the district court and remand with instructions to stay proceedings on this claim pending
arbitration. The court may, in its discretion, stay proceedings on the affiliation fee claim as well. See Al

Kecovery Comp., 96 F.3d at 97.
VALCATED AND REMANDED.

C.A 4 (Md.),2001.
Choice Hotels Intern., Inc, v. BSR Tropicana Rosort, Inc.

252 £.3d 707
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EXHIBIT 1
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SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

CITY OF SEATTIR, a first-class charter city,
Plamtify,

K4

No. 07-2-30997-7 SEA

v, DECLARATION OF ERIC M. RUBIN

THE PROFESSIONAIL BASKETBALL
CLUB, LLC, an Oklahoma limited liability

company,
Defendant,

)
)
)
}
)
)
)
)
)
)
)

Eric M. Rubin declares as follows:

1. [ am an attorney with the fiem of Rubin, Winston, Diercks, Harris & Cooke,
L.L.P, in Washington, D.C. [ have personal kndw[edge of and am competent to testify to the
matters stated herein.

2. [ represented SSI Sporls, inc., in negotiations with the City of Seattle over the
Premises Use & Ocoupancy Agreement (“Agreement”) by which the Seattle Sonics were
permitted to use what became known as KeyArena. | was the lead negotiator for SSI.

3. I understand that there is a dispute between the City of Seattle and the current
owners of the Sonics, the Professional Basketball Club, LLC. [ also understand that part of this
disputc concerns the scope of the Agreement’s arhitration clavse.

4, In the course of the negotiations thal led to the Agreerent, the C ity andl the
Sonics inflially agreed that all disputes would be arbitrated. However, the Sonics were
concemed about the risks of entering into a long-term lease for a tacitity that had not yet been

desipned, muct Jess buill. Therefore, the Sonics wanted o be able to scek prompt injunctive.

DECLARATION OF ERIC M. RUBIN - | BYRNES & KELLEKR s
BRTH FLOGR ’
LMK Hpoarn AvEtos
BRATTLE, WASHINGTON P3L0
VZOHG) G322 - PO
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relief for certain issues, primarily those relating to design and construction, and when occupancy
would begin

5. Accordingly, the Agreement was modified to reflect the parties’ discussions and
agreement to the effect that all ¢laims would be subject to arbitration, except for certain one-way
“carve outs,” which atiowed the Sonics, but not the City, to bring claims for injunctive telief, as
follows:

a. Paragraph A of the arbitration clause provides that “all claims and
disputes” between the parties shall be decided by binding arbitration. However, given the
Sonics’ concerns, certain “carve outs” were added: Article [T, Term; Use Period; Article T8,
Termination of Current Agreement Froviding Seattle Center Space for SuperSonics Home
Games Use; Article IV, Coliseun Design and Construction; Article V, Coliseum Planning and
Gonstruction Schedule; SSI Opportunities to Void Agreement; Section XXVLF, Hazardous
Substances; and XXX, Subcontracting and Transfer of DWncrship. _

h. Paragraph D of the arbitration clause provides that no dispute relating to
the Agreement is to be brought in any murt except (i) an action to compel arbitration; (if) an
action to enforce an arbitration award; or (iii) an action 1o file an arbitration award 25 a
judgment. However, Patagraph D (iv}) was added to allow claims brought by the Sonics
regarding the Paragraph A carve outs for “injunctive relief or any other inferim remedy to
protect {the Sonics’] rights under this Agreement.” .

6. The partics also discussed and agreed that once KeyArena was built and occupied,
all &ispute.q would be subject to arbitration,

I declare under penalty of perjury under the faws of the State ofWashinglo'n that this

DATED at Washington, .C,, this‘jli‘_da of % . . 2007,
. Yo A1 ":H:E_J;N/
o /L\/\, |
P ?
%’“\,\ o ' -

Enc M. Rubin

DECLARATION OF FRIC M. RUBIN - 2 BYRNES & KELLER ur
3ren Lok
L0000 BEcoMD AVENUL
BEATTLE, WarxhimoTun A8104
2O G2 2- 2000
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City of Seattle vs S5l Inc. GORDON DAVIDSON 5-25-99

Mills & Lessard

Page 1 to Page 124

MICRO-DEP TRANSCRIPT AND CONCORDANCE
PHEPARED BY:

MILLS & LESSARD
1411 4th Avenue, Suite 740
Seattle, WA 98101
Phone: 206-292-3063
FAX: 206-292-8183
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L11Y OF SEALOLL v 551 (NG, ARBITRATION i INOEX OF EXAMINATIONY
{ 73 ATTORNLY PAGH LINE
-------------------------------------------------------------- 1y BY MR. BYRHES. 4 4
CLIY OF SEATTLL, } { 1 BY M. BYRNES: 18 5
Piaintiff, i ()]
¥y. b (&) EAHIBIT [NDEDX
531, IWC., ) {n e DESCRIPF{UON PAGE LINE
Nefendant . ) (8 I Anticipgated Uestimony of Gordon B. 5 2
—————————————————————————————————— B e R T &1 Davidsgn,
QEPUSIT{ON UPON ORAL EXAMINATION {lap 2  Mesorandum af Usderstanding botween 16 9
oF fut the City of Seattle/Seattis Center
GORDON 8. DAVIDSON {12 and Ackeriay Communications, [nc.f
--------------------------------------------------------- {33} 550 sparys, Inc.
11:07 a.m. (131 3 Prewises Use and Degupancy [ Y]
May 25, {949 5l Agreenent betweesn The City of
1000 Second Avenue, Suite 7800 [$11] Scattle and 551 Sporrs, Imc.,
Saatile, Washington {n dated March 2, 1994.
(a1 4 Collection of documents beginning 9 11
(19 with 4 May 14, 1999, letier to Peter
{7} Byrnes from Helaine Hondg.
210 %  Handwritien notes by Gordon. &4 il
{éxh Davidson.
(zn 6 Handwritren Post-[t. 83 b ]
RPatricia lessard 2N
Court Reporter {29
Page? B Paged
() GORDON B 0AVIDSGN, being duly swom, testified
AVPEARANCTE X 2 upon gath, as foflows:
2 EXAMINATION
4 BY MA. BYRNES:
FOR THE PLAINT{3F: HS. WFLAINE nUNMIG fm Q. State your name and aimployer, please,
Searlia Uity Altoruay i A, My name is Gordan Davidson, Y'm employad by
600 Fourth Avepus, faath Flaor #) the City of Saartle Law Department,
Seatriec, Washingion 9E104 tgs {2 Do you have a ttle of any sort in the faw
e departiment?
(o A, Assistant city attarnay,
FOR THT DEFENDANTS: MR, PETFR 0. BYANPS nn Q. Do you have any area of specialty practice,
MS. KIMBERLY A. BOYCY {13 Mr Davidson?
Byraes b feller A Within the {aw depadtment, yes; | concentrate
Attarneys acC Law (11 on contracts and keasas.
1000 Secand Avedue, Suits 1500 st O Okay. And whan yau say you conceatrate on
Seattle, Washington 98104 {16 conlracts and feases, can you be mare specific?
(10 A 1 spend most of my time writing leases
(15 involving the Ciy, whether as a lessor or as a Msseo.
ALSD PRESENT: MH. JERRY McLAUGHL [N (19 And I have written a variance of thase leases that can
(2 he dengmicataed as, in soMe casas, license agreements,
1) use and occupancy agreements, concession agreemenls.
{22y Al | have baen invalved in the writing of a
&u variety of ather contracts,
@4y O Flow kg have you bean with the Giry of

4]
[EEl

2o
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_ LY L PO
A Since 1976,
@ 0 And are you amember of in good standing of
() the bar ol the State of Washington?
@ A lam.
13 1 You were involved, were you not. in the
6 discussions that took place between the City of Seattle.
{1 an tha one hand, and Supecionics Ine._ on the othor,
) concerming a pessible lease arangament on a new
 facility 1o be arected at the site of the old Colrseum”?
(A |was.
1y . When was your first involvement in those
(19 discussions?

3 A s hard 1o say, bat probabily in the oady
114 19903,
tisp Q. liake it you have seen a copy of your

{15) anticipated tastimony in this arbitration?

(7 A | saw a draft version. | participated in the
{15 devalopment of &

(19 Q. Al right. Let me mark as Exhitit 1 1o the

(204 deposiion and hand you a copy and counsaol a copy
@) {Marked Depositian Exhibit No_ 1)

= 1 (By Mr, Bymes) Have yod seen this daocument
{zn belore? You can use the original; the other s for your
(24} counsel

t#s) A. Yes, I've seen this befare,

Page 6
. And were you involved in the prepacanon of
(7} this dreafi?
M A, lwas.
¢ Q. 15 there anything an thiz siaemenl of

4 anticipated testimony wilh which you disagree?

& A Notthatl racall, no.

Q. s an accurate pordrayal of your knowledge
@ and information concerning the matlers stated?

% A Yeas.

1y Q. Among other things, il indicates that you were
f1) invotved in the Memaorandum of Undorstandirg, the
13 so-called MOU, is that correct?

v A Yes.

1 Q. Did you have any role in cannection with the
15 drafting or preparation of the old fease between the
16) Sonics, and I'll call the Sonics that entity, and the
17y City of Seattle on the old facikty?

1 A, Amd the old leasa you refer to as what?

1\ (1. Well, the old arena lease. The old colisaum
29) 10ase, axcUse me.

iy A, By "old Colizeum leasa,” you refer ta the
22 lease that was in effect prior ta the curment lease?
) Q. Yes.

2 A Yex.

750 Q. What was your role wn that connection”

8- Fl, ARQL.,
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- e
participated 1o some extesat

negotiation of various changaes to it, and was the — a

significaat, it not the principal, drafter of i

0. And who else participated with you in that
endeavar?

A.  Seattle Ceator admirustrators at the tsme, and
conceivably my supervisor at the time, whether it was -
and | doa’t remember whethaer it was Rodnay Eng or Don
Stout during that period.

1 Who padticipated in the descussions that led
to the Mamoadandum of Understanding and the current
lease. and it's calted actually a “Premises Use and
Occupancy Agrasment,” but PH refer 1o 1 a5 the
Aease” is that all nghr?

A, That's fine.

Q. Who particpated first foe the Gity w those
iscnsHns? .

A. 1 can'ttell you everyone who participated,
because | may not know all of thase people. | Know that
Jerry McLaughlin padticipated, § know that Virginia
Anderson participated, 1 know that Rodney Eng
padticipated. In terms of - and within tha City,

Margarel Wetter parlicipated in dizcussiots, intomal
anes.
0. 1 was interested m group discussions wih the

other swde

A, Okay.

1 et e pul another question. Your Aanticipated
testrnany refars o the fact that you participaled in
appraoxunalaly fve negotiation ses5i0ns. is that
corect?

A. That's my recollection.

0. Do you maintam time records?

A, To some extant, yes. ‘

Q. How s it that you know that there were five
negoliating scasions that you paricipated i, as
oppased {0 some pther numbear?

A Because | would have made various notalions,
either 1n my calendar about tha lecation of a mecting
and who was fikely to be there, or the general scope of
. in contrast to a mere mealting, for instance, with
Terry or other people, other Seattle Conter peopile.

£} s it your lestimony that there were five and
only five meatings:. ar approximately five meetings that
you wore present al with officials of 551 or
reprasentafives of the Sonics?

A.  That's my recollection.

Q. And yous say thatl's your cecollection, bul you
Also say that you had your recollaclion apparently
retrashed by looking at some undarlying notes ar

Mills & Lessard
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) cakersiars, 5 that true? in

3 A Ub-huh. (# had in which Tery MclLaughiin and/or Bill Ackerley were

™ G When did you da that? & iowvolved?

(4 A.  Within the lasi twa months, 3 A, Mo

5 Q. And did you go back ta your time records? ts1 0. Do younothave a ksl of those as well an

& A Let mo think. No, i) your calendar?

M O Are you required o magian any sot of tinoe 73 A, No.

i records by the faw depatment? @ Q. Do you have the dates of the five sessions

m A, "Hequired® is probably oo sirong a word, @ somewhere?
(10 sinco there isn't a billing oul by people in aur o A, They were = since it's — my statemert |
(1) department, except for utilityrelated work. It's (11} think says approximately five, 1 have the dates of some
(123 merely a tracking device. (12 that can be extrapoiated. | have some that are more
un Q. What docoments did you look at to ascedain (13} clearly in my memary, one my particular.
(14 thal you participated in approximately five negotiation par Q. Well, have you — in your sffont to
{15 sessions? {19) reconstruct these meetings, but not the lelephone
(6 A llooked at contract versions, notes, and my (16 discussians, hava you actually gone back and found dates
0n calendar. : {17 afl meetings?
(. And pardon? 8 A, To zame extont, yos.
(5] A And my calendar. gm Q. Woll, tell mw the dates of meetings that you
o 0. And youw calendar for what year? 2oy cecall.
121 AL 1991 and 1994, @y A, There was ane, o my recallection, on
24 Q. And do you sl Rave those? (227} Novernber 10th and 1 1th. And | know that because it was
{73 A, Yes, {23 aver Veteran's Day._
G4 Q. e addition to these lace-ta.face sessions 24y Q. Alldght.
(75 that youre describing. did you also have telephane 251 A, ldon’t recall at this point the dates of any

T Pageio - T Page i2
1) discussions? 113 other particular meeting.
% A, Yes. o 4. 50 other than the November 10 and 11 maating,

1y O With whom?
11 A, Eric Rubin, primarily.
B 0 Anyone other Evic Rubin?
5 A. There may have been some telephone discussions
(74 with Bifl Ackarley and with Terry.
8 Q With you and Terry o0 the ane hand, and with
(# Aubin and/or Ackerey on the other?
(A Yes,
(1 0O And were those 50551003, other than the fact
(12) thal they were on the telephone rather than lace to
(1 face, any different in kind than the ones that were lace
(14} Lo face?
(1% A, Dapanding on who was involved in the
{16} conversalions, yos.
nn . Ckay. How were they differont?
{181 A,  When there wore conversations with — betwean
{19} just Eric and myself, we were largely focusing on
{70} language, padticdlar tanguage that was used in the — or
(21} ta be used or proposed o be used in the agreameant,
(> When we were - when | was involved in
(=3 talophonic negotiations involving Bill Ackerley, thera
(241 would have been discussions mare focusing on business

2% pants, in many casas, And I'll stop thare.
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b nsolar as the lace-loface meetings are concarned, am §
carrect thal you cannot assign a date to any of those
meeatings?

A_ Al this point, no, without the benefit of

other hints.

1. Without the benefit of what?
A.  Of other hints, other materials.
Q. And those maternials would be your personal

{iy) calendars?

A. Either personal calandars, yeah, conceivably.

Because | would have —

4. Anything alsc?
A. Conceivably some of the contract drafts.
Q. OCkay. Do you recall, even though you can'l

assign dates 1o these meetings, approximate dates? Can
you say, for example, that, of the five, 50 many were in
the falt, 50 many ware in the spang”?

A, No.
Q. Have you compiled any list of dates on some

dacument or piece of papor anywhere?

A No,
O When you went back 1o your calendars, did yau

(241 actually e a mecting, 107 example, October 12th, and

' Page 9 to Page 12
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(1} say to yoursell, "Oh, yes, that's a meating™?
@ A, My calendar woukd have had a notation about
{3 it, the matter being prohably a Senic negatiation
) session.
= Q. Pardon?
6 A. | said my calendar probably woulkd have had a
{7} notation about the meeting being a Sonic negotiation
&y session, and whare it was suppased to he and when it
was
{9 supposad bo start.
(m . Forexampie, then, £ would say, under a
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0. Asd how many were there where there was Just
yau and Mr. Bubin talking?
A. | heheve more than 240,
. Would your time reconds show the dates of your

Ny

meeatngs?

A, All meetings, yas, but oot recoessarily
meatings in which | could say thal Bill Ackerloy ar Eric
gr anyhody eise reprezeting the Sonics wera thora.
Thaey would simply be identified probably as a Sonics and
a meaating, whether it was a meeting with Tery or more

peaple,

(11) certain date, "Sonic negotiation session*7? (v Q. Okay. So if | understand, whal yoni're tefling
2 A, Something like that, yes. (1 me 5 you'd go back o your time records, and it would
® Q. And doyou keep a moathly calendar, or do you (14} Say "Sonics meeting,” but il wouldn identify the
{14 keep a daily calendar, the type we see on top of (15 paricipants?
(15 people’s desks where they flip each day? a6 A. That's right.
(8  A.  It's a monthly calendar. (n G And you wauidn't have any way, then, fram your
(n Q. s a Month-At-A-Glance, in effect? {18 time records, ta identity the panticipants?
;A Well, it's a weekly calendar at a glance. s A, No.
Q. And have you looked back at that within the 2oy Q. And is that gonerafly the same - is generally
7o) last month or 50, since this arhitration got under way, 121} the same thing irue with respect to your cakndars,
21y to check these dates? 2 would not identify participants, but simply state

a A, Yes 20 "Bonics negatiating session” k use your wards?

tzn 1), And do you have any memary at all, as you sit w1 A | can't say. | don't remember what is on the
{24} here today, of any moeeting, in tenns of its approxinate {25 notations in the calendars.

=% Hme frame, other thao this Novemiber 10 andg 1172

Page 14 - T Fage 16 o

i1 A, My recollection is that there was a meating in (e 11 Do you recall when the Memorandum of

i» December of 93, and concaivably a meeting in January, (2 Understanding was negotiated and arnived at?

i3 bt | do not remembrer the date. AL Vaguely, yes,

® Q. Do you believe, as you sit here today, that (3 01 Well, when was g7

15 the November 10 and 11 meeting was the first ™ A Sometime in 1997 is my recallection.

& faco-to-face meeting in which you paricipatod? wir (). AN rght. Let me have marked, as the next

(7 A |donot remember that. {h exhibit in order, a copy of the memarandum of

¢ Q. Do you balieve that, intersparsed thraugheout 8 understanding.

1 the period of the face-fo-face meelings, there were w1 (Marked Deposition Exhibil No 2)

10y these telephonic meetings that you've referred to? fim € {8y Mr, Bymes) it appears to have been

1} A, To some extent, yes, {t1 signed in approximataly March of 1993, Does that

12y G And they took - if | understand you, they {17y refresh your memary?

17} took ong of two forms; erther just you and Eric; Bubin A Yes.

19) talking about lease language, or, i 50me cases, you and 04 Q  And when were the actual negotiations lor a

15 Teny Mclaughilin on ihe one hand, and Bill Ackedey and (15 lease commenced?

18} Fubin on the other, having a telephone conference? (e A, ' sorry, | dida’t —

1y A, That's right. But the [atter would have heen {171 1. Yeah Following the signing of this, was

18 far fewes than the fammer. (1% there a time frame in which lease neyatiations began for
1w Q. Appeowimately how many telephone conferances (i9) A premises use and occupancy agreemeéent?

) of the latler type were there? o other wards, with 4 A Yes, if ane assumes that this wasn't really

1) Mel aughlin and Ackerey. {7v the beginning of that.

@ Al | can't tell you, @a Q. Miright. So the beginning of the prodess

B (0 Were there some? 0 was the discussions that led up to the memarandum of
¥ A lhave a vague recallection of there beivwg (24 understanding, and theseafter discussions ensucd keading
) S0, hght. 24 10 4 prenuses use and occupancy agreement?

‘age 13 1o Page 16
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i A, Yes.
= Q. Who prepaced the first deatt of a pranuses use
h and occupancy agreament?
4y A, That, | do not Know, becaonse, for a period of
15 time, bath Eric Rubin and 1 were preparing drafts; and
8 that phanomeanon itself became somewhat problematical,
(N bocause drafts were being shifiad back and forth, and it
{m was difficult to track which draft was really supposed
3 to be under discussion.

(o) Q. So as ) understand you, both sides were at

(11} difforent firmes prepanng drafts?

{1m A, Yes,

Q. And you have no memary of who propared the

{18} very first draft?

1= AL Mo,

e Q. Do you recall that there was a rent provision

(17 in the Memorandum of Undecstanding?

iy A, Yes H's identitied as Section I

(el Q. Allrght And let's take a ook 2l page ona

2oy ol the Memorandum of Understanding, paragraph twao,

2o "Rental and Other Payments,” and specifically the second

221 sentance, does that indicate that the Sonics were o pay

23) a base rant of $300.000 per year. subjeci to a CPI

21 Adjustment, ki 41 regular season games and five

{29) additional games, or *detormined Somc events.” to he

-ija[;e- 18
{1} More accuraie?
@ A, That's what it says.
M Q. And was it your understanding that if there
1) were mora garnes than that, then there was an additional
(51 rental of eght and a half percent duc?
w; A, That's the third sentence.
QA nght. 'm going to mak, just 50 you can
A hiave it before you -
i A Let me correc] that. There was ~ there was

(i, a-
oy Can you read back your 1ast questian.

o ({The reporter read back as requosted )

113 A, Yeah, the third sentence gencrally describes
{14 that sort of arrangement,

s Q. {By Mr. Oyrnes) But 1o be inoere accucars,

1161 requires eight and a half percent due fof preyeason and
ti7 the tirst two home playolf games?

& A, That's correct.

aw Q. Doas this Memoandum of Understandinig address
201 the subject of addilional games . ather than the firs
1) two home playoff games and prescason games?
(= A, | dor't believe it does.

=y 0O Soutdoesnt addiress the potential that here

24y gl be 42 home games, regular season?
(25 A, ldontrecail that it doas,

GORDON DAVIDS . 4 5-25-99 AMAX(5/5)
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Q. And does it address the subject of what would
ocour, it anything, if there were less than 41 home
games?
A Notexplicitly, na.
0. It doesnt say anything about that subject?
A, Notio my recollection.
Q  Altnght 'd Iike to direct your attention
now to what 'm having inarked as Exhibit 3, which is
what | refer to as the leassa
{Marked Uepositton Exhibit Na. 3.)
2. (By Mr. Bymes) Would you take a look at
that and just verify i for me that that appears (o you
to he a copy of the cumrent lease.
A. ltis not ~ the first part of this appears to
be the initial lcase. The second part, after this
yellow page, is idealified as the *Sacond Amendment to
the Premizes Use and Occupancy Agreement.” To my
recollection, the partios have agresd onfy on our first
amendment,
€. Okay. We'll get to that, i'm principally
interested in asking you, though, iz this a decument
that was axeculed in early 1994 as the hrst lease?
A. It appears (o be.
Q. Allaght 1t me ask you somi questions
about the subjsct of rent. You understand what's

Page 20
irvalved i this arbiteation, | take i?

A.  Yes, generally.

Q. Take alook at paragraph eight, if you will,
at the rent of $800,000. Do you ses that on page 197
0Oo you have that bofore you?

A, ldo.

Q. And there's 4 base rent (0 be potentially
adjusted by the CPlindicator in paragraph B, is that
right?

A, Yes, there is.

(1 And there ace cenain cicumsiances undes
which there coald be addmaonal rent, e for
preseason games, coference ar championship ganes, and
mare than 41 regular season home gaimes?

A. That's right.

Q. Are thara msances 10 this lease document
whiere 1em would be less than $200.004, if there were,
tar whatever reasen. fewer than 41 gamos?

A, There are instances in this lease when the
rent might be ditterent than $800,000, or, tor
instance, you know, cerlain reasans. For inslance, in
subsection VHLA T.a., there's a3 provisian for an
adjusted rent in the event the use and occupancy didn't
commence on Qctobor 1, 1995

0 Al right. Continue,

Mills & Lessard Micro Dep Condensed {ranscript Page 17 to Page 20
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(1 A My recollection is that there wet'e min
{7 other provisions in which tha rent would ba lass than
(% $800,000, o baing il the — if | recall comectly, the
{1 Facility were damaged, hul the principle that this lease
) mamntained was (he same principle generally expressed in

AL AT AL AT LAY JATA LRI

B
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ht 28, Filed 10/10/5087 Pa}g’e 31 of 78
(A, Eric Hubin, conceivably. Copcefvably Bl
i Ackarley. | don't know who alse besides thase two.

3. Wel, do you have a memory that those two
gentlemen. or elher of them, were involved in
discussions conceming pacagraph 207

6} ihva MOU, that the City was to recejve 3 base rent of w A, Not Bill Ackerley. A mamory of discussions
{7} $800,000, {7 with E£ric Rubin about this.
H 0. Let's take your first exception wher the rant @ You do remeamber them?
tm would be lower than $800,000. Whal paragraph did you % A. | dohave zome recollection of a discussion
(1) specifically refer to? {0y with Eric Aubin.
(i A VILA1.a Homan seven, capital A, Arabic 11y Q. And what do you rememniber about your
{12 onsa, =mall A {17y discussions with Edc Rubin about paragraph 207
(% Q. What page is that on? 3y A, | have recollection ot requesting copies of
(19 A. HNineteen. (14 the constitution, bylaws_. rules and regulations of the
(s Q. Pardon? (15 NBA._ | have a recallaction of 1afiiing with him about
(5 A, Nineteen, (161 changes in the text.
(n Q. And that pravides, in effact, for a prorated A Q. What specifically do yoer recall atrout the
(i% or reduced rent in the avent that the facifity was not {181 discussions, if anything, other than what you've said?
(19 ready by October 1, 13957 (A, | have arecalleclion that we discussed the
(20} A, For the very first - for parlial year of the 20 addition of the last phrase.
{1} use and occupancy. @i 4. Beginning with the words "Except in the
27 Q. And the renl wautd be reduced on @ por day — 122 nstance of 7 -
t# a per-day basis, is that corect? % A. No.Beginning with the word "during "
4 A. Itdoesn't say, as | recall. {24 Q. What do you rocall about that?
o . Wtdoesnt say “proated on a daity basis™? 5 A, | have arecolleclion that we 1alked about the
T Page 22 Page 24
{11 A. Yaos there it does, "prorated on a daily i1+ addition of that phrasa or other language 1o furthar
{z) basis.* (z1 qualify that exception.
@ G, Allnght 5o if a portion of the particular @ O To tuther quality what exception?
(41 season at issue hera, the tirst one, if it didn't 51 A.  The exceplion beginning with the word
{5} commence on Ociober 1, 1995, but commenced (51 “excoptt
() hypathetically 30 days later, then the rant for that & Q. Do you have any memory of any discussions
(7) first year of $800,000 was to be prorated on a daily 17 about the exception, as you referred to it?
(8 basis? A, Not extensive memaodies, na.
{% A. Exactly, @ Q. Well, tell ne - however inextensive they are,
(o) Q. Allnght Now, | want to direct your viey Lell me what you do recall about the exception, il
{11) aftention, # you would, to paragraph 20, Aoman 20 of {11} anything. '
(12 the lease. on page 448, Are you famifiar with this (7 A, {have a recollection of discussing with Eric
113 clausa or this paragraph? {13 the approprialeness of the exception, given my
{ra) A, Yes. {141 percoption that these ware activities that were
1 Q. Were you involved in discussians and {15} controliable hy SS1. And for Ihal reason, t questioned
{18y negetiations concerning this paragraph? (16: whether or not the exception was an appropriate
h A Yes (17 provision 1o includa in the agreement.
(t8) Q. Who else was involved iny those discussions and (8 . And what did you say to him abrout that?
{19y negotiations? (9 A, Probably something just fike | described to
tzay A, can't {ell you with assurance, other than {207 yaul.
(21} Terry McLaughlin. | don't remember haw many other #ny Q. And when you say that you questioned whether
22 paapla would have heon involved in those discussions, 122 il was appropnate. what did you say about s
=5 but there could have heen athers. (231 APPHAPHAleness of INANHOPNateness’?
) Q. And who would have heen involved in thase t2r A 1 would have suggested to him that it was
{#5) discussions and negoliations on behalf of 3517 {#5 inappropoiate because the fanguage that was being

Page 2110 Page 24
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m excepted was an activity that | thought was, again, in inle play; and decided that, as #f was written, it was
(21 within the control largely of 551 @ not likely 10 be - 1o cause a particular problem for
@ Q. And whal, if anything, do you recall that Yy s,
1 Mr. fubin said in respanse? 1 Q2 Wall, do you recall initially that when the
3 A. 1 don't recall his responsa, other than a {51 exceplion was list proposed, fhere was no pravision
@ germaral imprassion of his - to use a collequializm, a & about begiming with "during whuch,” that & was justa
1 poot-poching of the position that was | was taking, and (0 provision?
@ arguing that in fact it was not something that was i A | have arecoliection of that, yes._
 within the control of 551, @ Q. And the discussion was that the Sonics didat
o Q. When you say "something in the control” are (101 want to pay renl in the event of a strike or lockout,
14 you talking about a lockowt of players? {13} isn't that case?
3y A Or strikae. (2 A | can't tell you that that was tha position of
(3 Q. Soyouwere saying, you know, "This is within {1 the Sonics. One might sumise that from the language,
(14) your control® and he was saying "Ma, it's not™? (1% but, you know, you'ro stating a posttion that I'm nat in
5 A, That's my recollaction, yes. {151 a position of validating or varifying at this point.
ta Q. And pursuant 1o that, did you then say, “Weil, i Q Well was that stated {0 you i substance in
(1n tet me see the MBA rules and regulations™? 110 any of the meetings or telephone cafls?
na AL 1 can't say whether that was the sequence, bul s A | don't recall.
. (19 there was a request made, 1o my recollection. on Q You don' recall one way o The other?
@0y Q. Anddid you get them? o A, | don't recail one way or the other.
1y A, | canned recall whether we got them or not. | 29 Okay [d you have - do you have a memory as
{22} have a recollection of having receivad at laast some 721 1o when that exceplion was first proposed?
@% portion of tham_ n A, No, not without any tools to aid me.
2y Q. And what da you racall about thai? @ Q. And yau knew the effect of that exceplion at
5 A. That we received Sofne porion. (2 the e you saw i, did you not?
- Page 26 FPage 28
v Q. And do you recall what they said? m  A. 1perceived what soma of the effects could be.
1 A, 1did ot see anythiag in that portian, at @ Q. And what was your perception of the effect of
¥ this point. At this point, 1 cannat recall what it U the exception?
4 said, and how it related ta the particular provision, @ A i appeared 1o me that if the axception - if
(5 Q. Who proposed the exception? 151 the facts described in the exceplian occurred, there
6 A, {can only assume someone on behalf of 351, (61 weara — if thare were a strike or work slowdown directed
in It wouldn't have — | don't think it would have come (/1 against the NBA ar 351 by professional basketball
8} from us, @ players employed by 551, or a tockou! of such players by
Q. What do you recall aboud the discussions on (@ 551 or the HBA, then, if there was somathing - if there
{10y the exception, other than what you've just testified to? (1) were sarnething in the constitution and bytaws, rules and
{1y Is there anything olse that you can teit us? {11} requiations, that related to and provided for the
{121 A, With the exception, including the final N7 avoidance of a payment obligation as provided in the
[i3) phrasa, as it lJums out, in this agreement, my 3 agqreament, that would he the effect allowad by the
{14) perception that it waz not harmful to the City as (14 clause.
15) written. {15 It was a provision that had several conditions
(t8 Q. Okay. I'm nut so much interested in your (161 and required essentially sort of a sequencing in ordor
{17} percephion as | am in what was said. What did you say, {171 10 make it opeorational.
(14) and what did the nogatiatans for the Somics say, and (i 1 Well, diddnt yau repod T your supedors that
{19 what did Mr_ Mct aughlin say? 19y the exception 25 drafted allowed the Sonics 10 avoid
@ A lo my discussions — my discussions would {2y paying rent to the City of Seafilc in the event that
21 primarily have boen with aither Eric an this or with 120y they experienced labor difficuitios with their players?
1221 Mr. McLaughiin. And Mr. McLaughlin and | would have 2z A. | may have dono so, assuming that thero were
(=31 examined, and | batiave did examina, this clausa in (23 provisions in the constitution and bylaws that related
(4] patticular; and axaminoed the language and tried 10 parse (4 o that.
{3 out the circumstances under which this clause might (23 You appear ta be reading from something that |

fiage 25 ta Page 28
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I. 1 won'1 ask you
A. Certainly the section number matches up.

in tacollection of that. (k) :
@ . Well, do you know what I'm reading from’? @& O Allrghi. And in addition to thal - if you R
1 A, Ldo not know. 14 want fo take the ime, you can - but § you'll see your )
(53 MR.BYRNES, Waell, fat me have marked as the (s comments in your mamorandum, thay generlly track the
157 next exhibit in order a batch of so-caed “prviteged 5 handweitten notes on this draft, do they not?
{71 documents™ which were withheld and then subsequently 1 A, Yeah, I'm assuming that you have - well, let
i produced after we had a hearing. (8 me do a quick review,
 Let me give a counsal a capy. and 'l have ¢4 In doing a very cursory spol check, it appears
{10y marked a copy for you 1o look at. (70} that this memo relates to the document that inunediately
(y  [Marked Ueposition Extibit Ma_4) {1u follows it
a4 (By Mr. Byrnes) I'm asking you o trn 1o a () O Inthe exhibit?
13y memarandum of September 23, 1993, That's a memacandum | . A Yos,
{14y you authared, a typed memarandum™ ny O And ihat document, just lor identification
(5 A, Okay. And | have it. (15t purpases. n the upper right-hand cormer, has some
a1 Do you see thalt? 116) handwriting that says, "Get disk for this® with a star.
(in A. f(have it ) ¢ A Yes.
nap Q. And this reports on your observations of the par Q Tumio page 41 of that document, if you will,
11: proposed first draft of kesse. [ please
=y A That's what it 3ays, ye3. tzm A, Uh-huh.
2y )0 Altsight, And if you'll buen to the next to @n 0. And you have somne handwritten noles over in
{zz) the last page of that document, which is munbered ten, #== the gutside column of that.
(23 would you read into the record your comiment on page 41 zn Ao Uh-huti
{24} refering to section XIX.B And before you read thal, 2ap 1 Could you read that for us?
#5) let me ask you, was XIX.B. the clause that subsequently 2w MR.BYRNES., Do you have the originals,
Page 30 Fage 12 } L
{1y was renumbered o XX 4., or the paragraph? 111 Ms. Honig? We asked to have them here.
= A, 1can't zay that with cenainty without (71 M5 HOMIG: Yex
{3 looking at the - (3 . (ByMr Byrnes) Let me give you the
{4 (1 13 that your best Deliet? 4y ariginal, because it might be easier for you to read,
>h A It looks ke it is, yes. Because the (5 Mr. Davidson,
i/ version — thare's a version attached to this rmema thal Wiy May i step acound behind you, just o ook at
{7} has a section XIX.B. that is comparable to what's {7 that ane note?
@ labalad XL H. in the exacuted verzion of the ralease, W A Sure.
Q. Would you read into the recard your o Q. Thank you. Wouk! you mead that into the
(10} observation of that paragraph, as you reported it to {10y record. please,
(11} Virgiria Anderson and Terry MclLaughiin in September of (1 ALt looks like “Same: see what EA does.”
" 93 o Q And what does that mearr?
1y A #t says, “The axcaplion added at the end of {13 A, Al this paint, | haven't the slightest idea.
(t4) this text allows the Sonics to avoid paying rent to the e O is “ER Enic Rubin?
(15 City in the event the Sonics experience labor ns AL Possibly.
e difficultias with the players, A business's personnel (16 (2. And what were you proposing to do?
17} difficulties don't usually insulate it from its rent un AL At this point, | have no idea.
{18 obligation= ta a third party " gy 1 Waell can you tell from your red letigring
(i Q. And the deaft agreement that you referred ta (19 that you were proposing 1o take oul the exceplion ta see
201 that was attached - and | don't know whether it was {7 what Enc Rabin did?
20 attached or not, but in aoy overt, is it (he agreement {ziy A, That's suppasition. | don’t know,
72 that says "Get disk tor this? with a star on it in the @2 O Well is that what iLindicates?
(23 upper right-hand corner? @ A, | don't know what it indicates. All it is is
ey A | can't say that this 15 the version without (241 an angular fina that goes across the texl.
(2o further review. el Q. AR nghl. Keep that page before you, please.

Page 29 10 Page 32
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1]
2 Q. The angular line that goes across the lext i

% on page 417

1My A. 41 right.

2. And does il beacket the excaption?

& A hbrackets the exception,

(0 Q. And wece you proposing in effect, then, to

%) remove the exception and see what Eric Rubin did after
9 #was remnoved?
i A, ldon't know. it doesa't indicate that from
(#1) the naola,
02 QO  Did you atiempt o remaove the exception?
3y A, |don't ramember.
(1 Q. Do you have any memary of alflempting to do
fis} that?
{11 A, 1 certainly have a memory of Irying to qualify
(17 &. 1 might have tried ta remaove it; | don't reseember,
(e Q.
{19 handwritien notes of yours. Incidentally, were you
20} involved in the decision-making pracess conceraing the
(211 withhoiding of documeants in this malter on the basis of
122 a claim of privitege?
=1 A, Na.
29 Q. Did you knaw anything abaout it?
25 A, Yaali, | was dawara that there was a discussion

Lot me ask you o 1laka A ook at some

= e LTI

A_Cm_Z:O?-cv-Oi%gf&lRSM Document 2-§

Page 34
{1} going on about it.
7 Q. Are you the one that gathered these privileged
& documents in the first instance and furnished them to
{% counsal?
51 A | would have been the persen who saved the
6 documents initially.
M Q. Are you aware, as you sd here foday, of any
i8) additional docomients relating fo this matier that are
1@ bang withhald on any basis whatsaever?
(et A. I'm aware that there are duplicate copioes.
{11 P'm aware of — | have not paid altention to what iz
(12} being withheld or nol being withheld in response o
(13 requests for documentation. | have moved ail of my
(1) files — any file thal | had relating to this is o
(15 lenger in my office.
s 3 Well, why don't you take 4 moment and look
17 through the extubit that's before you, which are the
(8 documents that ware furned over by Ms. Hanig by letts
tiz) fallowing the heading before the amitrators, and ted
20y mig f you can, whether or nol there arg any other
(1] documents that you're aware of ol a similar nature, in
4 the sense that a privitege was claimed
31 A. 1can'tiel you that, even if | looked at

{2a) them, the quantity of documents is extensive enough.

{25 You're saying thes is what was provided?
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A, In connection with — in response lo 3 claim

LI e k=

of privilege. Bt it's my impression that there ware

earlior documents provided 1o your.

Q. Thore was one set of notes which 'l show

you. That's it.

When you gave thase documents to litigation

counzel, Mz, Honig, did you make any designation of them
as prvileged ar not privileged, or was that done by
sameong eise?

A, fdid not

). Did you separate them from any other files
that you turned over, or ware they part of your tatal
file?

A, | didn't make a determination whether or not
the matarials were privileged or ot

Q. Where did thase files -~ documents come from?
What ollice?

A, The law departrent. We have both a
consolidated filing system, and wa keep certain filas in
our individual officas. | had some files in my own
office; other files wore stored in archives,

Q. Where did these documents, like this
memorandum of yours and the handwritten noles, did they
come from your persanaf office or from the archivas?

" Page 36

A, 1 can't1ell you at this point,

Q. Pardon?

A. 1 can'ttelt you at this paind

Q. What documents did you physically turm over o
counset?

A.  Almost everything in my office; and she had
accass lo the rest of the law departmant filas,

Q. What was the volume of documants that you
turned aver from your office?

A.  Probably a quantity of about like that.

. Would you indicate approximately how many
inches that is,

A.  Six inches.

). And how many inches do you sea before you as
the sa-called privileged documents? And don't count
that lease twice.

A.  Azsumning that this is in here, you know, the
others may be at inost an inch.

Q  Please disten to my question very carefully.

Are yons aware of any ather docurments that bear on the
issue of rant (o be paid by the Sonics in the event of a
inckout, that, for whatever reason, have not been
prracuced i thes case?

A §can't answer your question becausa | don't
know all of the docurnents that have been praduced in

"Page 33 to Page 36
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Case 2:07¥398371620-RSM  Docume

{1} this casa My paccaption is that there has been an
(7 issie aboat privilage asserted with respect to certain
n documants. But to my recollection, there were ather
{4 documonts provided 1o you without an assertion of
5 privilege,
@ Q. Al fght. Faw enough
{# Let me rephiase that question. Do you know gf
@ any documaents relating to the subject of the payment of
# rent in tha avont of a fackout of players, that were

110y claimed o be pmaleged, that have ot been groduced?

@ MS. HONIG: Objection, asked and answered

{12y about three times.

(m 1 (By Mr. Byrnes) You may answer

(1% A. Haad the quastion back again, please.

(5 (The repurder read back as requested )

(15t A,  Again, [ cant answer that question because |

(11 have no knowiedge about the claim of privilege thai's

(1) been asserted.

(19 . {By Mr. Byrnes) What have you looked at, if

20 anything, in preparation foc your deposiion?

(211 A My calendar, a telephone log, a variety of

(= dralt contracts, you know, varicus memoranda that §

(23) wrote to Seattle Contor pursorinoel.

0 Q. Was this one of them, the memaorandum of

(5 September 237

Page o8
y A. lassume so, because | probably did fook at
21 that one.
v Q. You probably whar?
W A, DO ook ail that one, yes.
W O And did you look at other memaoranda?
61 A. {f they were readily avaitable, yes, scanned
(n them.

@ Q. What else? Did you read the antoipated
@ testimony of Mr. Rubin?

% A. | have sean that.

(1 Q. And Mr. Mol aughiin?

{m A I have seen that.

s Q. And Mr. Ackerley?

{r4y A. | have pat seen that, to my recollection.
s Q. Another document, in this pile of documents

{18 which were withheld under a claim of atormey-client
{17y privilege but bave now been produced, ks a hardwritten
{11 st of notes entitled "Problems to e addressed

{19 Waould yaul look for that document, please.

%) A, Inthis pile here?

0 Q. Yes, inthe so called prvileged dacuments.

27 A. Do you have an idea how far down it might be?
R Q. Well, it's closer o the lop. IU's aot one of

{7} those leases. There are a faw drafl leases, and then a
{25y lew sets of handwritien noles it lnoks like this.

Page 37 to Page 40
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y Do you have that?
™ A, 1Thaveit :
m O 1s that your handwriting? “’)
@ Al s, s
m . incidentally. is the handwriting on the draft

{6t we Just looked at, which was attached 1¢ the - ar at
11t kst referenced inthe September 23 memo - are all the
@& comments on that in your haod?
@ A. From a quick scan, thase that 1 can raad
(11 appear ta be in my handwriting. { have not noticed,
(11 from the quick scan, anyone alza’s han'dwriting‘ ’
ua (2. Al rghl Going back to the handwritten
113 notes entitled "Prablems 1o ba addressed,” which you've
(11 now located, is that document entirely in your
115 handwriting? And can we have that original of that as

ey wall?

nun A, Yes

(181 Q. What date were those notes prepared?

(*m A. 1 can't el you that.

@m0 Is thers any way for you L reconstruct that?
1zt A_. The anly - | don'l believe s6. One can anly

(z2) gat into an approximation al hest, because the only way
&1 that one might be able o do that I3 to do a compadnsan

24 with avery one of the pages and sections noted against

25y varicus drafts that exisled at the time to try and come

_" " Page 40
{13 up with a draft document that had a date on it that
{71 either matched what was being reviewad, and to my
{1 percaplion soma of those drafts don't exist.
@ Q. 5o is it fair to say that it would be
(% difficutt At best 1o Iry o pinpaint even an agtimated
16} time frame for notes iike this, if they're not dated™?
(A, It would be difficult. Uh-huh.
g Q. Hawve you triced to do that?
@ A | did make an eady attempt, and decided that
{1 it wasn't worth the affort.
1y Q. Did yau decide it was fulita?
112y A. No, Hwas going to take far more time thao |
13 could devote o it.
4y Q. is there any way (o5 you 1o {efl, tooking at
s those notes, whethor they were tadean in a mesetingg, or
116t under what circumstances they were wntten?
itn A, Not eastly, because they could have been taken
{14 at various times. Thay may have been lakan in the
04 course of a meeting, they may have been subsequontly
> edited Wit!\ additionat text inserted.
209 Q. Alrght. Take a look, if you will, on the
(= next o the last - excuse me -- three pages from the
(21 back 1 befieve it 5ays up at the top “Number 33,
74y Moisc.” Do you 5o that?

s AL Yes,

Mills % Lessard
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(1 2. Just to pick a page so { can be on the same (1 use the shorhand koo, “rerd due™?
(2 page with you @ A. That's whal il says.

BSA

M A Uh:huh. @ Q. And thal was your wording?
M Q. - tousea clicha, 8 A Yes.
= A, Yes & Q. Do you have a memory that that was warding
w {2 The 1.7 does thal refer 1o a pane numbes? {6 that you wrate — put on a piece of paper in the
(n A lbaliave so. {71 presence of Mo McLaughlin?
m 0. Would you read into the record what thal says? @ A. | have no recollection.
% A, “NHA game, or games, parmanontly canceled @ 1. Did you pui it on a piece of paper, on this
{t0y biecause of strike, then thare will be pra rata reduction (10) prece of paper, in the presence of Mr, Rubin ar
(11} in rent. if any game is hald, thera is rent due.” {11} Mr Ackerley?
ey 0 You have sort of ap uousual shorthand there. (17 A. [ have no recollection.
(1 Alter the ward “vanceled™ and before the wind “strke” o Q. Do you have any recollection of discussing
{14} there looks fike a b “V™ and the number ane. 13 that (14 that specific language as you wrate it on this piece of
115 an abbreviation for "because af*? tis) paper?
e Al His. {151 A, HNo.
nn Q. And is that shorthand, or is that just Gordon wn Q. Do you have any recollection of discussing
o David=on shotthand? (1) that language either before or after you weole: this
(1 A, That's my shorthand. (i pince of paper?
2y Q. And after the word “then ” whik:h s 7m  A. WNot a recollection of doing 30, though it
(21} underined, there is Kind of — it fooks like an "L* or 121} would have been more than likely something that | would
77 a loop with a fine, and what is that titde symbaol @n have done.
23 shorthand for, i Gordon Davidson's warid? @y Q. Okay. Buti'm only asking you whal you
w4 A, It's a verb form, To answer your — what | 24y cecall, not for speculatian,
{5 would anticipate is your nexi quastion, in the last line @5 You have no memory?
" Page a2 B Page 44 i
(1) of that, or the next line, there is the loop without the tiy  A. Nolat this paint.
2y diagonal line running through it. That loopy thing QL Okay. Did you furnish these noles o
{31 means “there i5,” The loapy thing, right aflor the {3 anyone -
4} “then* moans “there will he," hacause thera's a line “ A Mo,
51 gaing from the upper left to the lower right. (s €. —at any time befoce this arbitration
B Allnght 5o ler's stick with the tirst one, 8} commence:d?
14y where it says. then,” whap Jid yau read oo the record 11 A, They were provided to Ms. Honig, | believe,
A mament ago? @ ) When, with respect to the commeangcement of this
9 A, “There will he” oy arbitration, were they pravided 1o Ms. Honig?
um O Okay And so when thare's a ing across il oy A, {have ng wdea,
try i means “there will ba ™ ang - nay € When gid you see them tast, betore today or
o= A Only ifit's going in that particular (12 before this daposition?
(133 direction. ny A | beligve in the half hour befora.
par 0 AHrght. Could i go in anather dircction? (14) 2. Were thay shown to you in preparation tor your
1w A, It certainly could. 115 deposition?
i 2 And then what would it mean”? s AL Yes.
tun A, “There was.” an Q. What edse was shown to yod in preparation for
ey O And if there's no ling, then 4 means? {18 your deposition”?
ey A "There is” e MSHONIG,  Objection. | think the wilies:s
QL “Thereis™ (?m has already answered a3 10 what he looked at. If you
{zy A, Yes, 71 wart to talk abaut what he and | discussed, then | think
ep o Q0 Okay. Soil's afairreading. then, thai 2 iUs inapproprate, and P nstruct Dim not 1o answir,
(= means “there will e pro rata ceeduction in rent™ e Q. (By Mr Bymcs) What else was shown 1o you
(zay A Uh-huh. 1} i praparation for your deposition?
sy Q1 And then, i any Qame s beid, thare .7 0 (23 M5 HOMNIG:  Same objection.
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i Q.
@ M5 HOMIG:

RSS2 g1020,RSM

I'm going to instruct him not to
(N answed,
1 MA. BYRNES.  You're going f instruct him not
51 to answer whal documents he saw? Not what you said to
5) hin, what documents he saw?
M MS. HONIG, What documents weore shown to him.
{8 MRA.BYANES: That doesn't give them any
3 prvilaga. If he looked at matexials in preparation for
{10y his deposition, Fm entitieed 10 know what they were.
t1)  MS.HONIG: Right Well, you asked him the
(1a question of what he looked at, and he already answered
{13 the gquestion.
(144 MR.BYRMNES: Counsel, you're wasting my time,
(15 | nead ta take s deposition and nol hear you onr the
(16 recosd, )
a1 (By Mr. Bymies) 1 just want to Know what
{18y documnents you saw in preparation for your depasition,
(1w other than this oneg and the September 223 mama which
(2 you've just told me about. And et me hmid it te
(21} Today, for starters.
127 MS HOMIG: Wall I'm going to instract him
23] not Lo answer any qQueslions aboul whiat he and 1 looked
{241 attogether, or discussexd at aur meeting betare coming
(#5 here.

AT TR T R Ay

t 280 GiSSl MLQIRATT nRase:37 8478

@ way the subject of rent due or not due in the event of a
v lockout or strike. olher than the anes we've discussend?
M3 HOMNG 1 object to the form.

a1 Can you read back that question

ta  {The reporer read back as requested }

(1 A, Yes 1 think so.

@ Q. (ByMr. Byrnes) Okay. Telt me what you

eacall in that regard.

o A, I one of the contract versions that | fooked
(1 at, there was a note, and it ralated to the rent issue.

It

g That's my recallaction.
a1 0. And what was the substance of tha nole?
ua A To my recollection, it was gaing to the issue

(15 of, agam, tha constitution, the bylaws issue, and the
(151 clause that we hava discussed previously relating 1o tha
117; exception in the event of a lockout or strike.

Pago 46
{y MR.BYHNES:. Counsel, { only want to know what
(2 documents he saw in preparation for the deposition.
3 M5 HONIG: And he answered that at the
{4 beginning of his deposition.
(51 MA BYRNES: Well then, let him answer it
(6} again and we can maove on.

n Q. (By Mr Byres) Wouold you tell me what
@ documents you saw in preparation for your deposition
n loday.

19y A, I'm not sure | can, af this point.

f1 QL Well, describe them as best as you can.

1z A | saw a packaga of notes, and | have a

(13 recollection of looking at a contract version, but |

(19) don't remember whether or not it was the final version
(v or not,

(15 Q. Did you look at any memaranda, fyped

{17 memamnda, other than the September 23, 1993, mama?

fisy A §dxdn’t look at that in preparation for this
(1 depasition,
(21 Q. Aflright. D yaul 100k AL ity typed

{#13 memom@anda?

13 A. Notla my recollection,

=y Q. Did you ook at any notes that are aot in the
{24 package before you?

{259  A.  Notto my recollaction

Page 4510 Page 48

s G Andin substance, what did it say?

(m A At this point, | don't have a racallaction.
@ O Was it a handwiitten note by yau?
) A, Yes.

e Q. And on what dialt or dralls was € placed?
@y A 1 do notrecall.

ay O, Is it oither of the two dralts thal are i the
{2y package?

" Page 48
(A, | can’t tell. We weat through = you Know,

{2) thore have heen so many deafis of this particular

(W agreement, one must look very carefully at a vanety of
{4} pages in order to discern which draft &t is.

@ Q. Well, Mr. Davidson, this is important. You

& said that you looked at a draft this maming that had a

(n note on i relating o paragraph XX, and the subject of

-

iy the exception to paying rent in the event of a lockout
(9 or strike.
nm A Uh-huh,
iy Q. Anditwas in your handwriting.
{(vaa A, th-huh.
1m Q. And 've shown you the hawa deafts that are
(1) before you as a pant of that exhibit, Was it either one

af thase? And you £an go rght (o paragraph XX or XX
on bath of thase, and toll me if it was one of those

{135}

16}
(17} Doy,

ta A, To my recollection, # would have to have baen
(9 XIX, section XIX in an earlier draft

O  You'll have to hold your voice up, pleass

21y A I'm sarry. To my recollection, it woutd have
£ had to have been one of the drafls that refered to

saction XiX, which is the ane that says "551 Subject to
NBA Hules and Regulations.”
Q. Yes, b understaned That's fine, But what I'm

{1y
{24y
(5)
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Case 2:07-cv-Cr826:RSM  Document 2-8
asking you is & it the one that's i frant of you, ar
i3 il some other draft that's not on the labls?

A. | don't remember,

3. Wel, do you see anything on paragraph XIX in
cither of those drafts thal retate o the subjact you've
just todd us abewt? '

A, On this particular version, no.

Q. All aght. So this moming, in prapacatian
for your lestimony, you looked al a draft that had your
handwritten comments partaining to paragraph - then
paragrapn XIX 8., and specificalty the exception
language that we've been Lalking abaut; is that a fair

siatemant?
A, Uh-hubh.
Q. Youhave o answer audibly.
Al Yoz
Q. And tell ma now, in substance, what those

words said, your handwntten words.

A. | can't do that, bacause t don't remember what
they said.

Q. = his 4 decument that you kiow has been
produced in this case?

A.  You couldn't have golten it without it baing
producad.

Q. The document that you saw this monming,

L LR JAYIUS

Saywy
Filed 10/10/2007 PagP&ge 38 of 78

1y Now, | think that this was removed this
2 marming, bt | did ral look at the documants afler they
0} were copied. So what | am asswning is that pertaps
14y whoever was copying these ook them off, because they
15 ware obstructng wlal was underneath, mther than copy
& thewm, So that those ace the notes that Mr. Davidson is
{7y referning Lo,
@ MB BYBRNES:  Allright. Let the secord show
) that Ms. Honig has handed me a yeilow Past-It, which

{10y we'll have copied in a moment, that I've never seen

{11} before,

{13 And it's your representation that this Post-it

(13 was attachad 1o the daft agresment that we've boen

(14 vefering to, identiied by the words “Get disk for

(15} this, asterisk,” in the upper right-hand comer?

MS. MONIG:  Yes.

_ XMAK{I3/ 13}

(1)

(n MA.BYRNES  And it was attached 1o page 417
(8 M5 HOMIG:  Wel, you have my copy now, so hat
{17 me jusl check.

(e THE WITNESS:  That note was attached to page
r2n 41

&2 M5 HONIG!  I'm soney?

=n  THE WITNESS:  Anached lo page 41.

12a)  MS.HOMNIG:  Okay, attached to 41 Anvd there's

25 another Past-t on A diferent page.

" Page 50
Mr. Davidson,

A.  To my knowledge, yes.
G.  Okay.
MR BYANES  Counsel, | know of no such

document, | have been through every single drafl that's
been produced.

Are yau aware of any documents for any reasan

that are boing withheld? 've boen very carelul abourt
this.

M3 HONIG  Can i talk to Gordy for a minute?

MR. BYANES: Certainfy, Why don't we take a
five-minute recoss.

{Recessed from 1222410 1229 p.m )

M35 HOMNIG:  Let me say thal when | had these
documents copied for you, the previously withheld
documents, it was my racollection that there were twao
Posl-It notes on the documents, and | assumed that those
pages with the Fostlt notes on thermn were capied and
saat to you.

And here 45 one at page 38, and | want to
compare it with what 13 1n your documeants

M5 BOYCE:  I've never Seen that.,

MS. HONIG: Ared then the other that is not
here_ ang the other was on paragraph XIX. and that
actually - and thal 13 also not bere

Micro-Dap Condensed Transcrgtt

Fage 52
MA. BYRNES: Relaling tn some other subject.
MS. HONIG:  Yes.

31]
{2

M O (By Mr, Bymes) The handwritten note on page
{4} 38 has to do with the imitation on the City's right to
) interdfere with the conduct of 551's business, is that
{8 corect?
i A Yes,
@ 2 Pve not seen this note Before, Do you know
m when this note was alliced to this dratt?

oy AL Fassume —

fiy Q. Well tdidn'f ask yau to assume_{o you

i) Krow?

iy A. HNo. lcan'ttell you a date that i was

{14) affizxed.

far 3 13 this in your handwriting, this Post-It?

ne A, Yes.

GO, And when yon first saw this drafl - andd by

(e “this dralt” 'm tatking about the one that's in front

tm of you, the saime one we've heen refeming 1o - wias this

(2 Post-t attached taa?
A.  When | first saw it, no, couldn't have been,
because | just said that note was in my handwriting.
0 Okay | phrased it poorly. Whern yous fiest

saw it in cannechan with this arbilration, was this

@}
#2)
{231
{24}

751 Posi-It afixed?

Page 49 to Page 52
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I A, Yei
@ Q. And did this come from your personal office or
31 trom the archives?
4 A | have no recollection. | would assume from
5 the archives, becausa the stuff that | would have kept
(5 in my own office would have been the more current
{7) oparating agreemaents.
ify MR BYRMES: 1 et the record show that ve
(9 never saen thix Post It before, ruw have | boen advised
(1o Of its existence, but 1'd ke to ask you S0me questions
{11y about,
{7 Q. (By Mr. Bymes) Was it physically posted or
(13 ahttached or stuck ta Exhibit 417
{13 A. | just remaved i, in fact, when you came
(15 around to facus your attention an the green notation
(16) that seamed to b your attention. Sa rather than
{17} distract you, | pulled it off 5o that you could jook at
i18) that particular porticn.
s Q. Well, that was aicn of you, but it was naver
20p produced. Why don't you read into the record stowly,
(z1) and I'll come around betund you and toak at. the
(22} Post-It, exactly whai o says.
23 A.  The grammar isn’t particularly great. It
{24) says, "it won't be anything in the bylaws, constitution
(251 of rules/regs of the NBA that is likely to help the

Case 2:07-cV/81820-RSM Document

Page 54
(1) Sanics avaid paying rent in the instance of a strike;
{2 therefore, the exception doasn't jogically connect with
1 tha text that precedes it. The exception shauld be” —
O Moved?
5 A "= moved to some olter location.”
& Q. And what does that mean, in effect?
A, Cerainly, it was my queshoning the
(8] appropriateness of the pravision, certainly where it was
{5 located,
(op Q. Well is it fair to say that you were saying
(1) that "Logk, this provision about not paying rent in the
(17} evenl of a strike or a lockout doesn't really connect to
{1:n the NBA bylaws, 30 it should be moved to some ather
114} section of tho kase™?
(1) A, That was an idea that | was addressing.
e Q. Did you communicals that idea fo anyone
(17 representing ihe Sanitts'?
18 A {assumethatl -
119 Q. Now, N0 assumptions, please,
tan A | believe | expressed that to Fro,
Py L Are you codain?
(22, A. {can't say that. I'm kairly cerlain, yes.
2y Q. lse't it frue that you discussend with Terry
(741 McLaughlin on more than one occasion that the
{25 understanding and agreentent with the parties was that it
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{h there was alockout, and basketball games weare not

flayed, the Sonics would not pay rent?

A, 1daon’t think that we discussed that
repeatedly. | know we would have discussed this
particylar clause.

(1. Okay. Listen o my quesicn. Mr Davidson
bsa't it rue that yoi and Terry McLawghling in the
resence of Enc Rutan andlor Bill Ackedey, discussed
the fact that renit would nol be due in the event ot a
lockout, if games were nat played in the caliseum?

A, | can't say that that is true, no.

Q. Do you deny it, or are your just saying you
doo't remember?

A.  I'm saying | don't have a recollection of
that.

1. Was this exception about mal payireg rent if
there was 4 fockout o a sinke moved o another
section?

A Not to my recollection, oo,

1 Do you recall any discussians atout why it
WAsH T mowverd?

A There would have been no reason to mave i,
onca it was sufficiently qualitied,

Q0 Od you have discussuns about the excephan,
rarsang a concern that you had that the Sanics shauldn't

C Pagesg
get out of paying rent in the event of a fockout, if
they brought in scats?

A, Yes, | have a recollaction of that.

G Why did you raise thar?

A iU's another way of qualifying whal the
axceplion was, and becausa in fact if scabs were boing
used, there was in fact 3 game being played.

Q. And i connecion with that. did you write
dnather note, winch | want to show you, we'll have
marked as the naxt extibit in order

(Marked Deposition Cxtutnt No. 5.)

(1 (By Mr Bymes) Is this your handwriting,
this entire dacument?

At looks like it, yos.

O Now, you say Hial you didn't nedotale this
lease. bul you padicipated n the negotiations 1s
that your tostimony?

A, 1beheva so.

O And that medans you were presont whie people
were nagohialing, and then you tned To cany out the
agretments and understandings reached?

A Freguently.

(3 Well. did you. when you were talking to
Mr Rubin, negonate with nim over language?

A. 1 did negotiate with him aver language; but,

Page 53 to Page 56 Micro-Dep Condensed Transcnpt Milis & Lessard
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{# Cenler people immediatoly afterwards or very shotly @ O Woarked with him in the City®?

(3t thereafler. m A Yes.

W Q. And I'minterested in the Seaftle Coenmer m G, And it it's his lestimany that the

151 prople. Was Teoy McLaughlin the main person, the main i understanding and intent of the parties was that if

61 poml parsan for the City in these negotiations? i1 there ware 1 basketball games played because of the

in A. Yas. 17y strike or lockout, then rent would not be due under the

@ Q. And he reportad ta Virginia Andersen? (8 lease, is it your Westirany that that’s a mistake on his

m AL Yas. i part, or do you simply not have a memory™”
iy 0. And were most of your deafings on the lenms AL IUs not my recallection of the inteat of the
11y and conditions and business points in the lease, were {11} parties at that pant.
vz most of those discussed by you with Mr, Mclaoghlin? g7 Q. But you've told me you don't have a
i A Yes. (it recollection of the discussions on this subject with
14y . Did you have discussions with Ms Andersen {14) Messrs Rubin and Ackerdey in the broad meetings, do
(15 from Bme to time, as well? {m you?

6 AL Yes, (8 A. | have a recollection of the general direction
(iny Q. Did you get inta the nitty-gnity details with {in and tenor that the City’s negotiations took, and the
{18 Ms. Andersen, or was that something you discussed with 118y general, you know, orlentation that wo took towards that
(19 Mr. Med_aughhin? (19 particular leasa.
7oA. 1 wouldn't have gotten into the nitty-gritty o} Q. Was Mr. McLaugtlin the one formulating the
(21} details of every clause, but thera may have been a 21y intent of the City, as opposed to you?

(z2y particular issue that we talked about. (2 A, The intent of the City would have baon
#m Q. Do you have any memaory, a5 yod sit heve today, ey formulated largely in the MOH,

(2o of having discussed the issue of rent in the evenrof a 29y Q. Wheve it specilically said you would gef
75 lockout or stike with Ms . Anderson? (25 $H00.000 for 41 games, camect?
Page 58 T Page 60

(3 A, No, nat at this poini. {11 A, That's true,

#» O  Boyouhave any memary of discussing # with = Q. Mow, are these notes all laken on the same

{3 anyone in the City, other than Tarry Mclaughlin? iy day. ar is it a compendium of difterert notes, or do you

¢ A Not at this point. ) know?

3 Q. Okay. And | want to exhaust your memary of m A, At this point, | don't know.

5 your discussions with Me. McLaughiin an that point, w1 1z there any way for you to identify these

7y whather they were in a mieating with the Somcs orina {1 noles by date or persans in agendance whean they ware

i meating with you and ofher nagn-Sonics pecple. What do ® taken?

{1 you recall you and Terry discussed abiout tha subyect of W A, Without spending a great deal of time looking
(1; rent being paid? {1 at these notas individually and thinking abaut how they
un A, That's 3 very broad queslion, Can you - (11 fit intg 1he negotiation, I can't tell you.

(i . Inthe event of a lockout or strike vz O Have you ever done that with these notas?

13 A | know we discussed seclion - what was, you (it AL Idon't recall that | have.

{14) know, in this version labeled XIX_B., at some length par {3 Now. those notes were anginally withheld from
(19 We discussed ways in which it could be qualified or (19 proaducion yodar a claim of afgrney-client privilege -
ey Narrowed. (1) ' giving you some information you may of may not know,
117 We discussad my — somae, you Know, ane or maore {17y this s a predicate - and then were subsequently

118 versions of qualifications that | drafted. And we (18} produced at the imea brefs were fited onthe subyect ot
0% discussed, you know, possible or the Wkelthood in which {19 altormey-clie privilege

Uy this clause might ever - might ever have to come nlo i T was only later, atter the briefineg and ol

(¢ play. 24 arqument, that the package | gave you previowsly was
172 4. Do you believe thal Terry Mol aughhn s a 77 furnrshed Thrs was furnished before that date, bul

21 person of truth and candor? (3 withhold ariginally. Do you know wiy these were

24 A, Generally, yes. 24y withheld as privileged?

125 0 And yau've known him for 4 rwanber of years? i#5 A At this paint, no.

Mills & Lessard
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(. Q. Isthere anything abaul therm that you can
{2 point to that signifies they were Or were not

(M privileged?

21 A, No. [ have not tocused on that particalar
{5 aspect,

0. And none of tham are dated?

71 A HNot dated in the sense of a date that they

{m wore prapared. There are data roferences in some of
&) thesa notes
(o Q. Turn, if you will, to the fourth page of this
(1) compendiwn of attorney’s notes, Exhibit Na. 5. And you
(12 see where itsays “XIX B, " following the number 41 -

nay A Ub-huh,
i Q. - toward the bottom of that page?
05 A, Uh-hah.

(1 Q. Woukl you read into the record your notes.

(10 And why don't we get out the aniginal so we can o

(18 that,

{1 A, Rtzays, “XIX.B. If there is any play by

{200 anybody ID°d," meaning ‘udenhfmd “ “as a Seoic player,
{21) rant i is due "

2y Q. Okay. And o you recall any discussions abaut

{23 that language in connection with the negotiations?

@1 A My recallaction is that there was a concern

z5) about the possibility that, in the event of a strike ar

age 62
i1} a leckout, there may be some kind of means by which the
{2) Sonics would try to continue playing baskeiball gamas

3 withaut the uze of the regular, you know, the known

{4} players that had heen previously identified as team

i5; members, and that they would bring in other peopie, put
(& Sonics uniforms on them, and play a game.

{7) And the City’'s position was that, if that

(8} occurred, rent should be paid for that, hecause it was

{8 essantially a ot in any respect different use of the

1) Coliseum or Key Arana than thars would have been had
hae

1) regular taarn members been used.

7 . Sowhat? Why did you want such a provision?

13 1sn’t i hecause there was an exceplion that rent would

14 not be due ki the event of a strike or lockout?

150 A, That's tied 1o section XIX; but this is also a

15) vety labor-oriettad town.

1 Q. s what?

18) A I's also a very labor-oriented community.

im Q.
0y yoursell, or was this a note of a discussion?

50 you were wiiting down — was this a nole to

) A If could have been either,
2 ). No memory now, as you sit here?
3 A. My perception is that this could well have

') been the notes of a discussion, because of same ather
s} things that are in here; but when, 1 can’t tell you,

‘age €1 fo Fage 64

Micro Dep Condensed Transcript
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{n efl, give me your perception and tefl me what

@ s hased upon and who it was a discussion with,

i% A, My perception is that it would have been

1) discussion with Termry McLaughblin. These could well have
{5 been notes [0 myselfl 1o fallow up on matlors.

) ML BYRNES Excuse me

in  {Discussion off the record §
W Q. (By Mr Byrnes) Proceed.
A, There were a variety of cormments in the

{0y preceding page that indicate that there were pieces of
(11} information that were needed, There's also a notation
(2 of an upcoming meeting. and notations abowt or
(13 conclusions abouwt parficular Janguage or general topics
{14y in tha agreement that needad to be addressed by
someone.

1. Soif Funderstand you, you don't know whether
these notes were mads by yourself aione orin a

[
(18)
un discussion with Tery?
ey ‘A The notes would have been — the notes would
{11 have been made by myself, Whether they occurred in the
course of 3 discussion with Terry, my sense is that they
wera, becausa | wouldnt have mada some of these notes
simply sitting in my office, without any kind of input
from them,

0 Well were these made in discussions — or can
youa el

{2
en
™M
20
[?4!

5 - whether these notes wera made it dESCUSSIons

*age 64
with any Sonics peaple?

A.  There are some indications that prompt a
rocollection that some of the notes may hava bean taken
in connection with meatings with some Sonics people.

Q. Do you know wtuch pages or which sets of

n
)
{3

{4
1)
61
{1
{8

Motas?

A There is a colar change in the notes from red
and black to green. There's a page that, for instance,
says "Cail DOT and get information on incentives and
disincentives bid for” - bid for somathing or ather -
"Bid tor,” unknown word, “for time construction, for
on-lime™ — maybhe = "premium,” 1 can't 1ail exactly,
"premium for on-time construction. Was bridge contract
114 bid versus negotiated?” And "How was premium
addressed
(151 in specs?”

e

(10
friy
{1z
{13

{11 This note prompis a recollection that, in a
meeting with the Sonics, there were some questions
ralating to construction and construction timing; and |
wrote that note to mysalf to try and find some
additional informatian that might have some hearing on
that.

G Could 1 just sec those anginals lor a moment?
That's in a different color than the note | had you read
i on “It any play by anybady I0°d as a Somuc player,

{n
oA
{19
[ 1]
120y
12%)
23
24y

{29 renlis due” is that righe?

Mills & Lessard
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o AL Itis; and that's what | said.
@ 0. How aboul thes specfic note | st read into
(3 the record that's 1n the 12d? Can you el whether you
{4 discussed that with any SGmcs person; o was that just
5 you and Tarry, or just you?
m A, Let me have the preceding papers. | can't
(71 tetl; there’s a pon change as well. On thal particugiar
B page, there are three different pen changes, which
18} suggests ko me thare could have been thrae different

(20) times that this page was written on.
iy Q. Did you ever propose specific tanguage that
(12) would in effect provide for the payment of rent in thea

{13 everd al a fockout or strike if the Sonics used scab
{r4 labor?

(15 A, Vhave a recollection of doing so.

(| Q. Tall ine what you recall about the

{171 discussions - ;

(18 A. ldon't -

v Q. - if anything.

(2 A, ldon't have a great deal of recollection

2ty about it. Ta my recollection, there iz a provision in
1#4 tha agreement that deals with that,

23 Q. And what provigion 1= that?

sy A, There is a provimian in the executed version,
{29) tha initial executed yorsion - 1if's section 23 —

“Page B
1) daaling with the suspension of obligations, Thera's a
2) clause that relates o the playing of prafessional
{3 basketball games by poople who are not participants in a
{4 labor dispute.
o . Uh-hiuh
A. There's by imphication also language that
could be read mn section XX 8. of that final version
that, under certain circuomstances, could address thal

m
]
{im
[LR1]
(L]
117

issue.

Q. Al sight Now, we've talked about the
exception undor winch the S500cs woukd not pay rent in
the event of a lockout or a SInke, have we not?

A We've talked about it.
vl G And you reponad o the Ciy your
1151 understandirng of that clawse. did you aor?

A, | made an abservation with respect to a very
early dralt about thar

0. And your obaervanon was 1hat f that

{16)
(n
{14
{19y
{2
121)

exceplion weare 8l in the 1casae then rent woultd nol e ;

dut in tha event of J lockol? o Stnka? :
A, My observation was that that particular

) language in that ariginal or very early draft could have

Py that possibility.
0

29) stated il g3 ac obsorvanan I reporng 1o your

{7dy
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suprendis, o't you, on the 23rd of Septambes?

A. My observation wenl to my client, dealing with
and repored - and my beliof that if the language
esscatially was lefl as i was wntten, there could he
an implication, or the effact cauld he, that rent
woilldn't be due,

O Well, you diin't say “the effect coukd he”
you sail the effect was® corrac?

A, Well, you've got the memao,

Q. Well, you wrole the memo, and you've lInoked at
it.

A.  That's fine, I've looked atf it

0. You've looked at it this morning and again in
your deposition. And it says, “The exception allows the
Sonics 1o avoid paying rent to the City, i the event of
labor difficulties with the players " it's not
qualified. is it? is it?

A Hold on, please,

That was my conclusion at the lime, uh-huh.

0 And you reported that 1 your superiors?

A. | raported it to my client,

G And i was yoaure jotent to be fomheanming with
your clant, and Lo state things accurataty lor them,
wanmny !

A, It certainly was.

i*age 68

O  And was it after that thal you raised the
issue of scab labor or before that?

A. 1 have no recollaction.

(0 Okay. When did the languaga ibat follows the
axception. when was that first discussed, the language
‘dunng which*?

A, You would have (o go back and look at the
various drafts 1o determine {hat

G Well, 'm asking you for your current memary.

A. lhave no current memory. | would have to go

hack and ook at those drafts.

0. Well. do you have any meamory of any discussion
with 1erry McLaughlin about the words *..d uring whicti
551 does not use the coliseum for any purpose™?

A

0
[ yous have a memory of 4 discusson? Not

I'm sure | would have discussed that,
That wasa’T my guastion.

whather yous “would have had® a discussion "
Anch it you do | want 10 know what you 5aid
and whal he sad,

A

o
the "during which claise with Bill Ackerdey™

A No.

G Do you have a memory of discussing the “dunng

{ can't 1ell you that.
Afl nght. Do you have 4 memaory of descussing

Page 65 o Page 68
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wiuch™ clause with Cric Rubin?

A. ¥'m sure | discussaed it with him.

3 Do you have a memary Of discussing i with
him? And if sq, tefl me what you recall if you can
recali anything.

{ cant't tell you the words that were in the

Wy AL
i conversation. 1 Know we discussed it. | know that
{8 language was exchanged. | aiso know the language
(1 uftimately got in — gol into the accepted agreement.
(i O Whao drafted the language™
{111 A 1hehevel added that clause,
(m Q. Why da you believe that?
amn A, Simply because of the sequencing of the
(r4) varnous drafis; and it wouldo't have been language
(154 logicaily that woutd been offered by the Somics.
e Q. When you say "logically,” do you have a memory
{17) of who drafted it7 -
4 Ao | have a recollection of adding the
{19 qualification,
200 Q. And do you recall when that was agdea?
@u AL | can make some guesses.
fzz1 Q. We don't want guesses. bwant to know what
(@ you recall,
¢y A, Then if you would provide me with the various
(751 drafts you've seen — you undoubtedly have copies af the
Page Fl R
(1) various drafts — it can easily be found which draft
¢ that language appears in first,
% Q. AN nghl. And il cogld easily be found who
(ay prespared that draft?
1= A, [ bolieve 50,
i  Q Would that necessanly signal wha had come gp
{n with the language?
A, if it first appears in a draft that's
i qenerated by me, | would think so.
o . Okay. And if it first appears inoa draflt
(11 generated by the Sonics. what does it signity, the
(12) conversa?
13y A, It might. On the ather hand, it could also be
{13 language that Enc accepted and included in his draft
(15 after | had proposed i, you know. But it's, you know,
016 1 would assume more than likely that it was in my
(7} ¥OTSion.
fe Q. You've Wkl me abowt these negotiations, and
1w one and only one circumstance hat yoo racall being
120y discussed abouf when rent would be due. oven i the face
(711 0of 3 lockout or sinke, and that was if they used scab
(22 lahor You told me about a dscussion on that subject
te Do you remember that?
(za1 A, To a point, yeah
o (b Alfnght Thes g just a predhcate o my

Page 69 10 Page 72
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1ext question

A. Okay.

Q. Do you have a memory of any discussion of any
Wind other (ban that apout when rent milght be due in
the event of alockout or stika?

A, There certainly would have been discussions
with Terry atiowut the language that begins with the words
L dunng which 551 does not use the coliseurr for any
purpose. . " the tad end of now saction XX 8,

0 Bulyou gon't ramembwc?

A.  ldomt remember when they ccourred.

€1 1 asked you ff vau remembaered aoy of thoem, and
you said you dicdn t othar than the fact that there have
boen discussions
if you remamber tham | aced to know abaul
them: pul don I guass

A.
discussion. 1 can give you surmisings of the
conclusions or the discussions, but ] can't tell you who

I can't teli yau the substance of the

said what when
Q1 Al right. You know, you're a lawyer, and |
don't want any surmise here What | want iz  you have
a memory of the substance of any discussion with anyone
an the subject of the clause "duning which,” now's the

5 hma for you to tell me

FPage 72
Arng of you dont just =ay 'I'm sarry
don't”
A, {f you give me a particular gquestion 1o

answed, | would be happy to try lo answer it | can’t
tefl you that | have a memory of the substance ol the
conversation, other than what { can only conclode from
the language that | proposed, and that it got into the
agreernent, from that | can only deduca,
There was acceptance by my cliont and by the
Sonics af that language.
0. But 'y not here for deductions. I'm trying
ter findd ot whiat the poeople talked about, and what thay
said to 2ach other, all nght? Gecavse what's in your
mund 15 00l relevant 1o A contfract interpretation case
It's whal were the spoken words that the parties
axchangad? What di they say 1o each other? What dic
your say 1 Terry . and what did he say o you? And then
whial tid ba repeat 10 the Somics?
And if you dan't know, Just tell me you don't
Kriw
A
during times whoen | was nat there.,
i3 Wall you can tzll e what he said to the

SOMCs WhEn you wari her2 aboul that subject. d you

[ can’t tell you what Terry said to the Sonics

reall anviting

Mills & lLessard
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in
{m desire to ensure that we had — that we miimuzed the

) epporunity under whicl the Sonrics couid avoid paying
(4 rant. This was a polenbal provision that needed to be

ty squeezed or needed to be contralled in a way 1o minimize
& that impac!.

Q. Allnghl And specihically, did you discuss

{8y what uses could be made of the Colisouwn in the contex|

iy of whan rent wouldl or would not be paid, other than
(10 basketball gamnes were played?

uny A, | believe so.

a4 Tell me what was -

{11 A, Hf'mundersianding yous question.

ey 3 Tell rne whal was said that you recall, and wihio
(15 Saud it

e A, can't1ell you, you know, the word-tar-word

7 descriplion of who said what when. { said | cannot tell
{18 you who said what when,

09 4. Well, can you tell ma the substance of what
200 Mey sawd f nal the speclic words?
21y A My recollaction is thal we would have Iried
(&2 to — we would have hypothesired | it seems to me, about
{2 circumstancas in which there was use aof the Colisoum.
8 L) You know, Ui potbinterested o what you would
@ have done Your're a lawyer. and Dinchawing trodblz with
o PEH_'{(.' -f:d - T
{1 you. Dwani In know wihat you did do
12 Sof you doo't rmember you've supposed 10
13 34y under oath, F don’t rememiber - And it you do
) remamber, now s the Tuna 1o telt mae,
9 Bud to say. " could hypothetize thal we
{6t tatked about usas” 15 N0t productive ol anything that
171 has testimanial sigmficance,
@ And il you don't remember just say you don’t
(o remember, and iel's move on
e A, Let's move on al this point. t can't tell yay

{11) that - 1 am canfident that we discussed situations in

(v7 which this particular clause appliod and didn't apply n
113 the avent of a fockout o strike, with or without that
{11 garticadar final qualification phrase which begins. .

0% “during wiich.. "

a0 Bt you dun’t remember whal any af thain wara?
na o Al 1 - al this point, | can't recall spaecific

(& instances, no.

0% (1 Did you propase any exampies. oflin han the

i playing ol baskeThall QAMss n ether MssS100s with
21y Tarry o in group meshings with the Somes?

@4 AL 1 can andy assume that | did. 1 have no

23 recottection of doing 0.1 believe we discissed o

1201 vanety of - of passibie Kinds of instances, ol varaus
{931 505,
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A. The language was broadly written —

. 'moot -

A - o inciude —

O  What memary do you have, Mr Davidson, o any?

A. My memory is that | purposefully wrote that
tanguage broadiy,

1. What memary of the discussions; naf your
secyet, pessonat wiiling of the clause What did you

say in discussions with the Sonics, if anything, as a
non-negotiator?

A, Tm not sure | wWentified those particular
usas in discussions wilth the Sonics, | know | would
have discussed them with Tery 1o the bost of my ability
at the ime to wentify various usoes of the Colisoum.

(1. Andis the "Colizeumn' a term of ant?

A. In this particular version, yes, the Coliseurnm
is the building in which the, among othec things., games
wora being held. It's now Known as the Key Arena.

. The Colseum,” as it's used in pacagraph
XX I3 . does notinclude the separate building in which
the Sonics Stare s, dues 7

A. 1 doas not.

. Thank you. And d daoes not inclsde tha
practce facility which is two or Theee tlocks down the

Page 76
street, does ir?

A. ftdoos nol.

0 s there any note that you've seen, at any
tna within the 1ast tew monttes | that relates inany way
ta the fanguaqe “dunmyg which S5 daes not use the
Colisoum for any purpose™?

A.
question.

O Waoll hiave you seen any Iesting of any

| can’t anawer that. IUs too broad of a

examples that patain ro hat clansa, ofher than the one

we've falken about for playg basketball with scabs?
A, I'm nol sure Pm undaerstanding your question.
0 Yeah tsays. © . dunng which S5 does not

viga the Colsewm e 3y plrpose.” Have you 5060 any

listing of purposes of any kind in which They woutdn't

play - pay remt in tha event of a lockonr?

A, Lknow [wrote down some idoas,

. When?

A, When | prohably first heard about the rent
dizpute.

O You mean you wrols some wdeas dowrn that
by Hiomg could argue?

A, Conceivably | don’t know whether she picked
up o0 those wheas or ot

1 ke somebody wandaring infa the: Colisoewm to

Page 73 to Page 76
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do some mainienance, was that one of your ideas?
A | don't remember whether | thought of that,
but it would have bewen one of the things that t could

have done some kvestigation abouat, or thought abouot.

0 Mr. Davidson -

A. 1wouidn't characterize it as “wandering in to
do some maintenanca,” bit whatever.

3. Isntit true, Mr. Davidson. as you sit here
loday, under path, that you know that what Tesry
MeLaughling Bill Ackertey. and Frc Rutnn say i the
frutl i, in fact, the tuth; namely. that it was
understead and agreed {a that f the Sonics didi't play
basketball games there, rent would nat be due? You know
that 1o be the truth, don't you?

A. 1doa not know that to ba the truth.

Q. Do you deny that that's the truth?

A. | do not know that to be the trith.

). Qo you deny it?

A Well, I'lt repeat my language. | said [ do
not know that to be the truth,

Q. Do youdecline to deny it?

A, It's nat my belief; let's put it that way.

MR. BYRNES: Let's go off the recard far 4
minute, and considar a recass

(Depasition recessed al 1115 p.m.}
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Do you recal! discussions that the debl
SENVICE Was to be covered by the club seal and suta
reveniue?

A, Nat - | don't recall discussions that those
1Wo revenus Sorces ware supposad ta cover the debt
service. My recoflection is that there ware soveral
reYenue SOUFCos oF revenue streams or hines of business,
however you want to charactecize it, that wore available
tor parias, and that they lookad to divide tham in a
way that strengthenead the feam’s capacily, and slso
provided a guarantsed revenue stream to the City and
provided far dabl servica.

1 Oa you recall or do you have any inlormahon
as you sn here laday. of what the approximale cost is
ta the City of putting on a game”?

A No.

. Do you bhave any - Teny MclLaughlin, when ha
was there would he havie more information oo that
sLtaec?

A,  He wouid have had.

3 Wauld ha have maora information on the pravious
subyact | asked you about, the rent and what it was
designed to cover than you?

A Yes

O And would he have more information on the

Page B0

(n AFTEANDOMN SESSION (ty question of what the suite and club seat revenue was
(n 1.50 p.m. 12 dessgned o cover than you?
(31 May 25 1999 I AL Yes. Although it's — wall, lat's put it that
{MEXAMINATION 131 way.
i BY MR, BYITINE S i L) S0 e answeris Yes™?
g Q. Mr. Davidson. ware thave discussions, eithes { W A Uh-huh,
(1 with Terry ar with the Sonic representabvas. concerning 1m0 Now. i point of fact, the Somcs gon't pay
# Ihe bases for calculating the SR00.0007 {m rent for the right to advertise, they pay a service
i A When you say “bases." what do you mean? % charge”
(o 3 Well, isn'Tit true that there were (0 A, That's corract.
(i) discussions thal the SRO0,000 was desigied K cover (he i Q. And it's specifically denominated as not being
(17 City's ¢osl of putting on 41 gamos? 113 A rem infthe agreement, is f not?
t3 M3 HONIG  Dinessed the very beginnimg of s Al That's corract
(-4 that question, Gould 1 hear it again? i 41 Andasnl the same true with respact to
(15 MR BEYANES:  Surc. Aead if back, please 11 concession income, that it's denominated or dasignated a
(6 {The reporter read back as requested ) {161 sewvice charge and specifically stared not to be rent”
{1t A That's not my perception or my recollzction. an A, ldop't remember whethar it's specifically
o8 Q0 {By Mr Bymes) Do you recall? (i stated not ta be rent, bt | think i is idertified as a
(131 A, The basis was not, you know, cost ariented, to (1 service charge,
{?01 my recoliection. i 0 Allright Why don't you take a look at that
@y O DOkay You don't recall any discussions (o 121y parageaphf you would - that's paragraph VIl 3 -
=2 that elfect by Mr. Mocbaughbin with Mre Rutun and ) arwd reand for he record the preamble after the word
24 Mr Ackertey? 2y "Sennce Charges.”
{20)  A_ ldon't recall discussions with those three an AL It says, "S5 shall pay to the Ciy as a
{25 that the basgis was 10 cover (ily costs, ize1 sRrevicn charge, and nat as rent, within 30 days after
Page 77 o Page 80 Micro-Dep Condensed Transcnpt Mifls & | essard
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proezentation of an invoice therefor unless spocitied
helow the following ™
. And all of the tems hsled below ara
designated as being a service charge, nol rent?

A. That's righi.

(J  And that includes the Cobseum's advertising
fea?

A. That's corvect.

(1. The Coliseum’s titlk sponsorship and margques?

A, Yes.

Q. Gross receipts from food sales, bath in the
stands, &nd in suites and clubs and seal areas and

funechion rooms?

A, Yes.

1. And the percentage of chuts scat qross
recepts?

A Yas.

Q. And suite gross receipts”’

A. Yes

Q. And gioss receipls from basketball and other
novatlias’

A, Yas.

O, And lars focus on oyvent senvices costs i
axcess ol City base costs Whar understandang, of any,
do you have about thal paragraph?

=

Mills & Lessard
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A.  Let me relresh my memary.

(3 Please.

A. There was a concern that the Sonics or 55l
however you want to denominate it, would want to do
someathing, of one of mare thangs, in cannaction with
qgames that would make the — sort of the functioning or
the halding of those games, and the cosis thareof — the
halding of thosa games mare oxpensive,

That the center had an experience with certain

kinds of activitios in the normal kind of baskethall

garmne, where not much gut of the ardinary happened that
wasn't baskethall related. And bacause of some past
axperiences with sort of spacial events, whether it was,
ah, somelhing like having members of the audience cotng
down on ta the Hoar and do soinething, or a spacial kind
of presentation that warranted additional siaff coming

on or being required, the Center wanted 10 hmit those
casts And this -

O Well, they didn’t want ro bireuf them, they
just wanfad the Somes 1o pay

A Well, there was 2 cecognition that there was
saome kinds of special activities that, because of past
practice, could be viewed as part of a normal brasketball
game. But beyand thal, thaere was no desire on thea part
ot the Center to pay for those costs, and that those

LVIOLAHY UAYIVT
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(1 costs shouwid Be passed on

Q). Above and beyand the $800,0007

A Yes,

MA BYANES:  Lat me mark this next exhibit in
order, the other Pastl nore, which apparentty ledl off
the privileged document varsion which was given to us
Would you mark that as the next exhibit in

2
G
{4
&)
(&)
M
B}
el3
{10
{11)
112}
(im

orcer.
{Marked Deposition Exhibt Nao. G.)
M. BYRNES:  Ms. Honig, would you state for
the record which page of the draft that was attached to
the Seplember 23, 1893, memorandum this Post-r helonged
on.
M35, HONIG:  Well, f you can identify for me
which Post-it if was that you had just marked.
MRA. BYANFS:  This was the other Post-it that |
just handed you.
M. HONIG:
lmtancn 7
MR, BYRNES:  Correct,
MS. HOMIG:  Thal was on page 38,
MRA. BYRMES  Thank you.
(1. [y Mr. Byrnes) Do you know of any other
Post-It notes that you've seen, My, Davidson, within the
last 24 hours. that has not been on the tabke for any

14}
{15
(16
{1
{18 The one that begins, “This
119
1200

{2+

Page b4 T
reason?

A. | know of none,

Q. Now, what role, if any, do you have in
connacunn with this arbitration, other than seving as

m
{2
&1
(a4

a witnass today”?

A. Do} have now?

Q O have you had n the fasf -

A. | have had — in the early, very earty stages
of the lockout, | consulted with Seattle Center staff
about the implications of the actions taken. | answered
queestions that they had regarding the agreements written

th
i)
54}
(4
e

(o
(i
i1z to date. | reviewed documents, | consulted with other
paapic in my own office aboul the matter.

(@]
that the City stalsd 10 the arbitralors, on more than
oné aceasion, that you waold not be a witness in this

(+
[ Mow, do you know why it was, Mr Davidzan,
[
(A
casa?

A, ldo not.

. Oid you ever el anyone thal yod didn'twam

7
kY
]
o be A wilness?

A, No. It's conceivable to me that there was a

12
[rall
@1 concorm about privilega, privileged communications

going

@) to my client, Seattle Caenter. That there was - and

l (a1 (hal there was an iterest in not having testimony

ipup provided that would wave that privilege.
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m Q. That woild warve the privilege on fhie

{2 Gexamnents | showed you today?

3 A, Waive the privilage with respecl 1o anything

4 i particular.

5 Q. Okay Well, are thare any other documents

(5 that you're aware of, memaoranda that yol! wioto fo e

{n Uiy, thal we haven't tatked abouwt today?

@ A 1 could not tell you,

m Q. Have you producod any memommda to the City,
{10} since the lockout statted, with respect o whether or
(1) 1ot rent is o i rof duye?

3 A, could nat tell you that.

am Q. Wall, at any time have you given arny advice o
(14 the City since the lockout started?

(151 MS. HOMIG, 'm going (o object and instnact

{16) the witness not lo answer.

(1n  MA. BYANES: Letme ask the question first,

{18} please. | think you're fumping the gun

(o Q. (By Mr. Bymes) My question is since the

20y lockout staced, have you been cafted upgn ta give any
{21y advice to the City, with raspect to whether af not rent
(z2y was or was not due for the period of the lockout That
23 calls for a2 *Yes™ or "No" answer.

f24) MS HONIG: Thal's right, and that's aill

{20y A. My answer wouyld he "Yas *
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Q.  Anybody on Hie Ciy Council?

A Not likely.

Q. Was whatevor advice your gave wrilten or oral
or a combination?

A, Probably aral.

Q Sw?

A. It was probably aral.

Q. You say “probably " Da you have a memaory of
putting anything in wating?

A, Nat that would have been anything other than
drafts, or deaft mataerial, or ttiy own, you Knaw, notes to
mysolf or whatavar. But ! have no recoflection of any
such material.

0. 50 as you sit here today, you dont recall
prepanng any maemorandum o anyene in the City?

A, There was nol, to my knowledge.

Q. Ov any statement or apinion in wating?

A 1dan't think there was, no.

1 And do you plan to be a witnass at the
arbitration hearing?

A_ 'z oty my calendar 1o be available.

Q. Andis Ms, Honig going to represent the City
of Seattle at that heasing?

A, It's my understanding.

Q  Areyou and Ms. Honig colleaguas in the Clity

o Page 66

(i Q (By Mr. Bymes) And did you give such
(7 advice?

n A Yas

(8 Q. Towhom did you give such adwce?

3 MS HOMIG  Objection.

m  MA.BYRNES: You may answer,

(N M5 HOMNIG:  I'm gaing ko instruct him nof to
(8) answer.

o MR BYRAMES: Well_ i'm entitied to know.
16} These are facts; facts are never privileged.

113 To wham ha gava the advice is not privileged.
t2) You may answer.

13y M5 HONIG:
143 Q. {By Mr flymes) Just the rimes

s AL I'm not sure | can tell you at this point whao

16) | discusased that with, partly because of the time delays
15y and the fact that | have not been waorking on this

18} particular, you know, mattar as an involved atlorney or
1% principally involved atlomey for a period of time.

=) My perception is thal | would have advised

21} eithar John Rhamstine — 1 think it would probabiy have
77 been John Ahamstine with whom | would have had

M conversations.

Just e names.

M) (1 How aboud Virginea Andersorn?

s A, N3 possible, hut | don't remember.

‘age B5 io Page B8
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Attarmay's office?
We ara.
You're both - what's your {itles”?
Thay'va comparabla.
Comparablea titles?
Yes.
All right Let me ask you a few questions
about paragraph XX of the lease. And you said
that - before | do that, let me back up You said that
the second amendment to lease was not execited?
A t's my recollection.
1 But the first amendment {o lease was executod?
A.  That's my recallection.
G And is there anything in the first amendment
to lease thal changes the definition of "Coliseumn™”
A. 1 dan't remember,
QDo you have paragraph XX on page 53 of the
leaze, the "Premises Use and Occupancy Agreement™?
A, Twenty-three on page 537
Q Cormect
A.  Uh-hwuh. Yes.
O {hd you have discussions either with
MiLaughlin about that poavision or with tha Somes

SPpOPCR

NECOiALOrs?
A I'msureldid.
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you recall the subystanace

Manv E,mgcument 2-8

discussgions?

A. I'm sure (hat | discussed with Mr, Mciaughlin
the nitial language and ways in which that language
could be minimized, in tecms ol its impact on the City,

) and undoubtedly recommended o him that the City ry o
minimize the impact of thal pravision,

). When yous say you undoliiedly did something, or
you would have dang spmethmg. it seunds 1o me like
that's speculagion 'm ondy interesikd in whal you can
teall s with certainty that you did do

A, know that | discussed this with
Mr. McLaughhin

Q. Do you know what you discussed in substance
with Mr. McLaughlin on any oceasion CONcerning Ay
portion of XXi{17?

A. {know we discussed the original language. |
know wa discussed the ways in which this language
changed in the vanous drafts. | know we discussed the
issue of the use of what | might cali “scab labor,” and
the way in which Ihe provision played out, how it would
ha implemented in that eveni,

1 balieve we also discussed differences in the
various tabor actions and the involvement of 551 in

those actions,

Page 90
11hink we alsa — 1 balievo we #iso discussed
the words used. You know, we probably dida't discuss
aach and every word, as, you know, what the affect of
the word "the" is, bat we discussed certainly the

)

i

5t significant words.
w2 Anything ctse?
(n A Notilo my recollection at this time.
@ . You've bsted five dems, witre going 1o ik
191 about each ane senatim Tha hirst one was youd said you
{10) were sure you discossad the iitial language.” First
an of all, what rto you mean by the mnibal language*?
gm AL Thelanguage that showaed up in the very first
114 draft.
o O What languae was that?
nsa Al Well, we go back to the first draft that we
{1t have avaiable.
(7 0 s that the poe froim wiach the suckes fell
{18y off?
('; A I's a draft that shows an e-mai or a fax
{2 transmittal date of Apnl 8, 19513, | believe.
171y 0 Andd who was the lax transmittal tror?
22 A, Yhe trm from which, or with which Enc Rutin
123 is Associated,
fzr Q. Gotnis draft inar was anachesd o followed
2o he memo of Septeinbee 20 that wee v ceferred 10 2arkas
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_,%g/l(? %’ICI)SORZT this,” came from
Mr. Hubin’s office inttialty?
A, Yes. You can see that from the fax

transmission code that shows up on the top of the

page. A jot of thuse pages are Xeroxed in a way that
makas that transmission nota nol visible, but it shows
up, for instance, on the top of the secand page. it
shows up in part at least on this version, on page 348,
It shows up in part on page 52, el cetora.

C. Al right. And tall me what you wae
veferring to about the initial language.

A, Let'z go back to the — let me find it in this
version sq | have it

1 Why doa't you look at 44.

A, Yeah, it's labeled saction XXII hera.

. Okay.

A. You go back to — | know thare's a comment in
my memarandurn about this, but 1 know we would have
looked at this. There's, far instance, an undarlining
of the phrase — that’s the second to the fast line on
page 44, the clause that refers to "Obligations set
forth in Section I1.,.* :

1. Whal obligations were thosa?

A, Idon'l know. | would have to go back and

(3
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3 Do those relate to the failurc o construct
th: Crdlisewn in 4 timely manner?

A. Right. That's what's labeled Section Il in
this particular version.

Al night. Who proposad tha exception?

A, That would have bean Eric.

0 Okay. Al nght. What clse did you include
i your phrase "The initial tanguage™?

A, This padicular version ~ the whale contract
touid be viewed as that, but certainly the language in
Section XX [ would have — | would have tried to
lock at this particular clause, again, in the conlaxt of
the whale agreement.

22 Do you recall any discussions with Mr. Rubin

or anyone fram the Sonics concening the “initial
languaqe” as you've ysed that term? And if so, tell me
what the substance of those discussions was, and with
wiin ey were hedd,

A. lundoubtedly discussod -

2 Mo, lwant | don't want you to speculala
by - and whest you say "undoat:tedly * that signifies
thal soimeona s hypothesizing.
twould ike for you to tell e 7l recall
s recall this - o L don'trecall anything.”
Whalevers words you want (o usa, but doa't use

Page 89 10 Page 92
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{1 “undoubledty ” (1) agreemant. Wheather I accurately stafed the facts or
@ A 1 know | tatked about this clause with Temry (2 did not, and what the implications were, if it did or
{0 McLaugidin, | know | talked abouwt this clausa with Eric ) did nat.
{4) Rubin_I - @y 0. Did you discuss it with Mr. Bubin or
g 2 Tell me what you talked about concerring this % Mr Ackarkey?
%) clause with Terry Mclaughlin, iy A, |don't have a recollection of discussing it
1 A, We talked about the implications of the (7 with Mr. Ackerday at all. | recall dizcussing the
8 "exceplint” language, whether or not that was an 81 clause generally with Mr. Rubin, and ways in which this
9 appropniats provision in there. We talked abou & particalar clause should be namowed,
(m Q. Yhe exception for Article 1?7 g 0 Well, did you discuss with Me. Bubin - I'm,
un A, Yeah, (1 1) imiting you right mdw 1 your comments about the
(» Q. Okay 12y players employed by the NBA, Did you discuss that with
(13 A, We talked about the — wheather ar not this (% Mc. Rubin?
(14) shoukd be — we should make an effort to try to fimit 114y A.  1did not. Since the language was his, | saw
(15 this. {1% no reascn 1o bring ta his attention fanguage that |
(e Q. Limititto - {191 1hougivt waz ambiguous or inappropriate, and that in my
vy A, How we might Fimt i1, (17 perception wasn't in fact, you know, the employment
s Q. Do you recall the genesis of this force (s redationship that existed with these players. If ha
(1% majewre clause, where it came from in the first placa? 11 chase to — what 1 thowught was mischaractenize it, that
zn A, Ther ceraindy was a force majoure clause in {20 was his problem, as far as | was concerned,
21) the praceding agreement, | don't remember at this point 20 Q. Did you understand that this clause applied to
(=m whethar or not it 15 worded the same way or not, 22 a labor dispute?
{#n . Do you recall that Mr. Rubin added the words @y A 1did.
{20 “Including such labor dispute between 551 or tho NBA and @4 (3. And thal it applied to a lockowt or a walkout?
(29 players employed by the MBA™? 25 A 1did,
Page 94 TPagegs
in A. Added &t from the language that exisled there (1 Qrasinke?
@ befare? @ A, Idid,
@ Q. Yes. m Q. Who suggested the insertion of the last
) A, ldon't have a recollection of him adding it (& sentence in that paragraph?
% at that point. | have a recollection of discussing with 5 A, 1 helieve | did,
i Me. Mctaughlin the issue of this particular phrase, W Q. And was this - did this relate to the subject
{7 “Players employed by the NBA,” hecause it seemad o be (7t of scat fabor wiich you've mentioned?
{8 Curious languade, W AL tdoes,
m 1 Well, what was discussed about it? @ . S0 hat if the Sonics played a game with
n A, Whathar ar naot in fact the NBA employad the 1o people who ware not participants in such labor dispute,
(11} players, as oppased to the individual teams or the feam 1y wauld those peaple be scabs?
{12} owners, franchisees. w2 A Yes.
ity Q. And that's the way it came ouf in the final nom Q. And Mhen, in those circumstances, did you
1) lease? {141 suggest hat the Sonics obligations would not be
(15 A I3 that a queastion? (1'% suspendod?
s O Yes, that's a queshon. (6 A. Yes
tn A, Well, I'll have o take a look at i, That un 0 Why was that?
{18 langquage is in the final lease. (e A Because they were affectively using the same
(19 Q. And what, if any, discussions did yau have (19 premises. 1t dido’t make any difference whether or not
{20 with ML aughlin or anyone on that subject? What did you (20 the ~ from the City's perspective, whether the players
21 say, and what'd they say? (1) wera those that had a labor agreement or rot,
22 A We talked atiout the appropniateness of the 7 i there were nonrepresented people being used
123 language, whathor or not in Fact the players wore (x5 as basketball players, and if a game was heing glayed in
{21} employed iy the NBA, or whether they were employed by | (21 the facility, the impact on the Cily was tha same; we
(z5) 551, and whether this was appropaate Janguage in the (2% were still providing the sama services. The public
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might have had a i fp:em reaction, but, you kno i
our perspective, the Sonics were using tha pramises for el
the playing of a basketball game, 1

. 50 what? |
A. 5So there zhould be no impact in rent, no t &
irmpact an any of the charges. j 51
. But what it they didn'l pltay with scab labar? 1 (4
A (Fthay didn't play, there wasn'l necessarily 1 G
any kind of inpact on rent, aither, from my perspactive. I 1]
Q. Wall, you just sawd that there would be, i it
they played with scab {abor, there shouldn't be any i
impact on rent. Isn'L the converse rue? {12}
A_.  Not necossarily. This Ialks about a K]
suspension. There was, for instance, no explanation in (14
this particular clause about how the labor dispute is 15
gaoing 1o be resolved, I, for instance, the labar {16
dispute involved a strike that lastad a wealk, and tha Lpn
schedule, game schedule, ware adjusted 5o that if was — i {115
%o that it was extended by a week, that would be — bag)
that’s a saason that {asted the sama length of time. 'ELD
There would he no logical change in the retationship. NEFIN
. Well, what if the entire season was lost due ‘ (221
to a sirike or 3 lockout? 1 [l
A.  The language here dlowad for the resumplion j (2
of that, it seoms to e, and the, you know, the A
Page 93 - e
continuation of the obligation. That siduation - "
Wali, strikia the last. The - i1
(3 Wall, you know, 1 warn 10 know what was talked T
abaut. Did you talk about examples of the scason baing TR
iost, or half a scason m nese discussions? I
A. | believe we talked about cefainly partial I i
seasons heing lost, | don't have a recollection of e
discussing the possibility thal the entire season might 18]
bea losl. . 4
2. Did you have discusswons about the waord 1 i
"suspension” with Me. Rubin or Mr Ackerlay? j an
A. lbelieve I had a discussion with Mr. Rubin - )
about the word 'susponsion.” TR
03 el e what was the discussion i e
A_ To my recollechion, we discussed that, you KT
know, a suspension means what it says. s a - I
1 Well, what do you think a suspension does a7
mean? Py
A | think a suspension means the obiligation is . (19
essenlially, you Know. (20
0 Stapped” J i
A, Put on hold and - e
Q. Stopped? [Eatt]
A, You're not telling me what 1he language says. EeY
Are you asking me the gquestion? {#Ay
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e tarcr RAAMA LW )

age
E l evgr 10/ %Q:Qlianu‘:%% € 59&19]:0218’

M5, HONIG, 1 think the witness 15 attempting
Lo answer your question, if you wodld {et fim,

A, You're intarjecting my answor. Yoo want 1o
answer my quostion.

() {By Mr. Bymes) Proceed.
A.  From my perception —
1 Mo, 'm asking you what you said to Mr. Rubin,

and what he sand (0 you abo the teon "suspension,” if
anything Naf your perception.

A. We discussed thal the ward “suspension® means
what it says. "Suspension” ineans the abligation is put
in essentially a holding pattern until the matter is
taken care of,

Q. Was Mr. McLaughilin present at those
incussions?

A. | don't know that he was present in those
discussions, because we had some of those discussions
avear tho telephone. | would have had the same
conversation with Mr. McLaughiin, to my recaollection,

1. And dd you have the same kind of conversation
in the presence of Mr. Rubin?

A. Overthe telephone, prohably, yes.

0. And with Mr. Ackerley?

A. | don't remember whether Mr. Ackerley was

Page 100
invalved in those discussions.

G Well s it your testimony under oath hore,
Mr Davidson, that you sad o Mr. Buban, i sutistance,
‘Laok The word 'suspension’ means that something is
oy temporarity stopped, arad if T stacts up again,
then youve got 1 pay os for whal was steppad
witiatly™?

A. 1don’t know that | said those words per se.
It's my recollection we discussed the word "suspension,”
and what its impact was, and how we might addross a
particular labar dispute. And the word “suspension” was
there originally; it remained thore.

O Oid you discuss what the impact on rent would
tr if any entire SeA50N0 were os?

A. | don’t have a recoliection of discussing
that.

Q. Well, s il your lestimony that even thaugh
you didin't desouss it that yous own percoption was that
the 3800,000 would sunply be postponed untit the next
yaar, and then 1.6 mihon woudd be due lor the second

Coyadr, assuming e Sirike way over?

A. At this paint, | can't recall what - how 1,
you know, locked at the issue of the elimination of an

v entire seasnn

1 Welk what about two seasons? Let's say il

Page 97 to Page 100
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(1) was a long work sfepnage, and twa full seasons were

2y kst Was i yoaw understanding that suspension meant

% that to stawt season three, the Somcs would have ta pay

{9 52 4 million for the third season plus a CPl escalator?

5 You know that's not what was inferwled . doo't you?
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the parties.

O And that lanquage provides $800.000 for 41
games.

A It says there’s a base rent of $3800,000 per
annum, and then there's a CPl adjustmeant that relates to
41 regular season games s five additional games. You
could read the $800,000 oither as tying o 41 gameas, or

O  wWell how did you read iw?

1 tried 1o deal with this particular docurment

after it had boan deatt with in a way that would keep

this boing used as essentially the base of the

nagatiations, and as a starting point of the

negaliations, and directions for the Wase.

A5 it turned out, there were a variety of

provisions in this MOU that, upon further recollection,

didn’'t work woll, or weren't worded in a way that was as

clear as ane might have hopad. And it required further

additional language, and it required farther additional

fanguage to Hash out what the pacties’ intention was.
Q. Well, that's a lot of words, but dicf you just

tell ine thal you can't tell fram kaaking at Lhis

sentence whethor the 41 reguiar season games madifies

the 3800.000 per year or the CPI adjustment, and that

they - it was the inlent that they would pay a CF)

A It reflected the intent of the parties at the

[16] time it was written. The intent of the parties changed
17 as the negotiations with raspect to this lease weat ad.
A ) Was it the intent of the parties, in e

1y spring of 1993 when the Memorandurn of Understanding was
20) exccufed, that the $800.000 was to cover 41 games?

21 A, There is language in the MOU thal refers ta 41
& games, to my recolleclion,

1) (). Saqisthe answer to my question "Yes'?

24) A, Yes, | think you could say thal the intention

3 wasg that the language in the MOU was the intenhan of

(15)

dage 101 ta Page 104
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adpstment for 41 games?

| think you can easily read this 1o apply to a

41 regular season, a regular season of 41 games,
Q). For 5800.000 rent plus a CP1 adjustment,

A. Why don't you give me your wholo sentence sa i

O Weill. why don't you read the sentence that
you've breen bying to parse into the record.
It says, “The Sonics will pay the City a base
rant of $800,000 per annum, subjact ta an annual CPY
adjustmant of ot less than three parcent nor thore
seven parcent for 41 regular season games and five

A, I'm not going o answer i that way. 6
(4 (3. wWell da you know that that was what was n
@ wended? 5 maybe the CPI,
@ A can't tell you that that's what was @
(10} intended. W's my recollection and belief that the um A,
(11) padtios intended that the obfigation be suspended, (1
(172 meaning purt inlo & suspense patiem, a hokfing pattem, {42}
{17 until and for sa long as tha chligation remained beyond m
{14} a reazonable controf of the parties, just like the 14
(19 language says. . (s
s Q. And what do you mean by "Put in a suspense ar {16}
(11, halding patter™? on
{1 A. That for those obiigations that were affected {18
‘(19 by the patticular avent, that there would — and U9
(20 presumably it directty affacted — that there was an @n
21) oppartunity to temporarily not do thase particular, you 1
22 know, carry oud those particular obligations or camry (ex]
(23 out the duties, =0
tze)y Q. Well, did Mr. Rubin tell you that tho 24
@5 Ackedeys or the Sonics were in such a financial 29
Page 102
(1) position (hat they neaded to postpone the rent for a few {1
2} months, if there was a few-month strike? = A
tn A, {didn't think that was a parception that {3
(4 anybody had. i)
= . What was yaur perception i the entire season M correct?
51 were lost, in terms of reqular games, but at the end of 5
{7 the seazon, the NBA decided ta hold some sarl of 3 [/} Can answer it
& sharlened playolf format? What would happen in those (81
9 circumstances to the rent, if anything? (e}
(s A [ don't know. | think tha padties would have (i A,
{1y looked at the agreement at the time and tned to axamine iy
{1z that. It's a hypotheticat situation, U
(y Q. Does the Memorandum of Understanding oy
(14 accurately reflect the intent of the parties? {14

additional 10 be detarmined Sonic eveats.”

. Well, is it your testimony that the infent of
the parties was that the 41 regular season games ant
five additnal events only pertainad to the CPL
adfjustimant?

A Mo, I'm nal saying that, I'm saying that the
sentence could have been writtan in a way that would
have been more clear. | think il can easily be read,
andd 1 1hink probatily the parties did focus o0 a rent per
annum: for this 41 requiar season games and five
additional events, as determined by the Sonics.

Q2. Who deafted that”
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th provided to mo by the partias.
a0 And who provided R to you, specifically?

asis of information

(4 A. Who provided the data on which —

tm 2. Yes, the sentence we're tatking about.

B A 1can' tell you. | have na recollection.

m Q. Nwas language thal you undersieod to have

{3 beon agread to by the parties?

@ A, Yes. ! know that there were a variety of
i) drafts of the Mamorandum of Understanding that went
back
(i) and farth.
1 2 Andin the final fease, i il not true that
{13) the annuaf rent of $800,000 plus the CP adjustment
(14 contempiates 41 NBA regular season home games?
(153 A, 1 doa’t think it's a5 easily answered as that.
115 The ammwial rent is for a variety of rights that go 1o
117} the Samics, :
(18 0. Wall I'm only asking abaut homne gamos,
{19} regular seazon hoime games 1'm ot askig about
120] championships ar other things.
(2n Does it contemplate 41 regular season home
77 games, with an additional payment of cight and a hail
23 percent if theqe's mawe han that?
4} A, There is a specific provision dealing with
(5 additional reat that says, “In the event the ragular

265-RSM .Document 2-
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1 home gamaes, they would pay $300,000 rert plus the CPI?

@™ A, Uh-hah

M Q. Under tha keage?

1y A Yas_

5 Q. And under the MOU, # they played 41 home

i6h games, they would pay $800,000 in rent?

11 A Subject to the, you know, annual CPI

) adjustment, that's right,

. And under the old lease, they didn't pay
{1y $200,000, they paid eight and a half perceat of the
(1) ticket sates proceads.
12y A That may be the casa, | don't have a strong
(13 racollection of that af this point
{4 Q. Do you recall discussions that the parties
1% wanted to get away from cne of the problems in the old
{16) leaze, namety, that there were atways disputes and
{17} debates about the Sanics giving complimentary tickels
119 away. therefore passdly croding the ticket sale
{19 proceeds?
20 A, ldo.

21} Q. Thal was a subjoct that was actually discussed
(27 in Connection with the new lease neqgotiations, was it
(23 nol?
#4 A | know it was discussed in connection with one
25) of the amendments o the old lase. | don't have a

- Page 106
tiy s8ason is expanded 1o more than 41 hame games, there
is
2 an additional eight and a half percont af licket salas
{1 proceeds for those additional gamas -
i# { do’t think there — as this agreament is
(51 written, | don't think there is necessarily an
i implication that one gets that the rent is 41 games.
{0 s tor a regalar seasaon.
8 Q  Well don't the Sonics get to play 41 seasan
0 games, regular seasan games. for 800 grand. under this?
(e A, Ifthat's what the regular season is.
oy Q. Yeah And if it goes over 41, they have o
117 pay soma other rent?
G A That's right
i Q. Butthey're entitted fo 41 withow paying any
115 mare rend
16 A. They're entitlad 1o the regular season.
17 (L Allright. Angt how tong has the regular
(1) season been 41 home games?
09 A. 1 don't know.
zoy Q. Well, wasn'tit 41 home games way back when
21 you were drafting the ald Coliseum lease?
22 A | can't recall. | have a vague recollection
{3 al one time that there were 39 games during the time
i74) that 've been dealing with the Sanics.
2% Q. Butit the Sonics played 41 regular season

Mils & Lossard
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(1} strang recollection of it heing discussed in connaction
iz with the new leasa at all,

. Waell, | don't want 1o ask you about a strong
recollection. Do you have any recaolliection?

A

(L3

5 A 1 don’t have a recolloction of it being
i6) discussed,

v Q. Atail. one way or the ather?

©  A. 1don’t have a recollection of it baing

o discussaed, no.
1y Q. One way ar the olher?
("1 A, One way or the other, yeah.
(17, Canceptually, I'nt not sure it makas - it
1+ would have been 3 subject for discussion in fact.
O Well, was it discussed io connection with
(1%) discussing the $800,000, and maving from 4 game-based
{16 eight and a half percent rent to an anaual renr?
(7 Letme ba mare specific You ook puzzied.
{rey In fact, it Terry Mclaughiin were to testify that indeed
119} that was the mam reason the City of Sealtle wanted an
anaual rent, 1o get away from this free licket thing -

(20)

?1) A, Uh-huh.

22 Q. - would you disagres will that?

2 A lwouldn't have reason to disagree.

(Pay (2 MNow, you said in arder Ior you to attempl 1o
{22 reconstruct the dates of meetings ar tefophone calis,

Micio Dep Condensed Transcrpt
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1) you would need your calendar framm 1993, and your
(21 calendar from 1994, your iglephone log and your lime

{3y recoids,

ty A Sayid-

Gy ), Anything elze?

s A Say il again.

Q. Inordar 1 recopsbiuct, 1o the exteny you e

(m able to, the dates of telephone calls and/or
@ lace-lo-face negotiating sessions, you woulkd kok to
{1 your calendars for 93 and 4, your telephone log, and
(11 your time records?
(7 A, | would loak to all those, | would loak also
(13 to any negotiations thaf 1 might have made an contract

{14y copies or memoranda or whatever other documents that

{15) were relating ta the negotiations that were undorway,
(16) Thera could have baan, you know, a notation, as I've
[\ sean in this material here, about the dato of a

e, , Uity of Seafl. /s 551, Inc.
Case 2:07%e%:08%620-RSM  Docume

{18) negotistion session,

9y Q. What is your telephone log?

(28 A. What's my telephone lag?

21y Q. Yes What is it? Descnbe i far me.

25 AL My telephone fog iz a log that keepa track ot
(23 long distanca telephona calls on the date that they
(24) QCCUr.

22 Q. Does it show the time of calt?

Page 110
t A, Mo.
# Q. Does it show the subject rmater?
m A No
(4 £ Is it kept for Gilling or accounbng purposes

(%) in the City?

&
]

A.  Accounting purposas.
Q. And how about your tine records? When you

{8} dictate your time records, do you put the date of the

) entry?

ELL]

A. W'z on a sheet that shows tha date, the

{11 genaral Kind of activity that's involved, whether i’s a
(17) meeting, you know, a writing, researching, travei.

(13 Q. Does it alacate the specific number of hours
{19) that day?

sy A, Yas,

sy (1. 15 that typed or handwritten?

11 A. Handwritten.

(18} Q. Whar's done with it physically after you write
(9} it up?

20) A, Ws provided to my secrelary. She logs it

(21} ita an office recard of hours Kept on particular

[z projects.

3 Q. Ooes she type itin?

24 A, Yes | believe so.

25 ). And does it show the subject matter of
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meatings of discussions or opitions?

A. It would show the praject. it would nat show
much mara.

{1, Mow, do you have a copy of your stalement in
leont of you. your anticipated testimany?

A, Yes.
Q  who preparad the first draft of your
statement?

A, M= Honig and | discussed the goneral subject
matter. She summarized it
Q. Inafrst draft?

A. Yas.

1 Did you propose changas in &Y

A Tdid.

Q. And do you have a copy of the changes that you
proposed?

A Na.

Q. Well, can you look at this draft and tell me
about anything that you added ar defeted fram the drall
prasented i you?

M3, HOMIG:  Well, I'm going to object and
inatruct him not 1o answer the question.

MA. HYRNES:  Well there's no altarnay .client
privilege a5 o this lestirmany,

M5 HOMIG:  Cedainly there is.

Page 112

MA. BYRNES  Counsel, please don'intermpl.
Thes purparts 1o summanizes his testimony
redating 1o subpect matiers that occwred back in 1994,
and i ward 1 know it he made changes i thig draft,
addinons or deletions . They may be very material, and
I'm ertilled 1o know that.

MS HONIG.  Well, Mr. Byrnes, you can ask him
abaut anyiturg that's on this prece of pager, and i you
want to ask him abiout anything that ha discussed with

me.

MA. BYRNES: I don't care what he discussead
wilth you.

M5 HONIG Weldl that's whal your question
relates 0.

MR BYRNES 1 want 1o know what he took out,
M5 HOMG:  I'm going to instruct him nol to

answer any ol the conversation - any changes to tis
document, or any changes to earier documaents that
related in this document, were made in the context of
confidential coammunications that we had.
i'm gong o nsiroct lum aok Lo answer, 5o
iy settedd

MR BYHNES:
the attorney -client privilege here.

MG HOMIG With regard ta the advice That was

Wedl | tock it as a watver of

Mills & Lessard
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{1} given in connection with the draling of e lease.
2 MA.BYRNES: And that's what this affidavit
) relates 1o,
(13 M35 HONIG:  Well you can question him about
% what is in this document.
ts MA. BYRMES: | really want 1o ask him what's
{n nrot in here, that he wouldn't accep! that you put to
18y hirry.
m MS HONIG,  That's fine. I'm going to
(o instract tpm rat o answor the question.
iy Q. (By Mr. Bymas) Thare's nothing in this
2 document about paragraph XX 8, or XWX B. that we've been
{17 talking aboid, is there, Mv. Davidson?
(1 A, HNo.
s Q. Intact, it's silent on that subject, mther
{16y stardlingly sa.
(sn A Well, if you look on the bottom af page bwo,
{19 the hottom paragraph relatas 1o, whataver saction i is,
{1 the force majetre clausa on page -
2 Q. That's XXIH. I'm asking you abaut XX the
1) NBA dause.
tzn A, @ doa't remembar thai there was anything like
3 that in the earlier versions, In any event, t can and
29 will testify about it, 1 have this morning.
5 0. Well, did you ask that anyftung be removed

GORDON DAVIDS . 52599 MMAX(PO/25)
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(#3 belare wir adjoum for today, and 11l be happy 10

¢ accommeodate you. And i you don't, we'll lzave it at

iH B:30.

t4 Q (By Mr Byrnes} Mow, having said that, let

(51 me ask you, Mr, Davidsan, it you have ever yourself

W wrilten any stalements or narmatives concerming the

(1 issue of when rent i5 or is not due in conrection with a

@ strika ar a lockout?

9 A. | may have wiitten some potes o myself, bt
(10 cartainly to my recolloction wrote no memaranda to
i1y anyane, ike panticularly my client,

{2y Q. When would you have wrilten those notes?

m A My recallection is that | would have writfan
(14) them probably either during those inftial - sort of at
(15} the first part of tho lockout or some weedcs into i,
s Q. And what was the purpose of those nates tq

17 yourseif?

tigg A, Look at - you know, refresh my recolection
{19 about the terms of the cantract, arxd ook at what was
2 likely to play oul.

ey O Where are thase notes?

fzz)  A. Al thiz point, 1 bave no recollection. )

(23 don't even knaw that they even exist anymoro.

0 O Dud you turn those notes over 16 Somanne af

(25 any timae?

Page 114
(1} fram the aciginal draft presentad o you?
@ M5 HONIG  Uon't answer the question,
ty  MA.BYBNES: Let's take a shon recess,
41 (Recessed from 2:48 o 2:56 pan )
50 MR.BYRNES. 5o lar this depasition has
6) cansymed two hours and SB rmanutes of the four hours
(1 aliotted . ! just have a couple morg shod questions,
¥ Mr. Davidson! | appreciate your courtesy in COMINgG here
i today, and then 'l be dane.

1o And incidentatly, Counsel, lot me retterate

{11y that this depostion tomarrow of My, Mot aughlin is

(¢ schaduled at 8:30 a.m. 1o run unlit 12:30 or even o

(i3 quarter to 1:04), it necessary, and | think you are

{14) generally limited to four hours. {'m not guing o make

(15) # four hours on bution,

% And as we talked aboul at the arbitranon

(17 hearing, if you're in the middle of a fine of nguiry

1a that raquires some additional time (o finish up, that's

1 fine And maybe you'll finish short of fowr hoors, like

20 L did; that's your privilege.

(21) Bt 1 am offenng to start eanier than 5:710

2 50 that we can definitely finish tomorrow, bocause |

(23 have a maiter that | can't postpone. It's 1 00, and

{74} that's why we scheduled at 8:30. 5o  you wani o

7% start before B:30 tamarrow morring, (st 1! ine know

Milis & Lessard
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i A, 1can't say, because | -~ the Sonics-related
21 mattars were shifted to others, ard | didn’t - | began
11 working on other projects and disregarded whare, you
(a; knoaw, the implications of this particutar dizpute.
B O Wall, if | understand what you're lestifying
{5 10, you have a memory of writing same nofes to yoursell
(7} at the ime of or in connection with the lockodt itself
@ A.  Hecause at thal time | was involved, in my
v recallection, in advising Seattle Center on a varniaty of
(10) issues, but have nol recently beon doing that.
v Q0 Yeah Did you ntentionally destroy thase

113 noles?

{13y AL }didn't intentionally destray them. | don't
14) know what happened to tham,

(5 QO Well, were they in the materizls thal you gave
n& o M5 Honig?

AL have na knowledge.

na (1 They may have bean?

i A They may have been, | just do not know.
oy MA BYHNES: Counsel ©'m going o ask yoll,
1214 Ms. Homg, to produce thase documents. And if you
decling to do 5o, EF'm going ta ask you to heing them to
ther arbifranon heannd, so that the aditrators can

=2
L
(741 hedr arguimeant oo the sutyect.

{7=y I'm also going ta request fhat you brirug his

-

|
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{1y catendars, his lelephone kegs, his ime records, and any
7 other documents that have been withhedd from us under a
3} claim of privikege, in any way relating 1o the subject
14 maiters of this atstration.
5) {'m not satisfied wilth the production thats
{G) taken place, arnd { want 1o be sure that the arbitrators
7y and | and my chents have the benefit of afl of the
1 pertinent matenals, not just some of tham.
B M3 HOMIG: Well, first of all - and assuming
(/g that notes of the kind Mr. Davidson described exist, and
(11} with regard to aF of these things thal you'ie
{12 requesting ba produced, ficst of all with regard 1o the
(13) -notas, | waould like you telt me under what theoy or
(14 authonty you are requesting those.
115) As ! recall, we nad an agreement that we would
{1t produce docuhents that perzun 1o the negotiation and
(17} drafting of tha lease itsell, Naw i Mr. Gawndson were
{un to Have written any such notes to himself after the
{19) fockout began, please explain tg me how that is within
(2 the scope af the agreed production in this case.
23 MA. BYRNES: Absolutely. Ficst of all, we
27 don’t have any agreement an anything. | had to go and
23} argue and wiite 2 bunch of briefs. get you o waive a
(21 privilege thal never existed in the ficst place, 50 we
(25) don't have any agreements on anything,

Page 118

{1} But ! think that if this gerdlernan sat down

7 and talked about the lockout, and started giving advica:
{3 about the kckodt in conneclion - or to tha Seatlle

4 Center officials, and that advice obviously relates to

5 the leage gself, as he pest testified very clearly, and

{6 the meaning of the fease, and how the lease should ba
i1 construed or ot construed, vis-a-vis the payment of

(& rest in connection with the tockout, A, it couldmt be

@ more pedinent and, B, you know, the privitege has been
(1 waived.
{11 W3 just like Judge Miflin used to say. and
(121 other judges down in King County used 1o say, s kind
[t} of ike being a fittle bit pregnant There's no such
4] thing. You can't 5ot of wave the privilerge, you

15 either waive it ar your dor’t waive it, and there can'l

16 any selective waiver

17 And | think that thase mataials that reflect

) upon his undersianding, his belief, the intent of the

19 parties, proper construction of the lease, othor

20 constiuctions of the feaze, regardiess of when writtern,
211 shauld be prodyced. And thal's my position |

72 appreciate you may not agree with me and we don't have
0 10 s0ive that here. 1'm jisst asking you 10 have them at
241 the hearing in a sealed envelops, and we'll Laks it up

2% with the arbitrators
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MS HONIG  Singce we're sithng in your office
and yau have your files. you might want 1o go and gef a
correspondence from Mr. Taylor, i which he did made
cedain requests for cenain documents and that defirsd
the scope of the produchon in this case.
Sa § am not inclined o pradoce anything, §
such documents exist, heyond what was requested and
produced pursuant to that agreament
M. BYRMES: Well, consider this a reguest, i
it hasm'l previously been made, just like you've beon
making requests all along tor new and additional
dacuments as recently as the other day in connection
with adverlising revenue.
Sa let's not debate it Just bring them with
you, and put them in a sealed envelope, and if the
arbitrators say they're not to be produced, | wan't see
thern And the same for his notes, diaries, bme logs,
anif all the ather materials 1'va listed
M5 HOMIG Wel, | think that before | put
myself 1o the trauble of doing that, we should just
place a call to Judge Doran and let hien decules the
1SS0S,
MA BYRNESD I'm done for the day. Sa 'l
weile a tettor t you, how's thal and Pl send £ to
Judqe Dovan. And if you want to have a hearing before

Page 1207
June 7th, that's fine.
MS. HONIG Do what you want. That's fine.
MA. BYRNES:  Just bring them with you,
MS HOMNIG:  Well, { dan't intend at this point
o bring anything with me 1 think that the scepe ot
the produdction was clearly defined by Mr. Taylar at the
outset
MH. BYANCS: AN nght We'll (ake this up
with the arbitrators at the outsel of the arbitration.
MS. HONIG:  Fine.
MR IYRNES: Al right. Wea're done,
Mr. Davidson Thank you for your courlesy.
THE VATNESS:  You're welcome

MB.BYRANES  I'm ordaring the deposibion i
Min-u-scnpt form, with a full set of exhibits as
marked

MS. HOMIG  1'll take 4 copy.

M¢. Davalson. da you wish ta reserve the right
Loy resadd oY

THE WITMESS 1l read it

MR, BYRNES: Qna final comment for tha record.
Mr. Taylor's letter of March 22, you were saying you
ddn’t bring thean with you because we didn't ask for
them, asks for notes of conversations helween the

paiticrs_ analyses ot the lease, and comments from any

Mifls & Lessard
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{1 department within the Gty concerning the brase And
1 he’s just testified that he made analyses of the lease,
3 and comments concaming the loaze. That's what we want,
4 M3 HONIG  Well -
15 MHA BYBNES"  You're always Irying to be
{6} achnical.
1 M5 HONIG: No. I'm trying - the agreement
18} was that we would produce documants retaied 1o the
(m drafling and neyotiation of the lease, and we're not
(17 going to produce documents that were created after the
(11} COrfFOVersy arase.
{i7 Have you produced those type of documents?
(17 MA.BYANES:  You know, | didn't - | wasn'
{14) the subject of a privilege claim, and besidas which, |
05 tink 1 would be very cautious afief these Posi-ls
116) mysteriausly (el off, when one of ihem is the most
(17} redevant piece of evidenca that you produced yet. So
i1l lot's just get on with it.
sy MS.HOMIG:  Woll, Mr Bymos you havoo ! ever
20 even answered thae gquestion of whethor or not your client
2v; has documents . You've Doeen cedainly very crafty on
{Zm Mhai one.
iy {Deposition recessed at 3 10 pan )
(23} l
{25
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MmMCERTIFICATE

7 STATE QF WASHINGTON }
vy } 8S.
(4 COUNTY OF KING )
g 1, the undersigned Notary Public in and for the
& staie of Washinglon, do hecehy certify that,

{1 | am not a relative Or emplayee or counseal of
(8 any of the pariies ta said action, or a relative or
tn employoe af any such attorney of counsed, and that | am

1o not financially interested in the said action ar the

{11} outcame thereof;

13 The witness, before examination, was duly swormn

(13 1o testify the fruth, the whaole tristh, and nothing but

(14) the uth; and

s The wanscript attached hereto is a true jecornd

(6 of the proceedings.

(11 In witness wharedf, | have hereynto st my hand

11, and affxed my seatthis, . . dayof. ...

[y 134,

=1 PATRICIA LESSARD

2z CHR #AUCHIDPLSOAST

23 Motary Public in and for

24 the State of Washingtaa,

5 residing at Seatiln

XMANG 31

Pags 122
AFFIDAVIT
2 STATEOF ... ... .)
(3 ) 55,
4 COUNTY OF ... .
1% | have raad the atached traoscript, and the saime
{6y 15 true and acourate, save and except lor changes andjor
7 cocrections, d Any, as indicated by me on the
| correction sheeal,
W
40y GORDON 8. DAVIDSON
i)
2 5TATT OF ... )
(1 ) 55
a COUNTY OF ... )
(5 SUBSCRIBED AND SWORN Tl before me this | day
(e of . A9
[ I P
(18 NOTARY PUBDL in and tor the
19 Stae of
201 fesicing al .
"
7
#h
(24)
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yi
- CITY OF SEATTLE v. 851, INC. ARBITRATION
4 “ )
5|| CITY OF SEATTLE )
} DECLARATION OF
6 . ¥ } GORDON B. DAVIDSON
' )
7 SSLINC. 7 )
)
3 )
9 I, Gundon B. Davidson, declars;
gy 1. 1 am an Assistant City Attorney for The City of Sesttle. Ag part of my duties, [ provided legal

11§ advics to Seantle Center personne] responsible for negotiating agreements with 551 Sporty, Inc. (“85I7)

12 ! for its use and occupancy of the Seattle Center Coliseum (now, KeyArena). Thess agreements melude

13 || the Mach 1993 Memcrandum of Understanding between the City and S8, and the Premises Use &

14| Occupancy Agresment (“the Lease™). [ have read the declaration submitted by Terry McLaughlin in

15 | connection with $5T"s Mation for Production and believa it daes not cotrespond with my recollection of
16 )| my mvolvement in these transactions.
17 2. During the 12 months befween March 1993, and Pebuary 1994, Mr. MoLaughlin met regulady

18 || and oftcn with representatives of SSI 1o negotiaic the terms of the proposed octipancy. In that year, I

19 # attended no more than five (5) such ruestings.
i

20 3. Thoing the meetings [ attended, the negotiation of business issues was left to Mr. McLaughlin
21 )| My role was to ensure that the language of the drafts accmrately reflected the agreements of the parties. In
22| that regard, 1 asked questions to clarify the parties’ positions, took notes of agreements reached, and

23l recorded edits agreed upon by the negotiators,

Mark H. Sidran
Seaate City Atoimey ot Flor
TN O - Fow
DECLARATION OF GORDON 8. DAVIDSON - e A
063 54 18200
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i 4. After the first few drafts of the proposed Lease were exchanged, 1 became the pamary sedvener, )
2|l As I refined the document, I would provide copics of the most recent draft o Mr. MclLaughlin and Seantlc
3“ Centex Director Virginia Anderson. They would decide whether to accept the language T drafted and if 5o,

the draft would be circolated to S5I for its review or the langnage of the redrafted provisions would be

s {l discussed with SSL M. McLaughlin would then notify me which provisions the parties accepted and
6 whix:;mwiﬁdMﬁwwrh%ﬂcldidmmnnimewﬁhﬁsinhmmwmmmﬁngmmﬂhg
7 ofmaWPmMIwmmﬂmmﬁMMMm finalize: any substantive contract terms on behalf
83 of my client. -

ol 5. 1 foequently told both Mr. McLanghlin aud Ms. Anderson what T thought varioas contract
10 || provistons meant and shared my anderstanding of what their cffccts would be when implanented, but { did

|
11 || mot provide them with business advice. I was patticularly sensitive to the difference between legal and

12 |} business advice becanse not lorig before this transaction, the Seattle Center Directar expressly stated that

13|} she wished to veceive anly legal and not business advice from the City’s Law Department.

14 Signed at Scattle, WA, this 13* day of May, 1999.
16 '
B DAVIDSON

17

18

19 L

|

21

22 w

23

Lt Mark H. Sidran
R m“:vmm Hor
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(206} 49 +-%200




Case 2:07-cv-01620-RSM  Document 2-8  Filed 10/10/2007 Page 76 of 78

- EXHIBIT 4




1 The Honorable Harry McCarthy
2
3
4
5 .
6 . .
7 SUPERIOR, COURT OF WASHINGTON [N AND FOR KING COUNTY
8 || CITY OF SEATTLE, a first-class charter city, )
)
9 Plaintsff, )  No.07-2-30997-7 SEA
)
10§ . ) DECLARATION OF TERRY
| } MCLAUGHLIN
11 THE PROFESSIONAL BASKETBALL ) _
CLUB, LLC, an Oklahoma limited liability )
12 comparny, ]
)
i3 Defendant. )
iq -
Terry McLaughfin declares as follows:
15
i. I am aver 18 years of age and am competent to testify as a witness in this
16
action.
i7
" 2 I was the Deputy Director of the Scattle Center at the time the agreement with
the Sonics for their use of the KeyAscna was negotiated. I was the principal businessperson
19
on behalf of the City in those ncgotiations.
20
- 3. [ have read Mr. Davidson’s declaration where he states: “I also recall that City
21
representatives believed that there were cortain poteatial situations in which the City would
22
benefit from having a judge as the decision maker rather than an arbitrator.”' | have no
3
recollection that I or any other Cily representative cxpressed such a view to Mr. Davidson, nor
pL
do 1 recall that anyone instructed Me. Davidson 1o include language giving the City the right
25
26 _—
! Davidson Declaration at 4.
DECLARATION OF TERRY MCLAUGHLIN - | Bmmf:: &:CELLER e
10040 s::mm AN ERUE
HEATTLE, WakHima Do 104
20} BEa -0 0
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to seek rclief in Court, a3 opposed to arbitration. [ rccall that the City wanted arbifration as

the vehicle for resolving disputes.
I certify under peaally of perjury that the above i5 truc and correct to the best of my

knowledge.
DATED at Seattle, Washington, this:?E_ day of October, 2007.

ﬁgﬁ:ﬂy Mcl.aua;l'in
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