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! UNITED STATES DISTRICT COURT

8 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9

10 GUADALUPE MARTINEZ- CASE NO. C08-0265JLR
RODRIGUEZ,
11 o FINDINGS OF FACT AND
Plaintiff, CONCLUSIONS OF LAW
12
V.
13
UNITED STATES OF AMERICA,
14
Defendant.

15
16 This matter came for trial on SeptemB6&r21, 2011, before the court sitting
171 without a jury. PlaintifiGuadalupe Martinez-®Iriguez was represented by Glenn
18| kenneth Carpenter, Jr. Defendant Unitedestatf America was represented by Harold
191 Malkin and Kerry Jane Keefe of the UrdtStates Attorney’s Office in Seattle,
20 Washington. The court has consideredtédstimony presented at trial, the exhibits
211l admitted into evidence, aitlde arguments of counselhe court has weighed the
22 testimony, exhibits, and evides using the required “prepderance of the evidence”
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standard. Now the court, beifully advised, makes its findings of fact and conclusidns

of law as follows.
. FINDINGSOF FACT
1. The parties stipulated to tfalowing facts prior to trial $ee Proposed
Pretrial Order (Dkt. # 67)):

a. Mr. Martinez-Rodriguez was a résnt of Washington State at all
times relevant to the lawsuit.

b. Defendant United States of Argat, was the employer of former
Defendant Kevin Wetteland, an agenttwthe United States Drug Enforcement
Administration (“DEA”) at al times material hereto.

C. At all times relevant to thimatter, Special Agent Wetteland was
acting within the scope of his employmevith the United States of America.

d. On August 22, 2009r. Martinez-Rodriguez was arrested by DH
agents, including Agent Wetteland, in thekpag lot of Cafe Arizona in Federal
Way, Washington.

e. During the arrest, two of MKartinez-Rodriguez’s fingers on his
right hand were broken and Bestained abrasions to the right side of his face
right shoulder.

f. At the time of the arrest, Mr. Martinez-Rodriguez was wearing 8
white sleeveless t-shirt, knéength shorts, and sandals.

g. As the result of thimjury to Mr. MartinezRodriguez’s fingers on

August 22, 2005, the range of motiontledse fingers continues to be limited.

ORDER- 2

A

and



10

11

12

13

14

15

16

17

18

19

20

21

22

h. Mr. Martinez-Rodriguez'’s injury this fingers will result in a total
economic loss of $28,211.00 over teenainder of his working life.

I DEA does not instruct DEA agetrainees, and did not instruct
Agent Wetteland, in the use of a finger hold.

J. DEA training in arrest techniques emphasizes tactics that empilq
“gross” rather tharifine” motor skills.

K. DEA'’s investigation of MrMartinez-Rodriguez was assigned to
DEA Special Agent Stevehaibi and was triggered bgformation Agent Taibi
received from a Confidential Sour€€/S”) on August 22, 2005.

l. At the time of his arrest and justior to being taken to the ground
by Agent Wetteland, Mr. Martinez-Rodriguparticipated in the delivery of one
pound of methamphetamine to a DEA C/S.

m. During the period April 17, 2008 to June 1, 2011, medical recor
indicate that Mr. Martinez-Rodriguez was treated by medical personnel on tf
occasions (February 2, 2Q1®ebruary 10, 2018nd June 1, 2011) for complaint
of pain or other complications associateith the middle and ring fingers of Mr.
Martinez-Rodriguez’s right hand, wiiavere broken during Mr. Martinez-
Rodriguez’s arrest on August 22, 2005.

2. The parties also stipulated to tHeyBical Capacity Report of Fay J. Tripy
M.S. (See Proposed Pretrial Order at 13; Pl.’s EX. 7.)

3. The court makes thelfowing findings regarding credibility and the weig
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it has given to the testimony of certain witnesses.
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a. Mr. Martinez-Rodriguez testifleon his own behalf. Although the
court finds Mr. Martinez-Rodriguez credillegarding the extent of his injuries
and the pain that he continues to suffea assult, the court finds the testimony
Mr. Martinez-Rodriguez to be less creldilbhan the testimony of the DEA Spec
Agents regarding the events of August 2205. The court’s determination that
Mr. Martinez-Rodriguez’s testimony isde credible is based on Mr. Martinez-
Rodriguez’s testimony on cross-examinatauring his rebuttal case that Specis
Agent John Satchell did not ask him quastsievhile Agent Satchell processed H
at the DEA following his arst and before transportirigm to the Pierce County
Jail. The evidence was uncontrovertedt Agent Satchell processed Mr.
Martinez-Rodriguez for booking; the codides not find it credible that Agent
Satchell asked Mr. Martinez-Rodriguez aqueestions during this process.

b. Each party presented a medicglexx to testify as to his or her
opinions regarding the mechanism by which Mr. Martinez-Rodriguez’s finge
were broken. Mr. Martinez-Rodriguezllea Dr. Randall Patten, a diagnostic
radiologist. The United States called Dr. Sarah Beshlian, a board-certified
orthopedic surgeon specializing in injurtesthe hand andpper extremities.
Although the court finds both experts to be credible, the court placed more v
on the opinions offered by Dr. Beshlibacause Dr. Beshlian has more relevar
experience diagnosing and ttieg injuries to the bones the hands and fingers

than Dr. Patten.
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4. DEA's investigation of Mr. Mamez-Rodriguez was assigned to Agent
Taibi and triggered by information he recaeom a C/S on the moing of August 22,
2005. The C/S related that he had had rsgyeior conversations with Mr. Martinez-
Rodriguez during which Mr. Martinez-Rodtiez indicated a willingness to supply the
C/S with methamphetamine.

5. Prior to attempting to arrange a delivery of methamphetamine by Mr.
Martinez-Rodriguez to the C/S, Agent Taibi enlisted the assistdrateer DEA agents
in the investigation, including Agent Wettath and provided them with an Operation;
Briefing during which they werapprised of the plan to stage a “buy-bust” operation
involving methamphetamine.

6. Following the Operational Briefingygent Wetteland’snvolvement with
Agent Taibi’s investigation of Mr. MartineRodriguez commencealith surveillance of
Mr. Martinez-Rodriguez as he met withetl®/S outside Freddie’s Casino in Fife,
Washington, at approximately 5:30 p.m.Aungust 22, 2005.The purpose of the
meeting was for Mr. Martinez-Rodriguéz deliver a one-ounce sample of
methamphetamine to the C/S.

7. At the conclusion of the meetibgtween Mr. Martinez-Rodriguez and th
C/S at Freddie’s Casino, the C/S proddegent Taibi with what Mr. Martinez-
Rodriguez represented was the one-ounogiaof methamphetamine. Following Mr
Martinez-Rodriguez’s departure, Agent Tailaldi-tested the substance, confirmed tha

the substance tested positive for methamphieta, and broadcast confirmation via rad
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of the one-ounce delivery to the other agemislved in the investigation, including
Agent Wetteland.

8. As Mr. Martinez-Rodriguez’s caleparted Freddie’'s Casino, Agent
Wetteland followed the car in which Mr. Manez-Rodriguez was traveling to an
apartment complex in Kent, Washington.

9. Agent Wetteland and aimar DEA Task Force agereparately surveilled

the Kent apartment complex until Mr. MaginRodriguez and a second individual left

the complex, at which time Agent Wettelaiolowed Mr. Martinez-Rodriguez’s car to
Cafe Arizona in Federal Way, Washington.

10.  During a phone conversation the @8l with Mr. Martinez-Rodriguez at
Agent Taibi’s direction minutes before Mr. Martinez-Rodriguez left the Kent apartn]
complex, Mr. Martinez-Rodrigez agreed to deliver a pouatimethamphetamine to thg
C/S at Cafe Arizona in Federal Way, Washamgt Agents involved in the investigation
including Agent Wetteland, were aded of this fact by radio.

11. Distribution of methamphetand is a serious offense.

12.  Mr. Martinez-Rodriguez selectedf€#\rizona as the location for his
second meeting with the C/S.

13. Mr. Martinez-Rodriguez arrived @afe Arizona at approximately 6:30
p.m. in the passenger seat of a green PlyimBteeze, followed shortly thereafter by i
C/S, who parked his car some distance fdmMartinez-Rodriguez. After about five

minutes, Mr. Martinez-Rodriguez’s car regitioned itself across from the C/S’s car.

ent

D
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14.  After arriving in the vicinity oCafe Arizona, Agent Wetteland, who was
wearing a vest with the word “POLICE"sible across the front, located himself somg
distance to the east of where Mr. MagtznRodriguez and the C/S were parked.

15. A surveillance videdwt by Agent Jewell outside Cafe Arizona shows
Martinez-Rodriguez getting out of the car and walking towards the C/S’s car weari
knee-length shorts and a white tank top.

16. The DEA video also captures theividual who arrived at Cafe Arizona
with Mr. Martinez-Rodriguez getting out ofdltar at the same time as Mr. Martinez-
Rodriguez and retrieving a package from tlhwalktc This second individual deposited t
package in thedxrk seat of the Breeze. Moment®tathe video shows Mr. Martinez-
Rodriguez getting into the back seat of. Mlartinez-Rodriguez’s car, the C/S opening
the door and looking into the back seath# car, and then the €leaving the car and
giving a pre-arranged “btissignal to nearby undercover DEA agents.

17. Upon seeing the C/S give the preanged “bust” signal, which signaled
that the C/S had seen the methamphetamiir. Martinez-Rodriguez’s car, agents
converged on Mr. Martinez-Rodriguez aheé driver of the Plymouth Breeze.

18. Agent Wetteland reasonably presurtiest Mr. Martinez-Rodriguez, who
had just delivered one pound of methampimita to DEA’s C/S, could be armed and
dangerous.

19. As Agent Taibi approached Mr. Mimez-Rodriguez at rifle point, Agent

Taibi shouted at him to “Raise your handg; gethe ground!” At the same time, Spe(

Mr.

cial

Agent Errin Jewell, who was located on tither side of Mr. Martinez-Rodriguez,
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shouted “Manos arriba!"—*Hands up!” in Spanish. Agent Jewell stopped shouting
he realized that Agent Taibi's shouts were louder.

20.  Mr. Martinez-Rodriguez did not “get the ground,” as he was instructe
to do, but instead raised his hands to hesdhéoked from side to side and then, withg
being instructed to do sbegan to lower his hands.

21. From his vantage point, Agent Wetteland reasonably interpreted Mr.
Martinez-Rodriguez’s failuréo follow agent commands, his head movements, and t
lowering of his hands as an indicatiomatiMr. Martinez-Rodriguez was contemplating
flight or about to flee.

22.  Agent Wetteland reasonably believiedt the risk poseldy Mr. Martinez-
Rodriguez’s imminent flight from the crienscene could endanger the safety of DEA
agents attempting to subdue him and/or memfettse general public in the vicinity of
the Cafe Arizona.

23. Inthe few seconds Agent Wettaliahad to react to Mr. Martinez-
Rodriguez’s actions, Agent Wetteland ééztto attempt tsubdue Mr. Martinez-
Rodriguez by taking Mr. Martinez-Rodriguez to the ground.

24.  Agent Wetteland took Mr. MartinezsRBriguez to the ground by running
towards Mr. Martinez-Rodriguez, who wasrstang at a slight angle, and by extending
his forearm into Mr. Martinez-Rodriguezipper torso, which caused Mr. Martinez-

Rodriguez to fall backwards and to the right.
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25.  After being struck and knockéalthe right by Agent Wetteland, Mr.
Martinez-Rodriguez fell to thground landing on his right hand, which resulted in hin
breaking his middle and ring fingers.

26. The events that transpired beém when Mr. Martinez-Rodriguez was
confronted by officers and AgeWetteland’s decision to takér. Martinez-Rodriguez t
the ground took place withiess than 10 seconds.

27. Agent Wetteland did not attemptgobdue Mr. Martinez-Rodriguez by
grabbing his fingers and twiaty them until they broke.

28. DEA does not instruct DEA agerdinees, and did not instruct Agent
Wetteland, in the use of a finger hold. RatlDEA’s training in arrest techniques
emphasizes tactics that employ “grosather than “fine’motor skills.

29. The testimony of DEA Special Agexikos Eliopoulos established that tk
manner in which Agent Wetteland took Mr. Nlaez-Rodriguez to the ground followin
his failure to comply with lawful commandagas consistent with the training Agent
Wetteland received in arresting non-complisugpects. Agent Wetteland attempted
to gain control of the situation by goingdihds on”; (2) to disrupt Mr. Martinez-
Rodriguez’s balance; and (3) to take Mr.iteez-Rodriguez to the ground so that he
could be handcuffed.

30. Although the agents were aware that Mr. Martinez-Rodriguez spoke
Spanish, at no time prior to Mr. Martin&odriguez’s arrest did Agent Wetteland or

other agents involved in Mr. Martinez-Rodrgg’s arrest have information that Mr.

|®)

1)

Martinez-Rodriguez did not understand English.
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31. FollowingMr. Martinez-Rodriguez arrest, Agents Taibi, Jewell and
Satchell observed Mr. Martinez-Rodriguegmlay an understandirgd English.

32.  X-rays taken of Mr. Martinezdgiriguez’s broken fingers on August 22,
2005, at St. Francis Hospital, do not reveeabiral fracture pattern, which would be
present were Mr. Martinez-Rodriguez’sunes purely rotational in nature.

33. The testimony of Dr. Beshlian, a@d-certified orthopedic surgeon with
“Added Qualifications in Han&urgery,” established thatitas more likely than not tha
Mr. Martinez-Rodriguez’s fingers were brokethen he fell to the ground and landed i
whole or in part on his rightand, and not as the resoitAgent Wetteland twisting Mr.
Martinez-Rodriguez’s fingers.

34. Testimony at trial estakhed that given the totality of the circumstances
with which he found himself confronteddof which he hadkowledge on August 22,
2005, Agent Wetteland’s actions when subduing Mr. Martinez-Rodriguez were
objectively reasonable.

[I. CONCLUSIONSOF LAW

1. Under the Federal Tort Claimst (“FTCA"), 28 U.S.C. 88 267 &t seq.,
“The United States shall be liable . . . reigtto tort claims, in the same manner and t
the same extent as a private individual under like circumstances, but shall not be |
for interest prior to judgment or funitive damages.” 28 U.S.C. § 2674.

2. Liability and, if appropriate, dargas under the FTCA are determined in

accordance with the law of tiptace where the act or omission that is the subject of

1

n

b

able

FTCA action took place28 U.S.C. § 1346(b)(1¥ee, e.g., Klein v. United Sates, 537

ORDER- 10



10

11

12

13

14

15

16

17

18

19

20

21

22

F.3d 1027, 1030 (9th Cir0B8). In this action, the levant acts took place in
Washington and, therefore, Washington law applies.

3. Any damages Mr. Martinez-Rodrigumay be awarded cannot exceed
$350,000, the amount set foih the administrative todlaim that Mr. Martinez-
Rodriguez presented to DEA on Jur& 2007. 28 U.S.C. § 2675(b)

4. Washington law defines the tortagsault as the use or threatened
immediate use of force that causeasonable apprehension of harfBiower v. Ackerley,
943 P.2d 1141, 1144-45 (Wash. Ct. App. 1997).

5. Battery is defined under Washingiamw as an intentional tort, requiring
the tortfeasor to intend a hafiwhtouching and requiring thglaintiff to show that there
was no consent to the touchin@arratt v. Dailey, 279 P.2d 1091,a03 (Wash. 1955).

6. Under Washington law, force usiegla police officer is not unlawful
“[wlhenever necessarily used . . . in the performance of a legal d8tg.Brooksv. City
of Seattle, 599 F.3d 1018, 1031 (9th C2010) (citing RCW 9A.16.020(1)).

7. When assessing the liability of fedelaw enforcemenfficers for torts
committed in the course of making an atr&Vashington law employs the “objective
reasonableness” standard of the Fourth Amendn&setGarcia v. United States, No.
C06-0041JCC, slip op. at 14-15 (W.Wash. August 7, 2008) (“objective
reasonableness” test appliegder Washington law to assault claim against federal a

brought under FTCA) (tations omitted) (citingseaman v. Karr, 59 P.3d 701, 709

(Wash. Ct. App. 2002McKinney v. City of Tukwila, 13 P.3d 631, 641 (Wash. Ct. App.

gent

2000)).
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8. Where the use of force is reasonadlpolice officer in Washington State
entitled to state-law qualified immunity for assault and battBrpoks v. City of Seattle,
599 F.3d 1018, 1031 (9th Cir. 2010) (citiMgKinney, 13 P.3d at 641).

9. The reasonableness of a particulse of force should be evaluated from
the perspective of a reasonable officer andbene, not 20/20 hindsight, because poli
officers are often forced to make split-second judgments in tense, uncertain and ra
evolving circumstancesSeaman, 59 P.3d at 709 (citinGraham v. Connor, 490 U.S.
386, 397 (1989))see Garcia, No. C06-0041JCC, slip opt 15 (applying Washington
law).

10. Agent Wetteland’s actions in resyse to (1) Mr. Martinez-Rodriguez’s
delivery of one pound of metmphetamine to DEA’s C/S mbusy public area; (2) Mr.
Martinez-Rodriguez’s non-compliance in regpe to the agents’ lawful commands; af
(3) Mr. Martinez-Rodriguez’s looking from side side and lowering of his hands wersg
objectively reasonable. Thefore, Agent Wetteland entitled to immunity under
Washington law for Mr. Martinez-Rodugz’'s assault and battery claintse
McKinney, 13 P.3d at 641. Further, becadsggent Wetteland's use of force was
reasonable, the assault and battery cldamdecause the touching was lawfiee id.

[11.  CONCLUSION

Based on the foregoing findings of facidaconclusions of law, the court directs

the clerk to enter judgment in favor Defendant United States of America.
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Dated this 22nd day of September, 2011.

ORDER- 13

O\ £.90X

1
JAMES L. ROBART
United States District Judge




