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Kempthorne et al

THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MICHAEL C. EVANS, inhis capacity as Case No. C08-0372-JCC

Chairman of the Snohomish Tribe of Indians
and THE SNOHOMISH TRIBE OF ORDER
INDIANS,

Plaintiffs,

V.

SECRETARY KENNETH SALAZAR, THE
UNITED STATES DEPARTMENT OF THE
INTERIOR, BUREAU OF INDIAN
AFFAIRS, OFFICE OF FEDERAL

ACKNOWLEDGMENT, and THE UNITED
STATES OF AMERICA,

Defendants.

This matter comes before the Court oa plarties’ cross-motions for summary
judgment (Dkt. Nos. 94, 111) and Defendants’ motio strike the declaration of Steven L.
Austin (Dkt. No. 100). Having thoroughly considdrthe parties’ briefing and the relevant
record, the Court finds oral argument unnecessgayts Defendants’ motion to strike, denies
Plaintiffs’ motion for summary judgmentnd grants Defendants’ motion for summary
judgment for the reasons explained herein.

l. BACKGROUND

This case arises out of a decision by the Btepent of Interior (“Department”) to deny
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an Indian group’s petition to become ddeally acknowledged tribe. Plaintiffs—the
Snohomish Tribe of Indians and its chairmarcihiel C. Evans—claim to be the successor t¢
the historical Snohomish tribe from thadet Sound region of Westh Washington. In 1855,
the Snohomish tribe signed the Treaty oinP&lliott, which established the Tulalip
reservation. Over the next seakyears, a substantial portiohthe Snohomish tribe moved
onto the Tulalip reservation (“on-reservati®nohomish”), and although other tribes moved
there as well, the Snohomish remained theelstrgroup. Plaintiffs’ members are descendant
of Indian women who married whigettlers during this periotut Plaintiffs’ ancestors never
moved onto the reservation. In 1926, a groopsesting of both on- and off-reservation
Snohomish created an orgartiaa that pursued treaty ctas on behalf of Snohomish
descendants (“1926 organizationVjany of Plaintiffs’ ancestors bmnged to this organization,
which remained active until at least 1935. Téahe year, the various tribes residing at
Tulalip, including the Snohomish, electedémrganize under a sirgytribal government
(“Tulalip Reorganization”). The railting entity, known athe “Tulalip Tribes,” has since been
federally acknowledged but has never includey of Plaintiffs’ ancestors. Plaintiffs
characterize the 1935 Tulalip Reorganizatiohagng caused a “rift” between the on-
reservation and off-reservati Snohomish. They insist thide 1926 organization was the
official governing body of the Snohomish tribe and that its off-reservation members—
including Plaintiffs’ ancestors—continued tonctuct tribal affairs after the on-reservation
members “defected” to the Tulalip Tribes. Rtéfs formally incorporated in 1950, creating
the entity that continues the present, though they deserithis event as simply a
“reorganization” of the 1926 organization. Pldiistiin effect, argue that they represent the
“true” Snohomish tribe.

Federal acknowledgment establishes a gowent-to-government relationship betwee
the United States and the acknowledgecetrith C.F.R. § 83.2. An acknowledged tribe

becomes a domestic dependent nation withraritesovereign authority independent of the
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United States and independentlod state in which it is locate@herokee Nation v. Georgia
30 U.S. 1 (1831). However, “an American Indtabe does not exist aslegal entity unless
the federal governmentedides that it existsKahawaiolaa v. Norton386 F.3d 1271, 1273
(9th Cir. 2004). Acting pursuant to congsesal authorization, the Department has
promulgated acknowledgment regulations tbriewhat constitutes an Indian trildgee James
v. U.S. Dept. of Health and Human Servj& F.2d 1132, 1137-38 (D.C. Cir. 198Vljami
Nation of Indians of Indiana, Inc. v. Bab#87 F. Supp. 1158, 1165 (N.D. Ind. 1995).

To become an acknowledged tribe underdbrrent regulations, a petitioning group
must satisfy seven mandatory eriti: (a) the group has been identified as an American Indi
entity on a substantially continuous basrgei 1900, (b) a predominant portion of the group
comprises a distinct community and has exist®d community from historical times until the
present, (c) the group has maintained political influence or other authority over its membe
an autonomous entity from historical timegilutme present, (d) the group has a governing
document, (e) the group’s membership immposed of individuals who descend from a
historical Indian tribe, (ffhe group’s membership is cpwsed of persons who are not
members of an acknowledged trilbed (g) the group’s status asribe is not precluded by
congressional legislation. 25 C.F.R. § 83.7. ablkenowledgment regulations place the burde
on a petitioner to prove each criterion with evidence thaabéishes a reasonable likelihood
of the validity of the facts relating to that criterioid” 8 83.6(d).

I. PROCEDURAL HISTORY

Plaintiffs first requested federatknowledgment in 1975. The Department
promulgated the acknowledgment regulation$9i8 and, after reviewing Plaintiffs’ petition
under those standards, iss@eBroposed Finding agairescknowledgment in 1983. 48 Fed.
Reg. 15,540 (April 11, 1983). The Department conclutiatlPlaintiffs had failed to meet four
of the seven mandatory criteria. Specificallydetermined that the Plaintiffs’ group had not

been identified as an Americémdian entity before 1950 (criterion 83.7(a)), that it had never
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formed a distinct community (criterion 83.7(b))atht had never exercidesignificant political
authority over its members (criterion 83.7(cy)ddhat a significant padn of its membership
(41 percent) could not establish Snohomish elets(criterion 83.7(e)). APlaintiffs’ request,
the Department extended the comment periodfimtiely. In 1994, the Department revised its
acknowledgment regulations, changing a numbgraé¢edural requirements but leaving the
substantive criteria largely unaltered. Pldistelected to proceed under these revised
regulations, and in 1999 theylsmitted their comments to the Proposed Finding along with
additional evidence. The Department reviewssbe submissions and issued its Final
Determination in 2003. 68 Fed. Reg. 68942 (Dec. 10, 2003). The Department found that
additional ten percent oféhgroup’s members had demonstrated Snohomish descent, but
concluded that this still failed to meet the tribal-descent witefts other findings remained
unchanged. Because Plaintiffs did not meet fof the seven mandatory criteria, the
Department denied their petition for acknowledgment. This suit followed.

In Count One of the Complaint, Plaiffsi challenge the Final Determination as
arbitrary and capricious under the AdministratRrocedures Act (“APA”). In Count Two,
they claim that the Department violated th@iocedural-due-procesghts by failing to
evaluate their petition underelproper standards. In Couitiree, they claim that the
Department discriminated against them on the basis of race and gender, thereby violating
equal-protection rightflaintiffs now ask this Court teet aside the agency decision and
declare that the federal government acknowletiy®m®s as an Indian tribe. Because the Court
concludes that the Departmeng\galuation was neither arbitrary ncapricious for three of the
contested criteria, it rejects Plaintiffs’ ARtlaim. The Court also concludes that the
Department applied the proper ddards and did not discriminaégainst Plaintiffs in any way.
Accordingly, the Court refs Plaintiffs’ due-processd equal-protection claims.

1. APPLICABLE LAW

A. Summary Judgment
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Summary judgment is appropriateéhere is no genuine isswas to any material fact
and the moving party is entitled to judgmeasta matter of law. Fed. R. Civ. P. 56(c). A
material fact is one that “might affect the ocmne of the suit under the governing law,” and an
issue is genuine when “the evidence is suchahatsonable jury could return a verdict for the
nonmoving party.’/Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). The moving
party bears the initiaksponsibility of informing the Cotof the basis for its motion and
identifying those portions of the record tll@monstrate the absenafea genuine issue of
material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). To defend against the
motion, the nonmoving party must then estdbligyenuine issue for trial by pointing to
specific evidence along with itscation in the recordOrr v. Bank of Am., NT & SA&85 F.3d
764, 774-75 (9th Cir. 2002). A moving party is éatitto judgment as a matter of law if the
nonmoving party fails to make afaient showing on an elemenssential to its case and with
respect to which it bears the burden of pr@slotex 477 U.S at 322-23.

B. Standard of Review

Under the APA, a court may set aside aermy decision only if it is found to be
“arbitrary, capricious, an abuse of discretionptherwise not in accordance with law.” 5
U.S.C. 8§ 706(2)(A). An agency decision is ‘fardry and capricious” if the agency (1) relied

on a factor that Congress did not intend it to carsi®) failed to consider an important facto

=

1=~

or aspect of the problem, (3) failed to antate a rational connection between the facts foung
and the conclusions made, (4) supported the @ecigith a rationale thatins counter to the
evidence or is so implausible thatould not be ascribed todsference in view or the product
of agency expertise, or (5) oh@a clear error in judgmer@al. Energy Comm’n v. Dep’t of
Energy 585 F.3d 1143, 1150-51 (9th Cir. 2009). Agency action is valid if the agency
considered the relevant factors and arti@dat rational connectidretween the facts found
and the choices madeands Council v. McNajr629 F.3d 1070, 1074 (9th Cir. 2010).

A reviewing court may not reweighe evidence before the agen8ge Lockheed
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Shipbuilding v. Director, OWCP51 F.2d 1143, 1146 (9th Cir. 1991). The agency’s factual
findings are reviewed for substantial evideaoe will not be disturbed unless the evidence

presented would compel a reasonable fircddact to reacka contrary resultderrera v. U.S.

Citizenship & Immigration Serys571 F.3d 881, 885 (9th Cir. 2009). If the evidence contained

in the administrative record is susceptiblertore than one rationaltgrpretation, a reviewing
court may not substitute its judgment for that of the agdidegsala v. Dep'’t of Air Forge343
F.3d 951, 955-56 (9th Cir. 2003). An agency’s interpretation of its own regulations is
controlling unless “plainly erroneous mrconsistent with the regulationXuer v. Robbins519
U.S. 452, 461 (1997).
IV.  DISCUSSION

A. Motion to Strike

Before reaching Plaintiffs’ substantive cfes, the Court must determine the scope of
the record. The Department movesstrike the declaration of &ten L. Austin, arguing that it
is outside the administrative redoand therefore beyond the scapgudicial review. Judicial
review of agency action generally limited to reviewf the administrative recorédnimal
Defense Council v. Hode840 F.2d 1432, 1436 (9th Cir.1988). The Ninth Circuit allows
consideration of extra-record teaals in four circumstances: (1) if necessary to determine
whether the agency has consideaidelevant factors and hagplained its decision, (2) when
the agency has relied on documents not irrekerd, (3) when supplementing the record is
necessary to explain technical terms or compléject matter, and (4) when the plaintiffs
make a showing of agency bad faiarthcoast Envtl. Ctr. v. Glickmaa36 F.3d 660, 665
(9th Cir. 1998). None of thescircumstances apply here.

Plaintiffs assert that the declaration halpgxplain intermarriage with whites, which
they argue is a complex antipological concept. The propele of such extra-record
declarations is not to provide a subjective gsialof the context and significance of complex

concepts, but rather to provide objective déifmis and explanationsf subject matter with
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which a limited group of specialists has any familiarity. An Anthropologist such as Profess
Austin can provide the Court with insightfulaysis about contextna history interracial
marriage, but the Court does not need assistanderstanding whateltoncept means. Thus,
Professor Austin’s declarationn®t a proper exception to thdeuhat this Court should not
consider extra-record evidence.

Plaintiffs also argue for a fifth exceptidimat would allow extra-record evidence to
show “contemporaneous constructions” of theray’s regulations. The Ninth Circuit does ng
recognize this exception, but eviéit did, Dr. Austin’s declaration provides no insight into th
Department’s interpretations beyond what is alyezontained in the recd. The declaration is
nothing more than expert testimony criticizitng weight that the Department gave to
particular pieces of evidenck.is therefore stricken.

B. “Identification” Criterion

Criterion 83.7(a) requires proof that “[tjhe petitioner has been identified as an
American Indian entity on a substantiallyntimuous basis since 1900.” 25 C.F.R. § 83.7(a).
Identifications must come from a source “othigan the petitioner itself or its membersl”

The Department states that its practice is quire at least one identification every ten years.
(Dkt. No. 94 at 16.) Plaintiffs challenge the Depgent’s conclusion that they failed to meet
this criterion for the years 1900 through 1949.

Plaintiffs first argue that gnDepartment failed to taketo account the historical
context of the Snohomishtie in the period between 1900 and 1934. Specifically, they
contend that before the 1935 Tulalip Remigation, the “historicd Snohomish tribe
consisted of individuals livig both on and off the reservation, so any reference to a
“Snohomish tribe” before 1935 would qualify aseatternal identification of their ancestors.
There is no dispute that somedbomish tribal members lived side the reservation. There ig
also no dispute that Plaintiffs’ ancestors urtgd individuals of Snomoish descent who lived

outside the reservation. Howevérgdoes not follow that Platiffs’ ancestors—by virtue of
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their descent—were necessarily Snohorigial membersindeed, the Department found that
Plaintiffs’ ancestors, with few exceptions, had not maintained ties with the historical
Snohomish tribe.§eeFD Summ. at 22.)

The administrative record shows thag fhepartment thoroughly considered the
historical circumstances and expled its decision. PlaintiffSte two letters as evidence that
their ancestors “intermingledtith the on-reservation Snohoshi. (Dkt. No. 111 at 24.) The
Department addressed both of these in thel Biagermination and rationally concluded that
they tended tdisprovePlaintiffs’ theory. (B at 3—-4, 16.) Language from the letters and the
responses thereto suggest fRkintiffs’ ancestors—whom the t@ors referred to as “citizen
Indians”—did not associate withe on-reservation Snohomish dmatl in fact integrated into
non-Indian communitiesld.)

Furthermore, the Department found no evidethat the Tulalip Reganization “split”
the historical Snohomish tribe into separateamd off-reservation factions, as Plaintiffs

contend. (FD at 27-30.) In fact, the Departmeated many conspicuous gaps in the record

where one would expect to see evidence of suglit. For example, there was no evidence of

any opposition to the Tulalip Reorganization from any off-reservation Snohomish group, gven

though an off-reservation Snoqualmie groud bpposed the move. (FD at 29—-30.) Minutes
from the 1926 organization’s meetings appeasently in the record until the year 1935,
after which none can be foun&deFD at 56.) Following reorgamation, the Tulalip Tribes
sent letters to off-reservatidndian groups in order to cleap dual-enrollment issues, but no

letters were sent to any aféservation Snohomish group. (FD at 31-32.) After considering a

of the available evidence, the Departmentdiedithat pre-1935 references to the “Snohomish

tribe” did not constitute external identifications of Plaintiffs’ ancestors, and it articulated a
rational explanation for doing so. Its dgon was neither arbdry nor capricious.
Plaintiffs also argue thatéhDepartment failed to considire effect that the Tulalip

Reorganization, the Great Depressiarg &/orld War Il would have on external
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identifications between 1935 and 1949. They cmhtdat these events are responsible for a
decline in tribal activity ad caused confusion over whetliee “Snohomish tribe” had been
absorbed into the newly formed Tulalip Tribes. The Final Determination shows that the
Department took these eventtoiconsideration and rationalpncluded that they did not
warrant a departure from the normal idenéfion requirements. The Department found
identifications of other Indian entities dauyg this time period, dgite the economic and
wartime circumstances. (FD at 29-32.) The Depant also addressed the evidence of
confusion and found that it further underminedttieory of a distincoff-reservation entity.
(FD at 28.) In a series of letters, the it Revenue Service mistook the 1926 organization
for the Snohomish tribe itself, but the Tuladipperintendent resolvetis confusion in 1938
by explaining that the 1926 “corgadron” had not held any meetings in two or three ye#&ds. (
This is particularly damaging to Plaintiffs’ébry that the 1926 organization represented the
governing body of the historical Snohomtslbe and continued to exist after 1935. The
historical circumstances cannot account for tha mbsence of external identifications during
this period, and it was not arbitraryr fine Department to so conclude.

Next, Plaintiffs argue that the Departmegriored three pieces of evidence indicating
that an off-reservation Snohomish grouptamned to hold tribal-council meetings through
1949. The first—a 1975 interview—is simply dfgdentification bya group member, so it
cannot be used to satisfyiterion 83.7(a). The second—a 198&ter—references only events
from that year, and therefore falls outside tiisputed timeframe. The third—a 1934 letter—i
addressed in the Final Determination, altidcaigh the letter refereas the 1926 organization,
it does not indicate that Tulalip officials viewgds an off-reservation Snohomish entity. (FD
at 26—-27.) The Department corsidd the relevant evidence.

Finally, Plaintiffs argue that the Departmeointravened the reguiahs by construing
fluctuations in tribal activity against themakitiffs appear to be referring to 25 C.F.R.

8 83.6(e), which states that “[f]lui@ations in tribal activity dung various years shall not in
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themselves be a cause for denial of ackedgment under these criteria.” However, the
Department correctly points out that thi®vision applies only to the “community” and
“political authority” criteria;it does not affect @ “identification” aralysis under criterion
83.7(a).See25 C.F.R. § 83.6(e). Neverthet criterion 83.7(a) statdsat “[e]vidence that the
group’s character as an Indianignhas from time to time beeatenied shall not be considered
to be conclusive evidence that this criteri@s not been met.” Even so, the Department did
not base its decision merely pariodic denials of the groupidentity. Plaintiffs failed to
produce a single external identification from finst half of the twentieth century, and the
Department therefore concludedtilaintiffs had not been idiied as an American Indian
entity on a “substantially continuous” basi$is conclusion was iitber arbitrary nor
capricious.

C. “Community” Criterion

Criterion 83.7(b) requires protiiat “[a] predominant ption of the petitioning group
comprises distinct community and has existed a®amunity from historical times until the
present.” 25 C.F.R. § 83.7(b). A “community™&ny group of people which can demonstrate
that consistent interactionad@significant social relationships exist within its membership aij
that its members are differentiated from a&hehtified as distinct from nonmemberd’

8 83.1. The regulations state thedmmunity” is to be undetsod “in the context of the
history, geography, culture and smladrganization of the groupld. Plaintiffs challenge the
Department’s conclusion that they did not nbét criterion at any e between 1855 and the
present.

Plaintiffs set forth a laundryst of evidence that they claim the Department complete
ignored in its community analysis. That listlndes (1) evidence @incestral marriages, (2)
evidence of community participation by “collea€rrelatives on the Tulalip reservation, (3) a
1987 Socio-Economic survey, (4) a Social Natwsurvey, and (5) édence of additional

group activities including annual meetings, cultengents, and fundraisers. A cursory review
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of the Final Determination revedlsat these claims are baseless.

The Department discussed at length theeawie of ancestral marriages and conclude
that it did not establish “community.” (FBumm. at 26—29.) Marriage patterns and familial
relationships are both relevant to the 83.7(lalysis because they permit an inference that
individuals consistently interactedth one another. Plaintiffsfiered a chart that purported to
show marriages between their ancestors amth@&nish tribal members or other Indians.
However, this evidence contained incongistes and included many individuals with no
descendants in the current group. (FD Sumr@93gtin addition, most of the claimed
marriages lacked any supporting documeataéind therefore coulabt be verified. Id.) The
marriages that could be verifietere almost exclusively between Plaintiffs’ ancestors and n
Indians (d.), but such marriages do not condgtevidence of community under the
regulationsSee25 C.F.R. § 83.7(b)(1)(i). The Departmelid not ignore Plautiffs’ chart; it
simply concluded that was unreliable.

As to the evidence of “collateral” relatives, Plaintiffs attempted to show that their
ancestors were related to the on-reservati@h&mish and were therefore part of the same
“‘community.” They argue that the activitieéthese on-resertian Snohomish members
therefore qualify as eédence that their group has met aiiv@ 83.7(b). Plaintiffs’ ancestors
were certainly “related” to the on-reservat®nohomish insofar as they descended from a
common ancestor, but the Department determihatithe familial relationships between the
groups were too distant to permit an infaxenf social interdmon. (FD Summ. at 27.)
Therefore, absent evidence ofuadtinteraction, the Departmerdncluded that Plaintiffs had
failed to prove the existence af‘distinct community” before 1935ld()

Plaintiffs are correct that the Departméaited to consider the 1987 Socio-Economic
survey, but this is only because Plaintiffs never submitted it to the Department. The
administrative record reveals that Plaintiffomitted a summary of the results, not the surve

itself. Without more, the Department had nojwé conducting any meaningful evaluation of
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this evidence and therefore properly disregditielThe Department nonetheless considered {

Social Network survey conducted by Dr. HeMorton and ultimately rejected its conclusions|

(SeeFD at 66—69.) As the Final Determinatipaints out, Dr. Norton’s survey was plagued b
many glaring design flaws that prevented the Department from drawing any useful inferer
from the data. (FD at 67—69.) The Departmeatdafore concluded that the survey was not a
legitimate instrument for measuring social ratgion among Plaintiffs’ members. (FD at 69.)

The Department considered the other aatisitited by Plaintiffs and concluded that
they were not enough to establish the levelashmunity necessary &atisfy criterion 83.7(b).
(SeeFD at 63—74.) The Final Determination poiatg that many of thesevents, such as the
powwows and naming ceremonies, did not begitil very recently and are mostly symbolic.
(FD at 70-71.) Only a small portion of the group’s widely dispersed members attended st
events. (FD at 70-71.) The Department has shibnat it thoroughly casidered all of the
relevant evidence.

Plaintiffs next claim that the Departmetitl not give proper weght to a substantial
body of evidence, including (1) a report by Dr.ridm, (2) interviews and affidavits of group
members describing their upbringing in Snohdnaemmunities, (3) the formation of the 192
organization, (4) the political &cities of the Bishop family, an(b) evidence ofunerals being
attended by both on- and off-reservation Snohbnitdears repeatingdha reviewing court
is not permitted to reweigh the evidence présgto an agency; as long as the agency
provided a rational explanation fos iactions, the decision will be uphe®ke Lockheed
Shipbuilding v. Director, OWCP51 F.2d 1143, 1146 (9th Cir. 1991).

The Department clearly articulated whyauhd the Norton report to be of little value.
The report hypothesized thatilcinen of pioneer men and Snahsh women were primarily
influenced by the Indian side of the fayaitand therefore maintained ties with the tribe—
because their white fathers had traveled tatiea alone and had no féyrthere. (FD at 40).

However, the Department found that thesiédcen were raised in predominantly white
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communities and that their Indian mothers did not have relatives in the area either. (FD at

41.) Because both parents had moved to aarea and had no relatives nearby, Dr. Norton’y
conclusion was merely speculative. The Dé&pant offered a rational explanation for
discounting the Norton report ancetkefore did not act arbitrarily.

The Department also discussed the interviaad affidavits atlength and found that
they did not demonstrate the drisce of a distinct communitySéeFD at 56-61.) At the
outset, the Department noted several fact@sdalled their accuracy into question. Most of
the interviews were conductatthe presence of a promirtegroup leader, which may have
influenced the responses. (FD at 56.) Furthernadref the interview subjects were over age
60 at the time of their interview and were abke recall events from their childhood. (FD at
57.) The Department further noted that some of the statements from the interviews and
affidavits tended to refute the notion that stidict community existed. For example, most of
the interview subjectsidicated that they had distanced themselves from the full-blood Indi
in their neighborhoods and had instead assedmaith non-Indians. (FD at 58-59.) Nor did
they describe any separate “mixed-blood” &mdcommunity. (FD at 59.) Most of subjects
denied having ever experienced discrimination on account of their Snohomish identity. (F
58-59.) The activities they described were mostly family or extended-family events, rathe
than tribal events. (FD Summ. at 32.) The Da&pant concluded that this evidence did not
satisfy criterion 83.7(b), andflly explained its reasoning.

The Department also explained its reasongoncluding that the 1926 organization
did not represent a “community.” The recandicates that the org&ation was primarily
involved in pursuing litigation,rad it appears to have disbaddellowing an adverse court
ruling in 1935. (FD at 52, 56.) The criteria famrollment in the organization were vague, ang
its membership included people who could d@@monstrate Snohomish ancestry. (FD at 52.)
Those who enrolled became eligible to shara potential monetary judgment, which may

help to explain the group’s diverse membersi$eePF at 24; FD at 102.) In fact, some
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individuals joined after being turned downather claims settlements. (FD at 52.) There was

even evidence that the on-resgion Snohomish members were becoming frustrated by the

inclusion of so many unfamiliar people. (FD at 53.) Based on this evidence, it was rational for

the Department to conclude that the migation was not evidence of a community.

The Department also explained why it gavéditveight to the activities of Thomas and
William Bishop. SeeFD at 49-52.) Thomas was an adatecfor all landless Indians in
Washington State, regardless dbat affiliation, and he never idéfied himself as a leader of
any Snohomish group. (FD at 49.) Although Pléisiidentify the Chimacum area as being a
key Snohomish population center, the writing§ homas Bishop make no mention of any
Snohomish community in Chimacum, despite nenitig other tribes in #t area. (FD at 49.)
William Bishop was an off-reservation Snohstmiwho served as president of the 1926
organization, but beyond this had no involvatia Snohomish affairs. (FD at 50-51.) The
Department’s conclusion that these factsrditddemonstrate the existence of a Snohomish
community was neither arbitrary nor capricious.

The Department also acknowledged the that William Bishops funeral in 1934 was

attended by William Shelton, an on-reservatiool®mish, and noted that Bishop’s sons late

=

attended Shelton’s funeral. (FD at 53.) HoweWeis was virtually the only evidence that any
social relationships existedtiaeen Plaintiffs’ ancestors and the on-reservation Snohomish
The Department rationally conded that these two funeralgldiot, by themselves, establish
that a “predominant portion” dhe group existed asdistinct community irthe years leading
up to the Tulalip ReorganizatioBecause the Department gaxadid reasons for weighing the
evidence as it did, its actions wereither arbitrary nor capricious.

Plaintiffs next argue that éne is no evidence to supporétbepartment’s findings that
the second- and third-generation mixed-blood Snoslo in the Chimacum area integrated in{o
the white community and th#tere was little contact beégn the four main Snohomish

population centers. In the Final Determipnatithe Department notes that the Chimacum
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Snohomish spoke no language other than Bmghtended the same public schools as white
children, and did not belong to any predominaitlyian churches or other social institutions
that would distinguish thefinom the white community. (FD at 43—44.) Furthermore, women
as well as men from these later generationsiethnon-Indians, indicating more integration
than the preceding generation, in which orntymen had married non-Indians. (FD at 44.)

With respect to the contact between locatidtaintiffs presented no evidence that their

ancestors made any specificitago other locations befol915, and the Department noted the

significant time such trips would have recpd. (FD at 41.) Indiduals from different
locations did not marry each other to any sigaifit degree, and the Department noted that t

constant influx of non-Indians to the Chimacanmea would give Plaintiffs’ ancestors more

local options for social interaction. (FD44—45.) The Department found that contact betweén

the four Snohomish locations was thereforkkety. Because the evidence presented does n
compel a contrary result, the Department’s findings will not be disturbed.

Finally, in response to the Departmerdclusion that the group’s current members
do not form a community, Plaintiffs argue thasiarbitrary to requiran Indian group to
demonstrate social interactions outside of tlganization’s official events. This, they claim,
ignores the cultural realities ta#ndless tribes. However, the petment has the authority to
define what constitutes a “tribe,” and it need ceater that definition to the cultural realities of

any particular group. The acknowledgmerguiations represerat policy choice by the

ot

Executive Branch to establish a government-to-government relationship with only those groups

that represent a distinct community. The ratprdy definition of “canmunity” includes both

“consistent interactions” and “significant sodialationships,” and the Department interprets

this to mean more than common attendance at organized events. Because this interpretation is

not plainly erroneous, it is cawlling here. A landless group ménd it difficult to maintain

social ties, but this does not exanit from the “community” requirement.
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D. “Political Authority” Criterion

Criterion 83.7(c) requires proof thdtjhe petitioner has maintained political influence
or authority over its members as an autonomotisydrom historical times until the present.”
25 C.F.R. § 83.7(c). Plaintiffs challenge the Dé&pant’'s conclusion that they did not meet
this criterion at any timbetween 1855 and the present.

Plaintiffs fault the Department for failing tecognize the uniqueature of Snohomish
“authority.” According to Plaintiffs, the Snohash “historically hadho ‘government’ as we
understand the term to mean.” (Dkt. No. 111 at #¥fead, they claim, Snohomish “political
authority” has always consisted of “culturaépervation, education, asdcial interaction.”
(Id. at 40.) It is true that the exercise of politiealthority is to be understood “in the context g
the history, geography, culturadisocial organization of ¢hpetitioning group.” 25 C.F.R.

8 83.1. However, this does not mean that any traditional group activities can be recast as
examples of “authority.” Platiffs’ argument presupposése existence of a quality
specifically intended to distinguish tribesifin non-tribes. In any event, however, the
Department considered the political structuréhef Snohomish tribe aisexisted in 1855. The
Department found that, although the tribe didimmte strong central leaship, each village
was largely autonomous and had its ownfcl{ieD at 81.) The Department looked for
evidence of this type of organization ang Plaintiffs’ ancestors and found norfee¢FD at

85.)

Plaintiffs next contend thalhe Department disregardeddance of political authority
for the years 1935 through 1949 simply because it was not documentary in nature. Plaint
submitted a number of interviews to show that the 1926 organization continued to exist a
hold tribal council meetings afténe Tulalip Reorganization. Plaifis correctly point out that

nothing in the regulationgquiresthe use of documentary eeitce, and the Department has

stated that “[p]ast decisions have usedal bistory extensively.” 59 Fed. Reg. 9280, 9289 (Feb.

25, 1994). However, it is clear this case that the Departmehoroughly examined the
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interviews and found them to be lacking on tlwevn merits. The Departent pointed out that
only two members of the group remembered megtings taking placguring the relevant
period and that their memories were “fragmentt best.” (FD Summ. at 40.) One of these
members described the meetings as “a bunéhdidns [who] got togier,” but could not
recall any dates, times, locations, or toglstussed. (FD at 114.) The other member did not
claim to have actually attended the meetingB. @amm. at 40.) Plaintiffs offered no other
evidence of political authoritfor the years 1935 through 1®4The Department therefore
concluded that Plaintiffs faiteto meet criterion 83.7(c) faohat fifteen-year period, but not
because they lacketbcumentaryevidence; Plaintiffs simply failed to meet their burden of
proof. It was not irrational for the Departmeatrequire stronger evidence than that which
Plaintiffs presented here.

Throughout their pleadings, Plaintiffs acctise Department of subjecting their
petition to a higher burden pfoof than the regulations prescribe. Although “conclusive
proof” is not required, the regulations pldbe burden on a petitioner to establish “a
reasonable likelihood of the validity of the tt25 C.F.R. § 83.6(d). The meaning of this
standard is far from obvious. However promulgating the acknowledgment regulations, the
Department explicitly rejeetd a “preponderance” standardlan“more-likely-than-not”
standardSeeb9 Fed. Reg. at 9280-81. The Departmedicated that a petitioner can fail to
meet a criterion if the evidence is “too fragmeyitanr if the “level of evidence is [not] high
enough, even in the abserafenegative evidenceld. Though these statements offer only
minimal guidance, they suggest that the steshdanot nearly as petitioner-friendly as
Plaintiffs claim. Plaintiffsspecifically refer to it as a fpponderance standard” in their
complaint (Dkt. No. 1 at 19—20) and seem to ssgyget if a petitioner comes forward with
any evidence at all, the burden shiftdlte government to rebut that eviden&edDkt. No.
111 at 49; Dkt. No. 113 at 2, 20-21.) In othestamces, they charaatee the standard as

creating a presumption that a criterion is,mequiring the government to establish a
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reasonable likelihood that the factsmu exist. GeeDkt. No. 111 at 52; Dkt. No. 115 at 36.)
The burden is on a petitioner, however, to pralef the criteria, not on the Department to
disprove them. Plaintiffs argukat the Department is requiremresolve all ambiguities in
favor of acknowledgmenséeDkt. No. 115 at 15), but nothing the regulations supports this
position. They further claim that the existernéevidence before and after a time period
establishes a “reasonable likeod” that the criterion isnet during the time periodld at 22.)
The Department’s comments indicate that ithisxactly the kind offragmentary” evidence
that will fail under the “reasonablikelihood” standard. In lightf the sparse record that
Plaintiffs have presented, piaularly for the years 1935 thugh 1949, and given the presencs
of contradictory evidence during the same tpeeiod, this Court cannot conclude that the
Department applied the evideary standard incorrectly.

Plaintiffs also argue thahe Department impropertyonstrued the group’s claims
activities against it. Tére is nothing to suggest that bepartment interpreted Plaintiffs’
claims activities as evidence that tHagkedpolitical authority;the Department simply
determined that claims activities aoould not satisfy criterion 83.7(chdeFD at 123.) In
fact, the Department noted that claims activitias provide evidence of political authority in
some circumstances, and the Final Deternonadiescribes the nuanced analysis that the
Department conducts with respect to such activittesefD at 123.) Plaintiffs failed to
establish that their claims activities involved issues so impootactintroversial to the group
that the pursuit of such claims would necessamiliail the exercise gfolitical authority. (FD
at 123.)

Plaintiffs further argue that, even if thelaims activities are not evidence of political
authority, the Department still failed to caoter the other functionkssted in the group’s
bylaws that are unrelated to claims. The Fib@termination clearly discusses the various
social programs that the group has admingsteincluding the distribution of food vouchers

and provision of foster careS¢eFD Summ. at 44.) The Deparent found that only a small
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portion of the group’s membershipok part in such programdd() It also noted the low
attendance figures for the group’s primary political event—the annual meeting—and foun
little evidence that the group’s membership hfls@mced or been influenced by the tribal
council’s decisions. (FD Summ. at 44-45.)

The balance of Plaintiffs’ argumentsncerning criterion 83.7(¢)ave already been
addressed in the “identificatid and “community” discussion®laintiffs argue that they
should receive credit for the “political autitg? exercised by on-reservation Snohomish
leaders before 1935, but the Depaht found that Plaintiffs’ ancess had not maintained ties
with this group. Plaintiff@lso argue that various hasical events—the Tulalip
Reorganization, the Great Depression, and World War Il—apemnegble for the evidentiary
gap between 1935 and 1950, but the Department deestrthat these historical factors could
not excuse a complete lack of evidence. Beedhbe Department’s explanations are equally
valid in the context of derion 83.7(c), Plaintiffs’ arguents fail here as well.

E. “Tribal Descent” Criterion

Criterion 83.7(e) requires proof that “[tlhe petitioner's membership consists of
individuals who descend from a historicadlian tribe.” 25 C.F.R. § 83.7(e). Plaintiffs
challenge the Department’s conclusion that tbeyld not establish Snohomish descent for a
sufficient percentage of their membership. Theyue that the Department failed to consider
documents in which the “Snohomish Tribalr@wmittee” approves their ancestors’ application
for membership in the 1926 organization. The D&pant appears to coede that it did not
consider this evidence, stating that such ewideby its very nature, és not indicate descent.

(SeeDkt. No. 100 at 37.) However, the regulatictate that evidence of descent includes

“[a]ffidavits of recogniton by tribal elders, leadgror the tribal governing body identifying . . |

ancestors of present members as beingatetants of a historical tribe.” 25 C.F.R.
83.7(e)(1)(iv). It is not immeditely clear whether Plaintiffsommittee-approval documents

fall into this category. However, the Court newd decide this issue. In order to prevail on
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their APA claim, Plaintiffs needed to establtblat the Department wasbitrary or capricious
on all four of the contested criteria. Even assignhat Plaintiffs are correct with respect to
criterion 83.7(e), they still fathree of the seven mandatargiteria. The Department is
therefore entitled to summanydgment on Plaintiffs’ APA claim.

F. Due-Process Claim

Plaintiffs allege that the Department violated theagedural-due-process rights by
failing to correctly apply the acknowledgmenguéations. Specificallythey claim that the
Department failed to “take into account bistal situations and time periods for which
evidence is demonstrably limited or not d&ble,” as required by 25 C.F.R. 8§ 83.6(e), and
failed to apply the “reasonable likelihoostandard contained 26 C.F.R. § 83.6(d).

To assert a procedural-due-process claim utigeFifth Amendment, a plaintiff must
first establish a constitutionally proted “liberty” or “property” interestBoard of Regents of
State Colleges v. Rqth08 U.S. 564, 569-70 (1972). A govermhienefit is not a protected
property interest unless the plaintiff ha8egitimate claim of entitlement to itfd. at 577.
Plaintiffs do not contend that a petitioning ladigroup has a “legitimate claim of entitlement;
to being an acknowledged tribe. Instead, theyntthat their members have a property intergst
in various federal benefits that are onlyadable to members of acknowledged tribes. An
Indian group can pursue due-process claimBadralf of its individual members if those
members were previously receiving individuahbgts that were terminated when Congress
began conditioning eligibtly on tribal statusGreene v. Babbitt4 F.3d 1266, 127374 (9th
Cir. 1995). However, Plaintiffsannot point to any evidentaat their members actually
received individual benefits that were terminade@ to a lack of tribal status. Therefore,
Plaintiffs have not establishedprotected property interest.

Even if Plaintiffs had presented suchdance, the Court has concluded that the

Department did not err in denying Plaintiffs’ petition. The Department properly concluded|that

=

the historical circumstances didt explain the signiéant gaps in the record. The Departmen
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also properly concluded thtte evidence did not estalilia reasonable likelihood that
Plaintiffs satisfied the criteridecause Plaintiffs have not shown that the evaluation of theif
petition was defective in any way, the Depaett is entitled to summary judgment on
Plaintiffs’ due-process claim.

G. Equal-Protection Claim

Finally, Plaintiffs allege that the Departmeviolated their egal-protection rights.
Though their pleadings are difficuti decipher, Plaintiffs appeto allege discrimination on
the basis of race and gend&eé€Dkt. No. 1 at 22—23.) They accuse the Department of usin
the fact that their ancestors married white settdsra basis for concludj that the group failed
to demonstrate Snohomish descent. They furtla@madhat the Department used the fact that
their ancestors were “mixed-blood Indians’aalsasis for concludg that they had not
maintained ties with the histodtSnohomish tribe. Plaintifisannot substantiate any of these
allegations.

First, there is no indication that the Depaent based its descent analysis on anything
other than a person’s ancestry. In manyaneses, the Department noted multiple tribal
ancestries for the same individual, but neverse®assified a family line as “Snohomish” if
Plaintiffs could establisany Snohomish ancestry for that line. (FD at 136.) However, while
Plaintiffs’ members descend almost exclusively from Indian womenmarried white men,
Plaintiffs failed to establish a “reasonable likelihood” tiveise women were Snohomish. The
Court is satisfied from the Final Determimatithat the Department’s decision was not based
on a failure to meet any blood-quantum thied; it was based on a failure to meet an
evidentiary threshold. The fact that Plaintifésicestors married non-Indians did not affect th
analysis.

Second, the Department did not treat a pessacte as evidence ththe person lacked
community ties. It is true that close familial relationships often permit an inference of soci

interaction, but because Plaffgi mixed-blood ancestors had white fathers, the Department
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was not prepared to assume that they maietsires with the Indian side of the familade
FD at 41.) Instead, the Depawnt looked for evidence aftualinteraction and found that
Plaintiffs’ ancestors overwhelmingly irgeated into non-Indian communitieSgefFD at 43—
45.) The Department even looked for evideneg Blaintiffs’ ancestors formed a distinct
mixed-blood community but found non&ee id). The denial of Plaitiffs’ petition resulted
from a failure of proof, not from discrimination.

In their Opposition Brief, Plaintiffs appetr set forth an entirely different theory,
claiming that the Department violated thegual-protection rights by treating them differently
than other similarly situated petitioners. (DKb. 115 at 44.) Specifically, they claim that the
Department granted the Samtsibe’s petition for acknowledgmeudespite the fact that the
Samish intermarried with whites, did not liea a reservation, and dhéttle evidence of
external identifications for substantial periadgime. These facts, however, do not establish
that the petitioners are similarly situated. Department’s analysiserly suggests that an
off-reservation entitgould satisfy the criteria; Plaintiffs simply failed to prove ttair off-
reservation entity satisfiedalcriteria. Although the Final Detaination for the Samish tribe
states that there was “little ilence” of external identifications for “substantial periods of
time,” it is impossible for the Court to conclufitem this statement that the two groups are
similarly situated. As an initial matter,gtsamish petition was evaluated under the 1978
regulations, which required petitioners to shmwbstantially continuousdentification since
“historical times.” The 1994 regulationsly require identifications since 190&egeFD
Summ. at 15 (noting ik difference).) It would be reasable for the Department to demand
more frequent identifications in light of tisaorter timeframe. More importantly, however, thg
Proposed Finding for the Samish tribe intiksathat the Department found no external
identifications during a 15-yegeriod. Plaintiffs, in stark cordst, were unable to produce any
external identifications for &0-year period. The Departmentsvaell within its discretion to

reach different outcomes for these two foatiers. Although Plaintiffs may perceive
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similarities between themselves and the Santigy, have not demonstrated that the Samish
are similarly situated in any relevant respéatcordingly, the Depamtent is entitled to
summary judgment on Plaiffs’ equal-protection claim.
V. CONCLUSION

For the foregoing reasons, the Court GRANDefendants’ motion to strike (Dkt. No.
100), DENIES Plaintiffs’ motion for summary judgment (Dkt. No. 111), and GRANTS
Defendants’ motion for summary judgment (DKb. 94). The Clerk is DIRECTED to CLOSH

the case.

DATED this 31st day of March 2011.

|~ CC7 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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