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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

In re Washington Mutual, Inc. Securities, CASE NO.: 2:08-md-1919 MJP
Derivative & ERISA Litigation
LEAD CASE NO. C08-387 MJP

IN RE WASHINGTON MUTUAL, INC. ORDER ON CLASS
SECURITIES LITIGATION CERTIFICATION

This relates to: ALL CASES

This matter comes before the Court on Pi#gitmotion for class certification. (Dkt.
No. 588%) The Court has reviewed the nwtj the responses (Dkt. Nos. 639, 645, 646, 647,
659, 663), the reply (Dkt. No. 702), the surreplkitINo. 715), and all papers related to the
briefing, and the Court heard oral argumenteptember 24, 2010. The Court GRANTS in |
and DENIES in part Plaintiffs’ motion.
Background

Plaintiffs seek to certifpne class in their action agat Defendants that includes:

L All references to the docket a®08-md-1919 unless otherwise noted.
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All persons and/or entitiesho purchased or otherwise acquired securities issued
by WaMu and its subsidiaries and thaided on an efficient market, during the
period from October 19, 2005 through JaAB, 2008 (as defined above the “Class
Period”) and were damagecetieby (the “Class”).

(Amended Consolidated Complaint (“Complf"’870 (Dkt. No. 293).) Plaintiffs propose
excluding from the Class:

(i) Defendants; (ii) members of the immediate family of each Individual
Defendant; (iii) any person who was an odii or director of WaMu, the Auditor
Defendant, or any of the Underwriter Dedflants during the Class Period; (iv) any
firm, trust, corporation, officer, or othentity in which anyDefendant has or had
a controlling interest; (vany person who particigad in the wrongdoing alleged
herein; (vi) TPG Capital and other purskas of equity ecurities issued by
WaMu in connection with the $7 bifih capital issuance pursuant to the
agreements entered into by and agd PG Capital and WaMu and other
investors, announced by the Company onil&y 2008 (the “TPG Deal”), to the
extent that such purchasers exercisstirtit rights andliligence opportunities
afforded them in connection with the TPG Deal; and (vii) the legal
representatives, agents, affiliates, héeneficiaries, successors-in-interest, or
assigns of any such excluded party.

(1d.)

The named Plaintiffs/proposed class repregems include four pension funds and one

individual investor: (1) Lead Rintiff Ontario Teachers’ Pensid¢tian Board (“Ontario”), which
purchased 5,484,937 shares of WaMu commorks{ag Plaintiff Pom@ano Beach Police and
Firefighters’ Retirement System (“Pompaipoihich purchased 210,000 shares of WaMu’s
Floating Rate Notes; (3) PlaifitBrockton Contributoy Retirement System (“Brockton”), whig
purchased WaMu’s 7.250% Notes; Raintiff Police and Fire Retirrent System of the City O
Detroit (“Detroit”) purchased 794¢hares of WaMu Series R Regfed stock; and (5) Plaintiff
Harlan Seymour purchased 800 share#/aMu Series K Preferred Stock.

The claims and allegations related to Plé&sitcase are laid out in detail in the Court’s

previous orders._(Sdgkt. No. 381.) The Court does not address them separately here.

h

—
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Judicial Notice
The Underwriter Defendants ask the Court ke tadicial notice of1) stock prices, (2)
filings with the SEC, (3) various news aréis| analyst reports, ragj agency reports, press
releases, earnings call transcripts and admitisgtreeports, (4) other coplaints, and (5) other
documents referenced in the complaint. (Nd. 650.) The Court takgsdicial notice of the
stock prices, the filings with the SEC, and thewtents referenced in the complaint. The C
also takes notice of the news articles, etc. solely for the purpose of getting “an indication

information was in the public realm at the ¢éirh Von Saher v. Norton Simon Museum of Art

592 F.3d 954, 960 (9th Cir. 2010). The Court algeganotice of the other complaints filed in
cases that are part of the MDL.

Deloitte asks the Court to take notice of trigtal prices of the S&es K stock. (Dkt. No.
665.) The Court takes notice of thdsstorical prices. Killinger &s the Court tdake notice of
(1) documents referenced in the complaint, (2) other filings in this case, and (3) publisheg
notices to investors, analyspaats, and media articles. (DRio. 641.) The Court takes notic
of the documents and other case filings. The Qaldes notice of the nevesticles, etc., only a
an indication of what informatiowas public at the time. Von Sahé&®2 F.3d at 960.

Analysis

Defendants attack each Plaintiff’'s propriatyclass representatives and challenge the

length of the proposed Class Period. The Caddresses each claspresentative before
turning to the quesin of class period.
A. Standard

Rule 23 “provides a one-size-fits-all fonta for deciding the class-action question.”

Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins, T30 S.Ct. 1431, 1437 (2010). A clz

burt
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action may be maintained if the party seeking ceatifon meets all four criteria in Rule 23(a)
and at least one of the three catges of Rule 23(b). Rule 23(sequires the Court to find that
(1) the class is so numerous that ¢gl#nof all members is impracticable;
(2) there are questions of law fact common to the class;
(3) the claims or defenses of the représtive parties are typical of the claims or
defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the
class.

Fed. R. Civ. P. 23(a). Plaintiffs here seekRifieation under Rule 23(b)(3), which requires the
Court to find that “the questions of lawfact common to class members predominate over any

guestions affecting onlydividual members, and that a class8acis superior to other available

methods for fairly and efficiently adjudicatingeticontroversy. . . .” Relevant to the 23(b)(3)
inquiry are four additional factors:

(A) the class members’ interests imividually controllng the prosecution or

defense of separate actions;

(B) the extent and natucd any litigation concermmig the controversy already

begun by or against class members;

(C) the desirability or undesibility of concentrating thitigation of the claims in

the particular forum; and

(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3).
The Ninth Circuit recently reaffirmed that “éue class certificatiostage, while Eisen [v.

Carlisle & Jacquelind17 U.S. 156 (1974)] prohibits a cotnrom making determinations on thg

D

merits that do not overlap with the Rule 23 ingudistrict courts must nk& determinations that

each requirement of Rule 23 is actuatigt.” Dukes v. Wal-Mart Stores, In€03 F.3d 571, 590

(9th Cir. 2010) (en banc). Thisto be a “rigorous analysis émsure that the prerequisites of
Rule 23 have been satisfied.” Et.594. The Ninth Circuit jected a “significant proof”

requirement to be imposed on a plaingiéeking certification of a class. kt 595.

B. Numerosity

ORDER ON CLASS CERTIFICATION- 4
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Defendants do not dispute that Plaintiffs satisfy this element. The Court finds ther
sufficient evidence that joinder afl members of the proposed class is impractical. As this

MDL itself evidences there are a substantial benof affected parties. WaMu stock and

securities were heavily tradedid widely available. _(Sdakt. No. 588 at 25 (noting that duringy

the proposed class period, WaMu'’s daily aggr trading volume was 18 million shares).)

Plaintiffs have satisfied this elemt. Fed. R. Civ. P. 23(a)(1).

C. Common questions of law and fact
To satisfy the commonality inquiry under Rule 23(a)(2) Plaintiffs must “establish
common_guestionsf law and fact, and answering those sfigns is the purpose of the merits

inquiry, which can be addressed #@ltand at summary judgment.” Duké&®3 F.3d at 594

(emphasis in original).

Defendants do not dispute that common legal and factual issues underlie Ontario’s

claims. (Sed®kt. No. 702 at 12.) Plaintiffs have showhat there are common questions of f

11%

D

Act

regarding the alleged fraudulent statements@missions made by Defendants and the varigus

common questions of law that will go into determgithe merits of Plaintiffs’ claims. (Dkt. N

588 at 15-17.) The Court finds this element satisfied.

D. Ontario
Ontario Teachers’ Pension Plan Boar@rgtario”) purchased 5,484,937 shares of Wa
common stock from December 15, 2005 throughilr2008. (Dkt. No. 293 at 277.) Ontaric

made seven of its twenty-two purchases oMMa@ommon stock directlgnd its investment
manager, Brandes Investment Partners (“Brandes”) made the balance. The Officer Defe
attack Ontario’s typicality and adequacy and certain other issues that overlap with predor

issues.

D.
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1. Typicality
The “test of typicality is whther other members have the same or similar injury, whe
the action is based on conduct which is not uaiguthe named plaintiffs, and whether other

class members have been injured in the saruese of conduct.”_Hanon v. Dataproducts Cof

976 F.2d 497, 508 (9th Cir. 1992) (quotation andiommeomitted). Under the rule’s permissiv
standards, “representative claims are ‘typicahéy are reasonably co-exisive with those of

absent class members; they need not beawiily identical.” Hanlon v. Chrysler Corpl150

F.3d 1011, 1020 (9th Cir. 1998). Typicality daa destroyed where “a putative class
representative is subject to unigue defenses whrefaten to become thecias of the litigation.”

Seeln re THQ, Inc. Sec. Litig.No. 00-1783AHM(EX), 2002 WL 1832145, at *4 (C.D. Cal.

Mar. 22, 2002).

Ontario’s claims and injuries are typicaltbe class. Ontario made purchases of Wal
common stock throughout the class period arffésed losses as WaMu'’s purportedly improp
acts were disclosed to the market. Although parchases stand out as odd in their timing, 8
explained below, they do notnaer Ontario atypical. The inju@ntario suffered is the allege
to be the same as the injury suffered by the peg@alass as a whole. The Court engages ir
more thorough analysis of tygality by examining Defendanttiree arguments that Ontario
lacks typicality: (1) Ontario is ekuded from its own class deftion; (2) Ontario cannot rely or
the fraud on the market presumption and is tloeeshn atypical purchaser; and (3) Ontario is
typical because it purchased shatsr the fraud was disclosed.

a. Class definition

bther

P.
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The Officer Defendants argue Ontario hasleded itself the class because it purchas
stock through a private offexy of WaMu stock by TPG Capital on April 8, 2008 (the “TPG
Deal”). This argument is unavailing.

Plaintiffs’ class excludes from it “TPGapital and other purchasers of the equity

securities issued by WaMu in connection wite $7 billion capitaldsuance pursuant to the

agreement entered into, by and among TPGt&@lagnd WaMu and other investors, announced

by the Company on April 8, 2008 (the ‘TPG Deal’)the extent that sugburchasers exercised

distinct rights and diligencepportunities afforded them in connection with the TPG Deal

(Dkt. No. 293 at 1 870 (emphasis added).)

Ontario disputes that it badistinct rights or had exdrdiligence opportunities. The
record shows Brandes had certain distinct diligergtes with regard to the TPG deal. Brand
30(b)(6) deponent, Michael Hutchens, stated that he haclstieon with WaMu management
regarding the rationale for the offering.” (Huéecis Dep. 37 at 2-7.) However, Brandes rece
no special information from or had any spec@iversations with TPG. (Hutchens Dep. at 4

13.) From the record before the Courgppears that Brandesddistinct diligence

opportunities with regard to the TPG Deal. iWlBrandes had such opportunities, it does ngt

appear to have had or exercise any distinct rights with regéné fmurchase. To be excluded
from the class definition, the party has toda&xercised both distihrights and diligence
opportunities. Finding no evidence of Brantdasing distinct rights, the Court concludes
Ontario has not excluded ité&lom the proposed class.

b. Access to WaMu information

ORDER ON CLASS CERTIFICATION- 7
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The Officer Defendants urge the Court tadfiOntario atypical because it may not hayj
relied on the integrity of the market to make purchases and because Brandes performed
own valuation of WaMu stock. Thguments are not successful.

As an initial matter, Defendants argue tBeandes’ knowledge is imputed to Ontario

given that Brandes had full discretionary awity to make purchases of WaMu stock for

Ontario. (Sed®kt. No. 646 at 20 (citing In re Enron Corp. Sec. LjtR)6 F.R.D. 427, 456 (S.D.

Tex. 2002)).) Plaintiffs do not challenge thisicept. The Court finds it proper to look to
Brandes’ knowledge and actions with regarthtwse purchases made on Ontario’s behalf wh
Ontario gave Brandes full discretion.

A purchaser of stock is entitled to a pregption that she relied on the integrity of the

market. _Basic Inc. v. Levinspd85 U.S. 224, 247 (1988). defendant may rebut the

presumption: “Any showing that severs the linkveen the alleged misrepresentation and e
the price received (or paid) by the plaintiff, or his decision to trade at a fair market price, \|
sufficient to rebut the pramption of reliance.”_Id.“[O]ne way to rebuthe fraud-on-the-marke
theory is to show that theghtiff would have bought his stkat the same price had he know
the information that was not dlssed or misrepresented.” Han®@Y6 F.2d at 507; Blackie v.
Barrack 524 F.2d 891, 906 (9th Cir. 1975) (defendzant rebut presumption “by proving that
individual plaintiff purchased dpite knowledge of the falsity af representation, or that he
would have, had he known of it”).

Whether or not a named plaintiff relied on thieegrity of the market is generally not aj
issue relevant to class certdition. The Ninth Circuit has instted that “the defense of non-
reliance is not a basis for denddlclass certification.”_Hang®76 F.2d at 509. Only where

guestions as to a plaintiff's reliance on the intggoitthe market threaten to become the focu

ts
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litigation is a plaintiff likely atypical._ldat 508. Defendants ignore thide, but instead cite to
a host of out-of-circuit district court for the praguioon that a plaintiff is atypical where it tradgs
on inside, non-public information and thus doesgly on the integrity of the market. (Dkt. N©.
646 at 20-21.) The Court is not persuadedttieede cases have any relevance to Ontario, biit
considers them anyway.

In certain extreme circumstances the qualiyg timing of the plaintiff's contact with
corporate insiders might become the focus efliigation and make thglaintiff atypical. Two

cases cited by Defendants illustrate fhant. In_Grace v. Perception Tech. Cod®28 F.R.D.

165 (D. Mass. 1989), the court found one proposed plaintiff atypical where he purchased|ninety

percent of his stock &dr having a “frank discussion” witivo corporate officers and other

named plaintiffs only purchased stock after becoming privy to “a lot of information” that was not

publically known. _Idat 169. Similarly, in Blank v. Jacokbdo. 03-CV-2111, 2009 WL

3233037, at *5-6 (E.D.N.Y. Sept. 30, 2009), where onth@lead plaintiffs purchased seventy-
three percent of its shares after an inci@dfecting the stock pricand after the plaintiff
received direct reassances about the stock’s value from the company’s management.
Ontario’s acquisition of stock on Decemld., 2007 does not threaten to become the
focus of litigation. The records suggests thatrigies participated in@@ivate call with WaMu
management in early December prior to Ontaraxquisition of WaMu stock. (Hutchens Dep.
at 77-80.) However, Brandes was “over-thdhveneaning that it could not trade on WaMu
stock until this information was released pulilica(Hutchens Dep. at 103.) Ontario did not
purchase WaMu shares until the information Brandes acquired became publicly available!.

(Hutchens Dep. at 105 (noting thiae purchases made were déafter the price decline in

conjunction with the announcement of the offeringle Court notes, too, that this was simgly

ORDER ON CLASS CERTIFICATION- 9
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one of twenty-two purchases of Wa stock by Ontario. The record here is a far cry from Grace

and _Blank where the plaintiffs acquired the majprof their stock in admitted reliance on
material, non-public information and reassurarai@ained from insiders. The Court does not
find this one purchase to renderténo atypical. This one purchas not likely to become the
focus of litigation. _Hanom76 F.2d at 509.

Ontario’s purchase of WaMu stock througle TPG deal does not ruin typicality. The

record does show that Brandes had “discussiotis\WWaMu management” prior to engaging in

the TPG deal. (Hutchens Dep. at 37.) What exact information was gleaned or whether thi

influenced the purchase is not at all clear. efglained above, Brangidad no special contact
with TPG itself and Hutchens explainedaBdes relied largely on publically available
documents. (Hutchens Dep. 37 at 2-7.) Whiléa@a acquired over fiftypercent of its WaMu
stock, the size alone is not detamative of typicality. This pichase is unlike those in Blank
and_Gracewhere the plaintiffs’ purchases wereally motivated by extensive contact with
insiders and access to material non-publicrimftion. Though the Court finds the timing of
Ontario’s purchase of stock through the TPGIDmd, it does not find that it threatens to
become the focus of litigation. This is particlyaso given Ontario’s consistent and repeateg

purchases of WaMu stock. Skere Connetics Corp. Sec. Litji@57 F.R.D. 572, 576-78 (N.D

Cal. 2009) (noting that an ins®®r’s strategy in share acqjtisn should not affect typicality,

even if shares are acquired after the fraud is purportedly revealed). None of Ontario’s purchases

of WaMu stock, including Ontario’s “basket trade,” threatens to become the focus of litigat
The Court continues to find Ontario to satisfy typicality.

Brandes’ evaluations amliscounting of WaMu’s stock does not make Ontario an

atypical investor. Undervaluing or second-guessing the price of a stock does not render a

ORDER ON CLASS CERTIFICATION- 10
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plaintiff per se atypical. Sda re REMEC Inc. Sec. Litig.702 F. Supp. 2d 1202, 1263 (S.D.

Cal. 2010) (finding the presumption of reliance propeen where the parti@r investor thinks
the current price is too high or too low). Hebefendants have shown that Brandes perform
its own assessments of WaMu'’s value, distedrsome publicly available information, and
generally looked to acquire stocks at low value. (See,®ugder Dep. at 140-42.) Defendar
do not show that Brandes did not rely onplblic statements made by Defendants or was
somehow knowledgeable about the@fic practices alleged in this action to be improper. S

McGuire v. Dendreon CorpNo. C07-800MJP, 2010 WL 21961G4,*4-5 (W.D. Wash. May

27, 2010) (Plaintiff's “beliefs about the way thck market functions do not render him an
atypical representative.”). ThBtandes thought there was “frotin’ the real estate appraisal
market is not the same as Brandes knowing Defendants were engaged in the appraisal
manipulation alleged in the complaint. SREMEC 702 F. Supp. 2d at 1263. This is not a
defect to typicality.

The Court does not address the questiomhether WaMu stock was traded on an
efficient market. That inquiry is better addsed at a later stage, after discovery. Bdesi; 485
U.S. at 249 n.29 (noting that proof of “whettsecurities are trad on a well-developed,

efficient, and information-hungry market” is “a ttex for trial”); In re Applied Micro Circuit

Corp. Sec. Litig.2003 U.S. Dist LEXIS 14492, at *10-12 (S.D. Cal. July 10, 2003) (rejectirn

attack to the fraud on the market presumption beea market’s efficiency is inherently factu
and not proper for determination omation for class certification).

c. Purchases after disclosures

Defendants argue that Ontario is atyploatause it made many purchases after WaM

began to reveal its “true conidin.” The complaint states that the true condition of WaMu

ed
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trickled out slowly and was néully disclosed by a date carh within the proposed Class
period. (Se®kt. No. 293 at 174-200.) Defendants esisdly ask the Court to make a factua
determination as to when WaMu’s purported frawas fully disclosed and find that Ontario is
atypical because it should have known better tbdouy WaMu stock as late as it did. The
Court will not undertake such a factually-sgednquiry on what is a reaching argument by
Defendants. Courts facing similar arguments have rejected Defendants’ positidn.ré&See
Connetics 257 F.R.D. at 576 (rejecting the argumeat tla plaintiff is aypical if it buys stock
after the disclosure of an alleged fraud”). Here, Ontario purchased over 22 million dollars
of WaMu stock after it asked to be appointeatiglaintiff, calling intoquestion the coordinatio
between those who are monitoritng portfolio for potential litigtion and those charged with
purchasing. While this may be an uncomfortdats to explain to théact finder, it is not
disqualifying of a potential legplaintiff. Even though plaintiff's counsel assumes he may n
to have to explain it because “theseses never go to trial,” the coig called a “trial court” for §
reason.

2. Adequacy

“Resolution of two questions determinegdeadequacy: (1) do themed plaintiffs and
their counsel have any conflicts of intere#tmother class members and (2) will the named
plaintiffs and their counsel psecute the action vigorously behalf of the class?” Hanlph50
F.3d at 1020. Some courts have denied class$ication when “the class representatives hag
so little knowledge of and involweent in the class action thaethwould be unable or unwillin

to protect the interest of the class againsptesibly competing interest of the attorneys.

Buus v. WaMu Pension Pla@51 F.R.D. 578, 587 (W.D. Wash. 2008) (quoting Kelley v. Mi

America Racing Stables, Ind.39 F.R.D. 405, 409 (W.D. Okla. 1990)). However, the Suprg
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Court has affirmed class certification evenandithe named plaintiff “knew nothing about the

content of the suit,” Surowitz v. Hilton Hotels Cqrp83 U.S. 363, 372 (1966), but did know

that she had put over $2,000 of her hard-earnaukesinto Hilton Hotel stock [and] that she w
not getting her dividends,” ict 370. This Court has founctkass representative adequate
where she had reviewed the complaint befoveas filed and was able to summarize what thg
litigation was about, but did not kmoshe participated in the peasiplan that was the subject
the litigation, was confused about which plae glarticipated in, and waunsure of what relief
she wanted. Buy251 F.R.D. at 587. A lack of sophistication is not atbdoeing a class
representative. Id.

The Officers attack Ontario’s adequag/a representative because of purportedly
misleading statements made in the motion fas€lcertification. (Dkt. No. 646 at 17.) They
contend that Ontario incorrectdfated it purchased all oitwaMu shares on the New York
Stock Exchange when Ontario actually purchasest 2.6 million through the private TPG De

(Id. at 19.) Ontario owns up to its error and &guaorrectly that it is not material to class

certification.
Ontario explains that it did purchase 2.@ion WaMu shares in a private offering, ang
that it properly listed this tradmn its certification filed in the contgint. (Dkt. No. 702 at 14.)

is true that the trade is list@althe certificationput nowhere in the congunt is it made clear
that the purchase was privatelaintiffs somehow expectedemeader to note when Ontario
made the purchase and link that to the one papagout of 877 that shows the sale of shares
that date was private. Be that as it nlagfendants have not showmat the certification

requires this information. The Caus satisfied that Plaintiffeerror is harmless and it does ng

as

A\1”4

of

al.

on

—+

ORDER ON CLASS CERTIFICATION- 13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

present an issue showing inadequacy. [@s v. USN Commc'ns., Inc189 F.R.D. 391, 397

n.3 (N.D. lll. 1999). The Court rejedisis attack on Ontario’s adequacy.
The remainder of the record suggests thaafimis an adequatdass representative.
Defendants have not shown ti@tario and counsel have contfior that Ontario will not

prosecute the action vigorously. S¢@&nlon 150 F.3d at 1020. Ontario is knowledgeable of

litigation, has provided its assistan and assures the Court it wébresent the class diligently|

The Court finds Ontario to be adlequate class representative.

E. Pompano Beach Police & Firefighters Retirement System

The Director Defendants attack Paanp’s typicality and adequacy.

1. Typicality

The Director Defendants argue Pompé&uks typicality becase it relied on its

investment advisor and did not read the redistnastatement issued withe WaMu securities it

bought. The argument lacks merit.

The Directors admit that an investor may refya third-party investment advisor and {
such reliance will not preclude class certificatigbkt. No. 647 at 24.) In spite of this, the
Directors press that argument that evehdmpano can rely on the decision made by its
investment manager, Standiglellon, Pompano must show StasidiMellon read and relied or
WaMu's registration statements. (&t.25.) This misses the marRy statute, the plaintiff nee
not have read the offering materials to prbability for 8 11 claims. 15 U.S.C. § 77k(a).
Pompano pursues just such plaiand Defendants’ arguments are without merit. The Courf
rejects Defendants’ atta¢ Pompano’s typicality.

Reviewing the materials submitted, the QGdimds Pompano typical. The injuries

Pompano claims to have suffered are typaddhe class and theege no unique defenses

—+
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Pompano appears to face that might become the focus of the litigation. , d@a6dn2d at 508

09. The Court finds Pompano satsfithe typicality requirement.
2. Adequacy
Defendants argue that Pompano is so unfamiliar with the claims and facts of the ¢

it Is not a proper representative. The record doesupgiost this assertion.

hse that

The Director Defendants have not demonstt&ompano is merely a puppet of counsel

or that it is unable or unwilling to serve tblass. At best Defendants have shown that
Pompano’s 30(b)(6) deponent was unsure woéisd specifics about the WaMu securities
Pompano purchased. This doesstaiw that Pompano is unfamiliar with the case or that it
not able and willing to assist in the prosecuttbthe matter. The Director Defendants confu
knowledge of the initial investment with knowledgfethe litigation. The relevant inquiry is
whether the plaintiff is knowledgelgbof the litigationand the process, rather than the minuti
of the investment, Se®uus 251 F.R.D. at 587. Pompano’s regmstive made clear that he
knowledgeable of the general facts underlying theaend the procedurgbsture of the case
(O’Connell Dep. at 58-59, 157, 170-73, 181.) Then€finds Pompano to be an adequate
representative.

The Director Defendants argue Pompaannot represent the Class because it was
pressured by counsel at Bernsteitowitz Berger & Grossman LR to join in the litigation.
Bernstein Litowitz provides “portfolio monitorg” for Pompano, wherein the firm gains acce
to Pompano’s financial information in order to ensure Pompano fulfills its fiduciary duties
litigating where in cases where its investmemslided due to impropexctivity. Out of this
prior relationship and the inflmee of Sugarman & Susskind, P.A., Bernstein Litowitz asked

Pompano to join in this lit@tion. Having reviewed the awdiecording and transcript of

S
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Plaintiffs’ counsel’s sales pitch to Pompano to jihiis case, the Court isery of the relationshi
between Pompano and counsel. (B&e No. 703-7.) While Bestein Litowitz’s tactics in
recruiting Pompano strike the Court as unseemly, the firm’s relationship with Pompano d

defeat class certification. SBé&umbers & Pipefitters Lot&72 Pension Fund v. Cisco Sys.

2004 U.S. Dist. LEXIS 27008, at *13-14 (C.D.IOday 27, 2004) (rejecting an attack to
adequacy that focused in part on a portfationitoring relationship). Pompano’s board
considered counsel’s offer, asked questions, and joined in the action freely by taking a vag
(Dkt. No. 702 at 26.) There is no indication tRampano is buying thiswssuit or that it has
failed to abide by angourt rulings._CfBuus 251 F.R.D. at 587. Pompano is an adequate
representative.

F. Brockton Contributory Retirement System

The Director Defendants attack Brocktotypicality, claiming that it failed to retain
audio recordings of its board meetings. Thesp attack Brockton’s adequacy because Broc
has abdicated its role toelattorneys. Neither arment defeats certification.

1. Typicality

The Director Defendants accuse Brocktomlestroying audio recordings of Brockton
board meetings. This purported destruction does not threaten to become the focus of the
litigation or an issue adverse Brockton’s typicality.

Neither of the two cases Defendants citetlierproposition that destruction of evideng

makes a plaintiff atypical are on ptinThe first case, Levine v. Berg9 F.R.D. 95 (D.C.N.Y.

1978), has nothing to do with destruction of @lments and is irrelevant. The second case,

Falcon v. Phillips Elecs. N. Am. Cor804 F. App’x 896, 897 (2d Cir. 2008), is an unpublish

Second Circuit memorandum decisioattrs also off point. In Falcothe court affirmed the
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district court’s decision that@aintiff was inadequate in aquiuct liability case where the
plaintiff's husband purchased the aed disposed of the set. I@The court reasoned that the
plaintiff “will likely have much more difficultyshowing design defect than would someone v
could produce the product for examination.” at897.

Here, Brockton implemented a policy of deging the recordings of board meetings
roughly a year to a year andhalf prior to May 20, 2010. (Heoa Dep. at 183.) At the time,
Brockton was not a party to tHigation and it doesiot appear the polcis directed at
spoliation of relevant evidence. (JdAccording to Brockton’s deponent, Harold Hanna,
meeting minutes are prepared from the augesaand Hanna's own notes before the tapes :
destroyed. The information thus remains largelgilable, and Hanna'’s “copious notes” appe
also to be available._(lét 180.) Hanna also testified tisiice Brockton became involved in
this suit, Brockton employees have beenrimfed they must preserve documents. &td30.)
Defendants’ argument that he did not do so inimgiis just a distraabn. Brockton’s recording
retention policy in no way threatens to becanfecus of the litigationBrockton is a typical
plaintiff. Its injuries are common to the clas®d Defendants have failéol present any genuin
issue unique to Brockton that mightidet from the prosecution of the case.

2. Adequacy

The record does not support the Diredefendants’ argument that Brockton lacks
sufficient knowledge of the case to be an adequgeesentative. Brockton has demonstrate
knowledge about WaMu'’s alleged misdeeds, the pestiithis litigationand the importance o
its role. (Seddanna Dep. at 149-52, 157-160.) WHestor not the Brockton’s deposition
designee knew the details okttypes of securities Brocktgurchased is not relevant to

Brockton’s adequacy. It shows nothing as to whether Brockton can or has assisted in the
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and will represent the class. Hanld50 F.3d at 1020. The record suggests Brockton is

adequate. Defendants also attack the reldtiprizetween Bernstein Litowitz and Brockton as

evidence that Brockton was pressured into joitingglitigation and abdicating its role. There
no evidence Brockton did not freednter into the litigation or #t it does not take its roles
seriously.

G. Police & Fire Retirement System of the City of Detroit

The Underwriter Defendants attack Det®ilypicality on the thay that Detroit is
subject to unique defenses regarding negatausation and being an in-and-out trader.
Defendants also attack Detroit's gdacy. Neither argument has merit.

1. Typicality

The Underwriter Defendants argue Detrosubject to unique deffises because it sold
its Series R WaMu securities after soméhef purported fraud was disclosed, but before any
new corrective disclosures were made. (Dld. 645 at 20.) They also argue Detroit is not
typical because of its trading histanyunrelated WaMu securities. (JdNeither argument has
merit.

First, Plaintiffs correctly contend that tharchase of stock afterpartial disclosure is

not a defect to typicality(Dkt. No. 702 at 39); see, e.dn re UTStarcom, Inc. Sec. Litig\No.

C04-04908 JW, 2010 WL 1945737, at *6 (N.D. Cal. M&y 2010). Plaintiffs maintain that
there was a partial disclosure on Decenitier2007 after Detroit purchased its Series R
securities, but before it sold the shares.was the case when Defendants moved for dismis
this is an issue of fact thtte Court will not redwe at this stage of the litigation. (SB&t. No.
381 at 36.) Itis not a basis on which to find Dttatypical. Second, Dait’s tradirg in other

WaMu securities does not raise unique defenses tadmg in the sole searity for which it is a

1°24
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class representative. Nothinigoat these purchases shows Detlaitnot rely on the integrity @
the market. Detroit’s motivation to buy andl s¢her WaMu securities might have differed
wildly from its reason to acquirtke securities at issue in thisgation. Detroit’s investment

strategy is not a reason to bar ceréifion on the basis of atypicality. Skere Connetics257

F.R.D. at 576 (a plaintiff's investment ggy is not a reason fmd him atypical).

Detroit has shown that it stypical member of the propes class who suffered injuries

A4

typical of the class. Sddanon 976 F.2d at 508-09. There areurdque defenses apparent tg
the Court that tleaten to become the focus of litigati The Court finds Detroit satisfies
typicality.

2. Adequacy

The Underwriter Defendants argue first thatrDie is a professionglaintiff that it has
abdicated its role to class couns@Dkt. No. 645 at 16-17.) Theyghlight that Detroit has been
appointed lead plaintiff in fortyexurities actions in thpast ten years and lead plaintiff in sevien
cases in the last three yeaBetroit's history as a lead plaifitseems only to highlight how
often courts have found it to be a proper pléinfThe record does nauggest that Detroit is
distracted from this litigation or that it canrk@tep up with the demands on its resources. The

Court finds nothing inadequate about Detroit given its past litigation history.

Defendants also argue that the certification Detroit filed in the complaint omits one|case

it was lead plaintiff and that it mischaracterizgtbther. Detroit explains correctly that the one
“omitted” case was in fact consolidated with drestthat is listed on theertification. The Court
finds nothing misleading about certifition as to the second case.

Defendants next accuse Detroit of beinganmfiar with the litigéion to the point of

abdicating its role to class cowhs (Dkt. No. 645 at 17-18.) EBhUnderwriters selectively quote

ORDER ON CLASS CERTIFICATION- 19
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Detroit’s representative, Walter Stampor, and makepear as though he never reviewed an

the documents related to the litigation, and n@iseven aware of why he was being deposed.

Mr. Stampor testified, however,ahDetroit reviewed the perfimance of the WaMu securities
purchased prior to joining the suit (StampompDat 34-35), Detroit supplied information for af
reviewed the complaint before it was filed @.52-53), Stampor was knowledgeable of who
defendants are (it 39), counsel has updat@dtroit on the litigation (idat 49), and Stampor
verified interrogatory responses (&t.59). This shows an aativole in the litigation and a
willingness to participate. Detroit has demonsiilahat it is an adequate class representativ
The Underwriters final attack to Detroislequacy is that Detroit destroys documents
needed to prosecute the litigation. Mr. Stampowever, testified that he acted on his couns
advice to preserve all relevatcuments and provide them wheguested. (Stampor Dep. af
379-80.) Even when asked potentially mislegdinestions, Mr. Stampor clarified that only
irrelevant documents were destroyed indhdinary course of business. (See,,edyat 379-
80.) Tellingly, the Underwriter Defendants hanat brought a discovery rtion on this issue.

The Underwriters also dredge up the fact tireg ex-officio member of the Detroit board

pleaded guilty to corruption andatthere are investigations irttwo other past board memberg.

(Id. at 313-17.) As Mr. Stampatarified, however, the charges mgaunrelated to the pension
fund and this issue is not relewdo class certification._(Seg. at 316-17.)
Detroit has demonstrated that it is an eygghand active class representative and tha

will serve the class adequately.

H. HarlanSeymour
Defendant Deloitte & Touche (“Deloitte”) argues that Harlan Seymour has not suffs
any damages that are compensabider § 11 and that he canastablish standing or represel
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a class of similarly situated purchasers. Toar€agrees. Seymour lacks standing to pursue
claims. The Court DENIES Plaintiffs’ motidar class certification as to Seymour and
DISMISSES Seymour for lack of standing. Btdfs cannot pursue 8§ Idlaims for those who
purchased WaMu Series K stackthe September 2006 offering.

Damages may be calculated three ways 8@etil of the Securities Act. Only one of
these ways is relevant to Seymour’s claime“difference in between the amount paid for th
securities . . . and the valuestkof as of the time such suit was brought.” 15 U.S.C. 8 77k(e
(e)(1). The parties dispute the date whersthiewas brought. Defendan@rgue that the date
should be May 13, 2008, when the Brockton fiksccomplaint. At least one court has

calculated the date of filing the complairegardless of any amendment. 8&ace v. Morris

2006 U.S. Dist. LEXIS 57366, at *17-18 (N.D.XTéug., 15, 2006) (reasoning that if the dats

of filing could be extended by any amendmenby simply waitingthe plaintiff could

manufacture damages). Plaintiffs offer no casettarebut this, but inead argue that becaus¢

Seymour was not a plaintiff until the amendednplaint was filed on June 15, 2009, the Cou
should use that date. The Court is persuaded by the reasoning intffaétbe proper date is t
filing of the first complaint seeking lief for the same alleged misconduct.

The first complaint filed in this case that appears to pursue 8§ 11 claims related to t

September 2006 offering was filed on May 13, 2008. I8ee Washington Mutual, Inc., Sec.,

Derivative, & ERISA Litig, C08-751 MJP, Dkt. No. 1 dt(W.D. Wash. May 13, 2008). The

complaint states it is “a placeholder complainpteserve Securities Adghts, claims, and/or
damages of class members who purchasedigsestin the September 2006 offering. &t.4.
The Court realizes that Seymour was not a partigdbsuit and was not a named Plaintiff in t

MDL at the time the complaint was filed. However77k(e)(1) refers to the time “such suit w

his
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brought,” and a suit pursuing 8 11 claims tedbto the 2006 offering was filed on May 13, 2008

expressly to be a placeholder for persons3kgmour. The Court also notes that Seymour

joined this litigation largely to remedy Plaiifd’ failure to includea named plaintiff who

purchased Series K WaMu stock that as pathefSeptember 2006 offering. Allowing Plaintiffs

to use June 15, 2009 as the date suit was bréoigthmages would esdeily permit the same
sort of damage shopping thée court noted in Pierce2006 U.S. Dist. LEXIS 57366, at *18.
The proper date to measure 8 11 damages as to Seymour is May 13, 2008.

Deloitte correctly argues that damagescaleulated in this case as the difference

between the price paid and thécpron the date the suit was filed. The Ninth Circuit has held

that “damages must be ‘measured by the difiegdretween the amount paid for the security
its price at either the time it was sold or ttage the Section 11 claim was filed.” In re

Broderbund/Learning Co. Sec. Liti@94 F.3d 1201, 1204 (9th C#002) (quoting Miller v.

Pezzani (In re Worldsf Wonder Sec. Litig,)35 F.3d 1407, 1421 (9th Cir.1994)). Plaintiffs do

not cite either case, but rely instead on tkgress language of 8 77k(e)(1) to argue the urge

Court must inquire as to the “vauof the stock, not the market pei. Plaintiffs also refer to a

Second Circuit decision where theucoheld “the term ‘value’ irsection 11(e) was intended tg

mean the security’s true valaéter the alleged misrepresentas are made public.”_McMahan

& Co. v. Wherehouse Entm’t, Ind5 F.3d 1044, 1048 (2d Cir. 1995). While the Court is

sympathetic to Plaintiffs’ argument, it cannghore binding Ninth Ciratiauthority. The Court
therefore measures damages from the pricefpaitthe stock and the price when the suit was
filed.

Because Seymour’s Series K WaMu stock was worth more on the date of purchas

and

the

on the date this suit was filed, he lacks stagdiSeymour acquired the stock for $6 share just 8

ORDER ON CLASS CERTIFICATION- 22

e than



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

days before the proposed Class Period ends.piite of the same stock at closing on Augus
2008 was $7.80. (Dkt. No. 664-4 at 3.) As appli#slymour’s stock was worth more at the ti
the suit was filed than at the time of purchaSeymour cannot prove he suffered any injury
damages and he therefore has no standing. The Court DISMISSES Seymour from the a
lack of standing and DENIES certification o€lass inclusive of § 1dlaims for those who
purchased WaMu Series K stock made abéalaghrough the September 2006 offering. Beca
Seymour is not a class representative, therCdoes not reach the issue of actual reliance
pressed by the Underwriter Defendants. (Ske No. 645 at 26-27.)
l. Predominance

Having considered the Rule 23factors as to all named Plaintiffs, the Court turns to
predominance as to all Plaintiffs except Seym The Court finds predominance satisfied.

Predominance is present when common tipres of law or fact predominate over
individual questions, and a claastion is superior to other alable methods of adjudication.

Zinser v. Accufix Research Inst., In@53 F.3d 1180, 1188-89 (9th Cir. 2001). “Implicit in th

satisfaction of the predominance test is the notion that the adjudication of common issues

help achieve judicial economy.” Valentino v. Carter-Wallace, ®i¢.F.3d 1227, 1234 (9th Cir|

1996). To measure superiority, the Court must cenghte four factors dRule 23(b)(3): (1) theg
interest of each member in “individually cooiting the prosecution or defense of separate
actions”; (2) “the extent and nature ofyditigation concerning the controversy already
commenced by or against members of the clasy”;tf% desirabilityor undesirability of
concentrating the litigation of the claims in theerticular”; and (4) “the likely difficulties in
managing a class action.” Econoanyd efficiency are usuallyasidered the most important

elements of the inquiry. Zinse253 F.3d at 1190.
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Plaintiffs have met their burden as tegominance. They have shown that common
guestions of fact and law touoh all absent class members.eT®ourt has addresses issues
commonality and typicality in fagreater detail above and will notovide a separate analysis.
The Court also finds that judicial economy afficiency are best served by proceeding as a
class action. The MDL before thasurt has highlighted this facthe litigation as a whole has
moved through a substantial numbéissues in a manner thatlikely more efficient and
effective than if each case was prosecuted stgharalhere is little case to be made that
individual actions would be more efficientloetter for class membgrand Defendants have
made no accusation. The Court has essentiatigalidated 26 separate cases into one MDL

which highlights the desirabilityn proceeding through one classiact To this end, the Court

finds the difficulties in managing this case torbasonable and not a defect to predominance.

Plaintiffs have satisfied #ir burden as to predominancéhe Court therefore certifies
the class as requested by Ridfs and as laid out iparagraph 870 of their amended
consolidated class action complaint. (Dkt.I1293.) The Court separately addresses the cl3g

period below.

J. Negative Causation
The Underwriter Defendants argue that tleei® should exclude ailaintiffs who sold
stock prior to any disclosures from WaMaund that no one who purchased the Series R

certificates in the December 2007 offering can perdaims against WaMu. These arguments

are untenable.
This Court held in McGuireNo. C07-800MJP, Dkt. No. 160 at 13, that in-and-out
traders are appropriately inclutlie a class. The Court soncluded after considering the

Second Circuit’s rection of in-and-out tradsiin a class and a survef/relevant in-circuit

SS
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authority. _1d. As was the case in McGujrihe Court remains convinced that the inquiry into
loss causation is inappropriate at class certification stagat 1&. (“Duradoes not affect the
class definition at the class ceddtion stage.”) The Court alxgs this standard and rejects
Defendants’ negative causm arguments. The issue is not rgueproper at this stage of the
litigation. The Court notes that the clas§i&on excludes those who did not suffer any
damages, which at this point isfstient to address the issue.

K. End of Class Period

Both Defendant Killinger and the Underten Defendants argueahthe Court should
shorten the class period. The Defants rely on expert reportsdostain their arguments, whi
Plaintiffs confront with their own experts. @hesults of the arguments lead the Court to the|
rather inevitable conclusion that resolutiortlod issue requires determining disputed issue 0
material facts. This is not theleoof the Court on cks certification. To the extent that the clz
period length is intertwined with the meritstbé class certification ntion, the Court has dealt
with those arguments above. &akes 603 F.3d at 590 (noting that determinations as to th
merits of the claims are not the province of tleain€ unless they overlap witRule 23 factors).

L. Motion to Strike

Deloitte asks the Court to strike the incrsbf new arguments in &htiffs’ reply. (Dkt.
No. 715.) The Court is not convinced that theeersew arguments made in reply. To the ex
that there may be such arguments, the Courttiasidered Deloitte’s arguments in response
The Court therefore DENIES the motion tolstrand has considered the argument Deloitte
makes in its surreply.

M. ClassCounsel
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The Court appoints Bernstein Litowitz ilBer & Grossman LLP as class courfsdlhe
Court is content that Bernstein Litowitz has sied all four elements of Rule 23(g)(1)(A).
However, the Court is alarmed by the prospeat tither firms may clairfees related to this
litigation who have provided very little servicettee Class. The brigfg on class certification
has revealed that two firmSugarman & Susskind, P.A., and Saxena White appear only to
shepherding plaintiffs to Bernstein LitowitZ.he Court cautions that no fees will be awarded
unless actual legal work is done &y individual lawyer to furthrethe present litigation, and an
fee sharing relationship will be closely scrutinized.

Conclusion

The Court finds that a class should be cedifiethis action. Th€ourt GRANTS in par
the motion for class certificatiorilhe Class is certified as grosed in the second consolidate
amendment complaint at paragna870. (Dkt. No. 293 at 2717he Class is only as broad as
there are named plaintiffs whovestanding to pursue the claingsnaining in the complaint.
Because the Court DISMISSES Plaintiff Seymourrléak of standing, the Court excludes frof
the class any individual pursuing 8 11 claimkted to the Series K WaMu stock from the
September 2006 offering. In this small parg @ourt DENIES in part the motion for class
certification. The Court appves the proposed Class Period from October 19, 2005 to July
2008, leaving open the issue for the parties paeg through discovery, dispositive motions,

and trial. The Court appoints Bstrin Litowitz as class counsel.

y

—

n

23,

\\
\\

2 As Plaintiffs’ counsel pointed out in oralgument, other potential counsel withdrew
from consideration, leaving the Courithvlittle choice in the appointment.
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The clerk is ordered tprovide copies of this order to all counsel.

Dated this 12th day of October, 2010.

Nttt 24

Marsha J. Pechman
United States District Judge
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