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3
4
UNITED STATES DISTRICT COURT
5 WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

6

YEDIDA KHADERA, KEVIN CASE NO.C08-041RSM
7 HUDSON, SAM RICHARDSON, and

ROBERT WASSON, JR. ORDERON MOTION TO EXCLUDE
8 TESTIMONY OF DR. ABBOTT

Plaintiff,
9
V.
10

ABM INDUSTRIES INCORPORATED
11 and AMERICAN BUILDING
MAINTENANCE CO.- WEST,

12
Defendant.
13
14 This matter comes before the Court on Defendants’ Motion to Exclude and Striké Expe

15 | Testimony of Dr. Abbott. Dkt. # 388. The Court has reviewed the Motion, Plaintiffs’ response,
16 | Dkt. # 391, Defendants’ reply, Dkt. # 3%ihd all documentsubmitted in support thereof. For
17 || the reasons set forth below, the Court DENIES Defendants’ Motion.

18 l. BACKGROUND

19 The parties are familiar with the claims and allegations underlying this casthgan
20 || Court summarizes them here only in brief. Defendants ABM Industries,nd@merican

21 || Building Maintenance CdoNest (collectively, “ABM” or “Defendants”) provide janitorial

22 || services to a number of commercial and industrial facilities throughout tinérgoemploying
23 || approximately 2,500 janitorial employees in the State of Washington. Platdifis that ABM

24 || violated the Fair Labor Standards Act (“FLSA”) and Washington’s Wage and Hasyritaw
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addition to breaching its contractual obligations, by forcing employees to*ofbithe-clock,”
failing to provide adequate rest breaks, requiring employees to work througpeneds, and
failing to pay overtime.

On February 18, 201€he Court granted conditional certification with respect to
Plaintiffs’ FLSA claims,Dkt. # 278, and on December 1, 2011 the Court denied Defendant
decertification motion Dkt. # 397. In support of their briefing on the decertification motion
and in connection with a prior discovery dispuRé&intiffs submitted declaratns from Dr.
Robert D. Abbott, Ph.D., their statistics, wage and hexpert Dkt. ## 366, 371, 381. In his
various declarations to the Court, Dr. Abbott opines that damages for the entireaydss
calculated on a representative baargd he offera calculation of those damagdsl. Plaintiffs
have indicated that Dr. Abbott intends to testify at reglarding these issues

In calculating classvide damages, Dr. Abbott analyzed a sample group of 6ih @bdss
members (collectively, the “sanggroup”). Basedn payroll data received from ABM
regarding the sample group members’ respective branches, number ofipdy, petal hours
worked, and non-overtime hours worked, Dr. Abbott determined that the testimony of file
group provides a representative sample of the 350 class members. Dkt. # 381 (Abboft D
1-4). After determining that the sample group was representative, Dr. Ablmoitated
damages for each individual member of the sample group, in addition to three class
represetatives (bringing the number of individuals in the sample group tol@4Y)}{ 1224. Dr.
Abbott then calculated the average amount of damages (not including intereathfag
period based upon the sample of 64 and multiplied that number by the total number of we
worked by the individuals in the non-sample groigh. Y 2532. According to Dr. Abbott, the

total actual damages of the class under this methodology is $1,035,568.9432.
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On October 27, 2011, Defendants filed the instant Motion, seeking to exclude and
the expert testimony of Dr. Abbott pursuanfxeral Rule of Evidence 7Q¢FRE 702"). Dkt.
# 388. According to Defendants, Dr. Abbott’s testimony is not based upon sufficient factg
data, his opinions are not the product of reliable principles or methods, and he has faileg
such principles and methods reliably to the facts of this daseln support of that position,
Defendants rely upon the rebuttal report of Dr. Christina G. Banks, Ph.D., thregtatistics,
wage and hours expert. Dkt. # 389 (Terwilliger Decl., Ex. A (Rebuttal Report ofaDksi.

II. ANALYSIS

A. Legal Standard

FRE 702permits witnesses qualified as experts by “knowledge, skill, experience,
training, or education” to testify “in the form of an opinion or otherwise” abouéfiific,
technical, or other specialized knowledgethiaitknowledge will “assist the trier of fact to
understand the evidence or to determine a fact in issue.” FRE 702. The exgertsiesmust
be “based on sufficient facts or data” and “the product of reliable principtesathods.”ld.
Furthermore, the expert must apply these “principles and methods relialhéyfaxts of the
case.” Id.

Trial courts must act as “gatekeepers” by deciguhgther to admit or exclude expert
testimony under FRE 702Daubert v. Merrell Dow Pharms,, Inc., 509 U.S. 579, 589 (1993)
(“Daubert 1”). FRE 702 permits a flexible, faspecific inquiry that embodieké twin concerns
of reliability and helpfulnessSee Kumho Tire Co., Ltd. V. Carmichael, 526 U.S. 137, 150-51

(1999). The test for reliability'is not the correctness of the exfgedonclusions but the

soundness of his methodologyDaubert v. Merrell Dow Pharms., 43 F.3d 1311, 1318 (9th Cir.

1995) (‘Daubert 11”). The test for helpfulness is essentially a relevancy inqudeg.Daubert |,

strike

or

to appl

ORDERON MOTION TO EXCLUDETESTIMONY OF DR. ABBOTT - 3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

509 U.S. at 591" Expert testimony which does not relate to any issue in the case is not rel
and, ergo, nonhelpful(internal quotation marks omitted)Accordingly, under=RE 702 trial
courts may exclude testimony that falls short of achieving either of tHe dual concerns.
“Shaky but admissible evidence is to be attacked by cross examination, cemidance, and
attention to the burden of proof, not exclusioRfimiano v. Cook, 598 F.3d 558, 564 (9th Cir.
2010);see also Advisory Committee Notes to the 2000 Amendments to Rule TB2efection
of expert testimony is the exception rather than the rule).. . .”

B. Discussion

1. Qualifications

There is no dispute that Dr. Abbott is qualified to testify as an expert regénding
matters contained in hisarious declarations. Having reviewed Dr. Abbott’s qualifications —
including his educational and professional background, together withidniepperience as bof
a consulting and testifying expert — the Court is convinced that he is qualifiedrttheffe
opinions contained in his declarations.

2. Reliability
a. Sufficiency of Facts and Data Relied Upon by Dr. Abbott

DefendantxonendthatDr. Abbott relied upon insufficient facts addtain forming the
opinions set forth in his various declarations. They advance four arguments in suppert of
position. First, Defendantglaim that statements made by Dr. Abbott during his siéipa
demonstrate that he conducted an incomplete analysis of the issues on which he opses.
statements include the following

e Dr. Abbottwas unawar¢hat more than twentfve (25) individuals testified that

they did not miss any meal or rest tk&aand that they did not work affie-
clock.

evant
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e Dr. Abbott did not know how the sample gromps selected.

e Dr. Abbott did not know that more than ninety percent (90%) of the individuals
who had an opportunity to opt-in to this action declined to do so.

e Dr. Abbott admitted that he did not “have any information” about whether
employees who were assigned to the same branch worked in the same way, h
the same supervisor, worked similar hours, or shared any other common
characteristics aside from branch rhen

Dkt. # 388at 4.

This testimony does not demonstrate that Dr. Abbott relied upon incompletarfdcts
data. Although Defendants do natentify the “more than twenty-five” individuals in question
it appears that Defendants are referring tarenty-six non-class members who submitted

declarations on Defendants’ behalr@sponse t®laintiffs’ certification motion.See Dkt. ##

108-134. Defendantslo not explain how the experiences of rabass members arelevantto

theissues of representativeness and damagbsespect to the clasand the Court can perceive

no reason why Dr. Abbott’s failure to consider the twesikydeclarationst issuerenders his
analysis incomplete.

As to the remainingacts allegedlyot considered by Dr. Abbott, Defendants have ng
explained why these factgould have been relevant to his analysis, nor have Defendants
demonstrated that Dr. Abbott’s conclusions would have been different in the event he hac
consideredhose facts See EEOC v. Gen. Tel. Co. of NW, Inc., 885 F.2d 575, 580 (9th Cir.
1989) (“When statistical evidence is challenged on methodological grounds, dea lshould
be on the challenger to present evidence that the statistics are defective ahdit lilaw biases
the result.” ¢iting D. Baldus & J. ColeSatistical Proof of Discrimination, vii (1987 Supp.))).

Second, Defendants argue that Dr. Abbott’s conclusions are unreliable becausé s¢

the data on which he relied was “interpreted” by Plaintiffs’ coun&though most of the opt-ir

~—+
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plaintiffs testified to missing meal and rest breaks @ndgorking offthe-clock, some opt-in
plaintiffs did not explicitly indiate how many breaks they missachow many hours they
worked off-the-clock. In such instances, Plaintiffs’ colifisgerpreted” the testimony in
guestion to come up with the missing information, and asked Dr. Abbott to assume for pu
of his analysis that thoseterpretatiors’ were correct. See Dkt. # 389 (Terwilliger Decl., Ex. A
(Rebuttal Report of Dr. Banks, Ex. 3 (table‘ioterpreted” testimon))). An expert’s opinion,
where based on assumed facts, must find some support for those assumptions in th€eeec
McLean v. 988011 Ontario, Ltd., 224 F.3d 797, 801 (6thir. 2000) Quoting Shaw v. Stackhouse,
920 F.2d 1135, 1142 (3rd Cir. 1990)). However, mere “weaknesses in the factual basis g
expert witness’ opinion . . . bear on theightof the evidence rather than on its admissibility,
United Satesv. L.E. Cooke Co., 991 F.2d 336, 342 (6th Cir. 1993).

Having reviewed the testimony in question, the Court finds that the “interpnstat
made by Plaintiffs’ counsel aseipported by the record and reasonably drawn, particularly i
light of the fact that neither Defendants nor Dr. Banks provigea#ternative interpretation of
the testimony in question, nor do they argue that the interpretations made hjffleminsel
were unreasonabléefendants may challenge the assumptions underlying Dr. Abbott’s
conclusions during crossxaminatiorat trial.

Third, Defendants argue that Dr. Abbott “made no effort to independentl\s asses
verify the data provided to him by Plaintiffs’ counseDkt. # 388at5. But Defendants have
pointed to no authority requiring an expert witness to undesiadkearesponsibility nor is the
Court aware of anylndeed,Federal Rule of Evidence 703 (“FRE 703”) contemplates that
experts will rely upon information provided to them by others, and nothitigiRederal Rules

requires an expevtitnessto “independatly assess or verify” the daprovided by counselSee

rposes
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FRE 703 (“An expert may base an opinion on facts or data in the case that théaxpest
made aware of or personally observed.(@mphasis added$ee also Giorgio v. Holland Am.
Line, Inc., CASE NO. C050038JLR, 2006 U.S. Dist. LEXIS 27143, *7 (W.D. Wash. April 4,
2006) (“Unlike other witnesses, expert witnesses need not have personal knowleddaaté tf
underlying their opinions.”).

Fourth,Defendants argue that the faatsl data relied upon by Dr. Abbott were biase
becaus¢hey were‘not collected in any standardized, scientific, or neutral methtil.at 6.
Specifically, Dr. Banks notes that some of the information provided to Dr. Abbott resulted
informal interviews between Plaintiffsounsel and the class members opposed to foral
depositions or declarations. Dkt. # 389 (Terwilliger Decl., Ex. A (Rebuttal Report 8&abDks,
at 6)). Dr. Banks opines that information collected in such a mantiar from what is
required for scientific evidence Id. But the single authoritgited by Dr. Banks in support of
this position —Reference Guide on Survey Research® — concerns formal survey evidence, not
type of informal information gathering at issue helReference Guide, at 23distinguishing
between survey evidenead ‘less systematic approaches” of data collecti@®cause
“Plaintiffs’ counsel did not conduct a ‘surv&yDkt. # 389 (Terwilliger Decl., Ex. A (Rebuttal
Report of Dr. Banks, at 10Y¥hestandards set forth in thieference Guidareinapposite.

In any eventanobjection regarding the manner in which data was collected goes td
weight, and not the admissibility, of Dr. Abbott’s testimoi8ge, e.g., Iron Partners, LLC v.
Mar. Admin., 2010 U.S. Dist. LEXIS 73984 (W.D. Wash. July 21, 2010) (questegerding

the credibility of expert opinions go toward weight, not admissibility).

! Shari Seithan DiamondReference Guide on Survey Research, in Reference Manual on

e

from

he

the

Scientific Evidence (2d ed. 2000) (hereinafteeference Guide”).
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b. Reliability of Principles and Methods Employed by Dr. Abbott

In determining whether the samgeup of optin plaintiffs is representative of the claj
as a whole, Dr. Abbott compared the sample gtoupe entire class with respect to four
variables: branch location, total pay periddsal hours worked, and regular hours workéke,
e.g., Dkt. # 393 (Supp. Abbott Decl., § 9). Defendants argue that the methodology used b
Abbott is “fatally flawed”’because the four variables on which he rél@se nothing to do with
the propensity for a person to miss a meal or rest break or woitheedtock.” Dkt. # 38&t 8.
The Court disagrees.

When comparing the sample group and the class at large, Dr. Abbott assumed —
reasonably in the Court’s viewthata correlatiorwas likely to exisbetweerthe length of time
anemployee worked with the company and the number of missed breaks and off-the-clog
reported Dkt. # 393 (Supp. Abbott Decf],9). Indeed, the longer an employee worked at A
the more opportunities she or he logically had to miss breaks or wattkeaffock.

Accordingly, Dr. Abbottcompare the sample group and class at large not only with respec
total pay periods, but alseith respect tdotal and regulahours worked.ld. Because these
variables relate to an individual’'s propensity for missing breaks and wgookiithe-clock, they
were an appropriate focus of Dr. Abbott’s analysis.

Recognizing that the employment practices at issue in this case may havdyaried
geographic location, Dr. Abbott alsompared the sample group and the class at large base
upon thebranches at which their respective members workedThis variable also relates to
an individual's propensity for missing breaks and working offdloek, as class members wh
worked at locations where such violations allegedly occurred are rkeketlh have missed

breaks or worked off-thelockthemselves

2]
(2]

y Dr.

k hours

BM,

[ to
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The Court is convinced that a comparison of the sample guudghe class at large

based upon tlseparticular variableseliably tests the representativeness of the sample group

regading the issues of missed breaks andlodfelock work.

Defendants argue that any analysis of variability between the sample gobtipe aass
at large should take into account four additional variables not considered by Dr. Abbott
namely, pay ree, employment status (i.e., active or terminatednches worked in by
individual branch, and overtime hours worked and compensated. Dkt. # 389 (Terwilliger
Ex. A (Rebuttal Report of Dr. Banks, at 19)). When analyzing variability usiisg&dditional

metrics, Defendants argue, differences between the sample group and éhelasgibecome

more significant.ld. at 1921. The Court agrees with Plaintiffs, however, that the differences

Decl.,

resultingfrom application of these other variables do not suggest that those used by Dr. Abbott

were unreliablé.

Defendants may be correct to assume that, had Dr. Abbott incorporated additional
variables into his analysis, the outcome of that analysis would have been moateagcur
complete. Defendants are fread®velopthat argument at trialHowever,thefact that Dr.
Abbott might have testedifferent oradditional variables does not lead to the conclugiahhis

testimony should be excluded at trithdeed, “the factfinder may be coafited with opposing

% Notably, with respect to employment status and overtime hours worked and coeqheDsat

Banks found no “statigtally significant” difference between the sample group and the largsg
group. Dkt. # 389 (Terwilliger Decl., Ex. A (Rebuttal Report of Dr. Banks, at 19-20)). Even

though Dr. Banks found some differences between the sample group and the classvahlar
respect to “branch worked in by individual branch,” she did not test for significatiteespect

=

to that variable.ld. As to pay rate, Dr. Banks found that the class as a whole received a mean

pay rate that was $.050 per hour greater than that ghthele groupid. at 19 — a finding that,
if established, demonstrates that Dr. Abbott’s calculation of damages idyatdasbw.
Although theseonclusions differ in part from those of Dr. Abbott, none of them suggests th
themethods applied by Dr. Abbott were unreliable.

ORDERON MOTION TO EXCLUDETESTIMONY OF DR. ABBOTT -9
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experts, additional tests, experiments, and publications, all of which may aordassen the
value of the expert’s testimony. But their presence should not preclude the adrofdsie
expert’s testimony they go to the weight,at the admissibility. Kennedy v. Collagen Corp.,
161 F.3d 1226, 1230-31 (9th Cir. 1998).

C. Reliability of Dr. Abbott’'s Application of Principles and
Methods to the Facts of This Case

Defendants raisevo generabrguments as to why Dr. Abbott wagessonable in
applying his principles and methods to the facts of this case. Ridgfermining whether therg
were significant differences between the sample group and the class atitangspect to the
four variables discussed above, Dr. Abbottmfifiedthose differences using the mean/avera
measure of central tenden@ther than the mediarSee Dkt. # 371 (Abbott Decl. 11 3, 9, 25).
Defendants argue thdDr. Abbott's computation of aggregate damages is inherently skewe)
result in a higer damages figurdjecause, when the sample group is relatively small, the
is “overly influenced by the presence of extreme values in the group.” Dkt. # 388 ;dDRt.18
389 (Terwilliger Decl., Ex A (Rebuttal Report of Dr. Banks, at 21 )r. Banks asserts that, in
casa such as this onease of the median “best represents the rafgalues.” Id. Dr. Abbott
responds that use of the mediarhis instanceoorly estimates damages for the rsample
groupbecause it fails to account for individual differences between the class merbkerg
393 (Abbott Decl.  16).

TheCourt expresses no opinion as to whickasure of central tendencyn®st
appropriatenere For purposes of the present motion, it is sufficienthe Court to conclud—

as it does-thatthe means notanunreliable measure of central tendencaubert 11, 43 F.3d

% The mean represents the average of values within a particular set, and the epedients th
“middle most” value.
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at 1318 (test for reliability “is not the correctness of the expert’'s conclsidiot the soundness
of his methodology). While it is possible that the edian is &ettertool for measuring damagg
under the circumstances presentbdt possibility, by itself, is not a basis for excluding Dr.
Abbott’s testimony Primiano, 598 F.3dat 564 (“Shaky but admissible evidence is to be
attacked by cross examimat, contrary evidence, and attention to the burden of proof, not
exclusion.)).

SecondDefendants argue that Dr. Abbott’s conclusions regarding the damages of
plaintiffs who are not members of the sample gratg“wholly unreliable” because “he canng
offer any opinion whatsoever about the merits of individual claims of any of theamople
Plaintiffs.” Dkt. # 388 at 10. This argument is unpersuasive. Dr. Abbott is not being askg
testifyregarding the meritsfahis case. As such, his knowledge (or lack thereof) regarding
merits ofcertainindividual claims does not suggest that his opinregsirdingthe issues of
representativeness and damages are unreliable.

3. Helpfulness

There is no dispute regarding tredevancy ohelpfulness of Dr. Abbots testimony.

The Court concludes thatich testimonwvill be helpful to the jury becausedbncernghe issues

of representativeness and damages.

[ll. CONCLUSION

For all of the foregoing reasons, Defendants’ MotioBxoludeand Strike Expert
Testimony of Dr. Abbott, Dkt. # 388 DENIED. The scheduling order (Dkt. # 353) is

modified as follows:

those

t
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EVENT DATE
All dispositive motions must be filed and noted on the 1/6/11
motion calendafor the fourth Friday thereafter
Plaintiffs serve Defendants with trial withess and exhipit 1/19/12
lists pursuant to CR 16(h)(6) and (7)
Defendants serve Plaintiffs with trial withess and exhipit 1/29/12
lists pursuant to CR(i)(5) and (6)
All motions in limine must be filed by and noted on the 2/13/12
motion calendar no later than the second Friday
thereafter

EVENT DATE
Agreed pretrial order 2/29/12

Pretrial conference

To be set by Court

Trial briefs, proposed voir dire, jury instructions, and 3/7/12
trial exhibits due
Trial date 3/12/12

Length of trial

To be determined

Dated this29 day of December 2011.

By

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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