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9 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
10 AT SEATTLE
H YEDIDA KHADERA, KEVIN
12 || HUDSON, SAM RICHARDSON, CASE NO. C08-0417 RSM
and ROBERT WASSON, JR.,
13 ORDER ON DEFENDANTS’
14 o MOTION FOR PARTIAL
Plaintiffs, SUMMARY JUDGMENT
15 V.
16 ABM INDUSTRIES
INCORPORATED and AMERICAN
17 BUILDING MAINTENANCE CO. -
WEST,
18
19 Defendants.
20
21 This matter comes before the Court upefendants’ Motion for Partial Summary
22 ||Judgment. Dkt. # 413. Having reviewed thetiomg Plaintiffs’ response, Defendants’ reply,
23 || and all documents submittedsapport thereof, the Court GRITS IN PART and DENIES IN
24 PART the motion.
25
I. BACKGROUND
26
o7 The parties are familiar wittihe claims and allegations underlying this case, and the
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Court summarizes them here only in brifefendants ABM Industries, Inc. (“ABM”) and
ABM Janitorial Services-Nanwest (“ABM Janitorial”} (collectively, “Defendants”) provide
janitorial services to a numbef commercial and industrial ddities throughout the country,
employing approximately 2,500 janitorial erapées in the State of Washington. ABM
Janitorial is a wholly ownedubsidiary of a company that is in turn wholly owned by ABM.
ABM Janitorial was (and in some casestie direct employer of the Plaintiffs.

Plaintiffs claim that Defedants violated the Fair Lab8tandards Act (“FLSA”) and
Washington’s Wage and Hour laws, in aduhtio breaching their contractual obligations, by
forcing employees to work “off-the-clock,” failnto provide adequatest breaks, requiring
employees to work through meal periods, anithfato pay overtime. On February 18, 2010
the Court granted conditional aéidation with respect to Platiffs’ FLSA claims, Dkt. # 278,

and on December 1, 2011 the Court denied Defeadd@tertification motion. Dkt. # 397. Ir

the December 1, 2011 order, the Court concluded, among other things, that Plaintiffs angd the

opt-in class members are similarly situatedpurposes of 29 U.S.C. § 216(hjl.
In support of their briefing on the decexdiion motion, and inannection with a prior
discovery dispute, Plaintiffs submitted declamas from Dr. Robert D. Abbott, Ph.D., their

statistics, wage and hours expert. Dkt. ## 3@, 381. In his various declarations to the

Court, Dr. Abbott opines that damages for thizrertlass may be calculated on a representgtive

basis, and he offers a calculation of those damagdesPlaintiffs have indicated that Dr.
Abbott intends to testify at trial regarding these issues.

In calculating class-wide damages, Bbbott analyzed a sartgpgroup of 61 opt-in

! Defendant American Building Maintenance Co.-West has changed its name to ABM Jahitorial

Services-Northwest. The Court will referAmerican Building Maintenance Co.-West herein
by its new name.
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class members (collectively, the “sample grouBpased on payroll data received from ABM
regarding the sample group members’ respedtir@aches, number phy periods, total hours
worked, and non-overtime hours worked, Dr. Abbott determined that the testimony of the
sample group provides a representative sample of the 350 class members. Dkt. # 381 (A
Decl. 11 1-4). After determining that te@mple group was representative, Dr. Abbott
calculated damages for each individual mendf¢he sample group, in addition to three clas
representatives (bringing the numberradividuals in the sample group to 644l. 11 12-24.
Dr. Abbott then calculated the average amount of damages (not including interest) for eg

period based upon the sample of 64 and multiplied that number by the total number of wj

worked by the individuals in the non-sample groig. 1 25-32. According to Dr. Abbott, the

total actual damages of the gtaunder this methodology is $1,035,558.4R. 322

Defendants now move for partial summarggment on two separageounds: (1) that
Plaintiffs have failed to present evidenceupsort of those opt-in Platiffs outside of Dr.
Abbott’'s sample group, and thaktthlaims of those Plaintiffshould therefore be dismissed,;
and (2) that the FLSA claims of various optHlaintiffs are time-barred. Dkt. # 413.

Il. DISCUSSION

A. Standard of Review

Summary judgment is proper if the pleagndiscovery, affidats and disclosure
materials on file show that “the is no genuine dispute asaony material fact and the movant
is entitled to a judgment as a matter of lawepFR. Civ. P. 56(a) & (c) (as amended
December 1, 2010). Anissue is “genuine” ifrféasonable jury could return a verdict for the

nonmoving party” and a fact is negial if it “might affect tre outcome of the suit under the

2 0On October 27, 2011, Defendants filed a motioexclude and strike ghexpert testimony of
Dr. Abbott pursuant to Feder@ule of Evidence 702 (“FRE 702”). Dkt. # 388. On Decemk
28, 2011, the Court denied that motion. Dkt. # 403.
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governing law.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). The moving pa
has the initial burden of production to demonstthéeabsence of any geneiissue of materia
fact. Playboy Enterprises, Inc. v. Netscape Communications.C86g F.3d 1020, 1023-24
(9th Cir. 2004).

The moving party is entitled to judgmeatg a matter of law when the nonmoving part
fails to make a sufficient showing on an essential element of a claim in the case on whic
nonmoving party has the burden of proGfelotex Corp. v. Cartetd77 U.S. 317, 323 (1986).
The Court resolves any factual disputes wofeof the nonmoving party only when the facts
specifically attested by eag@arty are in contradictionT.W. Elec. Serv., Inc. v. Pac. Elec.

Contractors Ass’n809 F.2d 626, 631 (9th Cir. 1987).

B. Claims of Opt-In PlaintiffOutside Dr. Abbott's Sample Group

Defendants first seek summary judgment waéspect to all opt-in Plaintiffs who were
not included in Dr. Abbott’'s sample group. fBledants advance a number of arguments in
support of that position, each of whichaiddressed in turn.

1. Evidence Supporting Claims of Non-Sample Group Plaintiffs

Defendants first argue that they are erditie summary judgment with respect to all
non-sample group Plaintiffs because, ieitlview, “Plaintiffs have profferedo evidence
whatsoever to substantiate @éegations that any dhe opt-in Plaintiffsoutside the ‘sample
group’ worked hours for which overtime competimawas required by thELSA and that they
were not paid for them. Nor do they havy &vidence to establish that the ‘non-sample
group’ opt-in Plaintiffs missed any meal ostéreaks mandated under Washington law.” D
# 413 at 6-7 (emphasis in the original)he Court disagrees.

Plaintiffs argue — convincinglin the Court’s view — thahe record contains ample

evidence from which the finder of fact might reasonably conclude that Defendants adopt
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practice of assigning employees more work thay ttould complete within the allotted time,
that Defendants prevented those employees from collecting overtime with respect to the
additional time needed to complete their wankg that “[t]hese policies apply to all Opt-in
Class Members, including those not witkin Abbot’s sample group.” Dkt. # 417 at 7.

In support of this position, for example, Pigifs point to an email dated October 1,
2008 sent by ABM’s Regional Director of Hhan Resources, in which she stated that
“employees working and recording time on the totoeks are not being paid for the hours th
they are working. Based on the time startsstogs they are working more than 10 hours p
day in most cases. They should be paid flon@lrs worked.” Dkt. # 377, Ex. 49. Plaintiffs
claim that this email put Defendants on notica ¢$erious problem witkis payroll practices,”
but that Defendants nevertheless faileddoect the problem. Dkt. # 417 at 7.

Plaintiffs also point t@ 2006 memorandum in which an ABM Branch Manager
instructed her crews that thesere required to deduct one hhbhur out of every work shift
over six hours, regardless of whether the employees in question had actually taken their
breaks. Dkt. # 377, Ex. 51. This memorandéaintiffs claim,constitutes additional
evidence that ABM violated the legal rightsitsfemployees in general, and not just those
within Dr. Abbott’s sample group.

Plaintiffs also point t@ significant amount of additional evidence from individual
AMB employees who have testified (1) that tltkgt not have time to complete their work
within the allotted time, (2) tt they missed break&) that they were not compensated for
work performed before and after shifts, foivdrtime, or when they worked through meal
periods, and (4) that Defendants were aware ottheactices. Dkt. # 417 at 8-9 n. 1-4.

Based upon their own summary judgment motibis, clear that Plaintiffs intend to

at

meal
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make use of th#lt. Clemendurden-shifting standard, whicunder certain circumstances,
allows FLSA plaintiffs to prove their claims agnatter of “just and reasonable inference.”
Anderson v. Mt. Clemens Pottery.C828 U.S. 680, 687-88 (194@J)icLaughlin v. Seto850
F.2d 586, 589 (9th Cir. 1998). Although genuineessof material fact prevent the Court fro
determining at present whether e Clemenstandard should apply heréhe similarities
that exist between Plaintiffs and the opt-in class mermiengld permit a jury to justly and
reasonably infer that non-sample group Plainhtiise been injured in the same manner as
those within the sample grougee McLaughlin 850 F.2d at 589 (“We hold that thi.
Clemensstandard allows district courts to awdrack wages under the FLSA to non-testifyin
employees based upon the fambpresentative testiomy of other employees.”).

But even if the Court ultimately concludes that ke Clemenstandard does not
apply, such a finding would not prent a reasonable finder of fdobm concluding that all opt
in Plaintiffs have been infad as a result of Defendantédleged employment practices.
Indeed, “[e]ven in non-Mt. Clemens-type casemjrts have authimed representative
testimony in FLSA casesMorgan v. Family Dollar Store$51 F.3d 1233, 1280 n.74 (11th
Cir. 2008) ¢€iting Donovan v. Burger King Corp672 F.2d 221, 225 (1st Cir. 1982) ddole
v. Snell 875 F.2d 802 (10th Cir. 1989)). Of coursech an approach is consistent with the

plain language of 29 U.S.C. § 2b§(which states that FLSA actions may be maintained “b

®The Mt. Clemens burden-shifting standard applies whaem employer fails to comply with
its record-keeping obligations under the lavicLaughlin 850 F.2d at 589. As the Court hag
stated in a separate orderngme issues of material fagxist as to whether Defendants
complied with their record-keeping obligations, a@sdsuch, the Court is not presently able t
determine whether thdt. Clemenstandard applies here.

*In its December 1, 2011 order denying Defertdamotion for decertification, the Court
relied largely upon the same evidence currelnéffore it in concluding, among other things,
that Plaintiffs and the opt-in class members @milarly situated for purposes of 29 U.S.C. §
216(b). Dkt. # 397, p. 5-6.
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any one or more employees for and in bebBHimself or themselves and other employees
similarly situated.”

Plaintiffs have presented evidence from which the finder of fact might reasonably
conclude that Defendamengaged in a pattern of FL&Ad Washington state wage and houf
violations, and that thesviolations were notrited to those individais within Dr. Abbott’s
sample group. The finder of fact could reasonabfch such a conclusion with or without the
benefit of theMt. Clemendurden-shifting standard. Accordingly, the Court concludes that
Plaintiffs have presented sufficient evidence on behalf of non-sample group Plaintiffs to
withstand summary judgmeht.

2. Sample Group Members Who Allegedly Sustained No Damages

a. Class At Large

Seven of the sixty-four sampleogip members (or 10.94%) admitted to having no
damages. Because the sample group is repedisenof the class at large, Defendants argus
that a corresponding percentagetd class at large — oritty-one individuals — would
likewise admit to having no damages. As siéfendants argue thatetCourt should grant

summary judgment as to these tyrione unidentified individuals.

®> The Court also rejects Defendants’ argumentshatmary judgment must be granted as to|
the non-sample group Plaintiffs on account of the tfeat Plaintiffs’ initial disclosures did not
provide a computation of their individual dages. The case on which Defendants rely in
support of this argumentHoffman v. Construction Protective Servs41 F.3d 1175 (9th Cir.
2008) — is inapposite. That case involved gitiswwho did not disclosédamage calculations
“either for each individual Opt-iRlaintiff other than themselves for the group as a whole.”
Id. at 1177-78. Here, by contrast, there is rspuiie that Plaintiffanitial disclosures
estimated damages for the named Plaingiffd informed Defendants that they would
supplement those disclosures once discovery bad taken. Plaintiffs subsequently producgd
Dr. Abbott's expert report, which sets forth tieéal amount of damages allocated to each opt-
in class member on an individual basis.
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The Court has already addressed this issheijtah a slightly different context. As
noted in the Court’s order denying Defentta motion for decertification, Dkt. # 397,
Plaintiffs’ calculation of damages does not atitédbany damages to the opt-in Plaintiffs in
guestion, and assumes that a cgponding percentage of the sdaat large also sustained no
damagesld. at 13 n.10; Dkt. # 371 (Abbott. Decl., 1 1¥)n that basis, the Court concluded
that the possible existencewifdamaged Plaintiffs within thedass at large did not warrant
decertificationjd., and, for the same reason, the Court concludes that the existence of sy
individuals does not warrant summary judgme®eerrench v. Essentially Yours Indu€ase
No. 1:07-CV-817, 2008 U.S. Dist. LEXIS 54550 Waich. July 16, 2008 (certifying Rule 23
class even though “some members may liiverent damages or none at allli);re Patriot
Am. Hospitality Inc. Seckitig., MDL No C-00-1300 VRW, 2005 U.S. Dist. LEXIS 40993,
*13 (N.D. Cal Nov. 30, 2005) (approving classtieenent where certain class members
sustained no damages, but where plaintifkgest was sufficiently db to account for those
class members in allocating damages).

Moreover, “[i]t is well established that'¢ allocation of thaaggregate sum [of the
judgment] among class members is an interreschccounting questioratidoes not directly
concern the defendant . . . .Bell v. Farmers Ins. Exchl115 Cal. App. 4th 715, 759 (Cal.
App. 1st Dist. 2004) (citation omittedl).

b. Class Members Who Worked at Branches 27 and 29

Next, Defendants single otwo sets of specific non-satepgroup Plaintiffs who, in

their view, are particularly suitable for suram dismissal: (1) the seventeen class member

¢ Although French, Patriot Am. HospitalityandBell involved Rule 23 class actions, courts
within this circuit hae recognized that Rule 23 cases bannstructive within the FLSA
context. Seee.g, Colson v. Avnet, Inc687 F. Supp. 2d 914, 928 (D. Ariz. 2010).

ch
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[®)

assigned to work in Branch 2%é Bellevue branch), and (2) thmeteen Plaintiffs assigned t
work in Branch 27 (the SeaTac branch). Esethof Plaintiffs isaddressed in turn.

i Plaintiffs Who Worked in Branch 29

Although eighteen Plaintiffs worked within Branch 29, only one of them was included

in Dr. Abbot’s sample group. That class memb Sabino Camarena — admitted to having no

J7

damages and Plaintiffs have therefore disndigsm from the case. Because Camarena wa
the only sample group member who worked within Branch 29, and because Camarena

sustained no damages, Defendamtgie that the Court must logilyatonclude that none of th

1%}

seventeen remaining Plaintiffs who worked witBranch 29 sustained any damages either.
The Court disagrees. Evidence before tbar€suggests that tlexperiences of those
employees who worked within Branch 29 dapped not only withhe experiences of

Camarena, but also in part withose of ABM employees workingithin other branches.

Indeed, Plaintiffs have submitted evidence that Branch 29 did not have its own branch

manager, and that the employees who workedimittat branch reported directly to Regional

Vice President Adam Folz — the same person who supervised the Seattle, Everett, Tacoma and

Microsoft branches. Dkt. # 188, Ex. 3. Theradasdispute that many @ie opt-in Plaintiffs
who remain in the case worked within those otiranches. In light of this evidence, the Colirt
cannot conclude — logically éegally — that none of the reinéng sample group members are
representative of the Branch 29 Plaintiffs, nan the Court summarilyonclude that those
particular Plaintiffs sustained mtamages. Resolution of these ssmust await trial. Fed. R
Civ. P. 56(a).

ii. Plaintiffs Who Worked in Branch 27

Although nineteen Plaintiffs worked withBranch 27, only five of them — John
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Burrows, William Ketchersid, Clark Kravagn@herri Ortiz, and Andrew Young — were
included within Dr. Abbott's sample group. Pointing to Dr. Abbott’s expert report, Defend
assert that “all five of these ‘sample’ Plaintiffs admit that they experiezer@chours of off-
the-clock work per week.” Dkt. # 413 at 1Although none of these Plaintiffs have been
dismissed from the case, Defendants argue tkatltdtk of any off-the-clock work should be
construed by the Court as evidence that nortkeobther Plaintiffs who worked within Branch

27 sustained any damagekhe Court disagrees.

Although the five sample Plaintiffs in ques did not report experiencing any off-thet

clock work, the evidence demonstrates that, watpect to four of them, Defendants deducts

ants

D
o

a half-hour from their respective timecards etresugh each of them reported working through

their meal breaksSeeDkt. # 381-3. As such, there is esitte from which the finder of fact
might reasonably conclude that Plaintiffs who worlsethin Branch 27 sustaed damages.

B. FLSA Statute of Limitation

The FLSA permits complaints for unpaicges or overtime fdwo years “after the
cause of action accrued.” 29 U.S.C. § 255(a)wéiceer, where willful violations of the FLSA
are involved, the applicable litation period is three-yearsdd. Pursuant to 29 U.S.C. 256(b)
an opt-in plaintiff is deemed to have comroed an action under the FLSA when he or she
actually files with tle court a notice afonsent to join irthe collective action.

Although Defendants argue that the FLS&®-year statute of limitation should apply
here — an argument the Court addresses beloey-asert that the ctas of seventeen opt-in
Plaintiffs would be time-barred even under the#ayear limitation pera. The Court agrees.

Indeed, the evidence before the Court dermmates that seventeen opt-in Plaintiffs

(collectively, the “Non-FLSA Plaintiffs”) weréseparated from employment” with ABM morg

10



© o0 I o O ks~ W N o~

M DM N DN NN N DN e e s
< o Ot R~ W N O © 00 N o6 Otk W N+ o

than three years prior to the time that tkepsented to join in this collective actiorHere,
Plaintiffs do not dispute thatéhFLSA claims of the Non-FLSRIaintiffs are time barred.
Accordingly, their FLSA claims are dismissed.

Defendants assert that, when applying a year limitation period, the FLSA claims fq
an additional eighty (80) opt-in Plaintiffs are time-barr&eeDkt. # 414-1, Ex. B. Moreover,
Defendants argue that the FLSA’s two-yeairitation period applies hettwecause there is no
evidence to support the assertion tihaty willfully violated the situte. To establish a willful
violation, an employee must prove that his esgpt knew or recklesslgisregarded that its
conduct violated the FLSAAlvarez v. IBP, Ing 339 F.3d 894, 908 (9th Cir. 2003). Reckleq
disregard of the FLSA'’s requirements is defiasdfailure to makeadequate inquiry into
whether conduct is in compliea with the [FLSA].” 5 C.F.R. 8§ 551.104. Here, genuine iss
of material fact prevent the Court fromtelenining which limitation period applies.

Indeed, there is evidence in the recibra opt-in Plaintiffs complained to their
supervisors and upper management that Wexg not being paid for all hours worked.
Moreover, an internal audit at ABM’s Spokanarch revealed that employees were not bei
paid for all hours that they had worked. DkB77, Ex. 49. This evidentends to suggest thd
Defendants were on notice of wage and hoalations, but did notinig to corret them.

By contrast, Defendants point to theirrowritten wage and hour policies, which at
least facially comply with Washington law atiek FLSA. Defendants also argue that while

evidence presented by Plaintiffs may relatattividual wage and howwomplaints by specific

" The Non-FLSA Plaintiffs are: Patsi M. Liftkd, Seferina P. Medr®, Paul Y. Du, Olga
Rovirosa, Sean D. Bliss, Shawn Gatlinpivica E. Kruz'e, Karidja Lingane, Reynaldo
Cavazos, Quoc Le, Georgina H. Miller, LedhFrost, Lourdes Cruz, Michael D. Dalton,
Kenneth L. Lving, Belinda A. Morguneko, and Melissa A. MuteeDkt. # 414-1, Ex. A.
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employees, “Plaintiffs have no evidence that these complaints have been raised on any
systematic level in Washington.” Dkt443 at 21. This conflilmg evidence and the
arguments flowing from it constit& genuine issues of materiatt that must await resolution
at trial. Fed. R. Civ. P. 56(a).

C. Supplementalurisdiction

Because the Non-FLSA Plaintiffs no londrave any federal claims, Defendants argu
that the Court should decline ézercise supplemental juristlan over their respective state
law claims. The Court disagrees.

Where a plaintiff invoking the court’s fedéiuestion jurisdiction also brings related
state law claims, and where the federal claimssate are dismissed before trial, the court m
decline to exercise supplemental jurisdictionraixe remaining state law claims. 28 U.S.C.
1367(c)(3). “While discretion tdecline to exercise supplemahurisdiction over state law
claims is triggered by the pesce of one of the conditions 311367(c),” that discretion is

informed by the values of “economgonvenience, fairness, and comityAcri v. Varian
Assocs114 F.3d 999, 1001 (9th Cir. 1997) (citation omitted).

Here, the values of economy, conveniencenéss, and comity weigh in favor of tryin
the Non-FLSA Plaintiffs’ state V& claims together with thos# the remaining Plaintiffs.
Indeed, this case has been pending for nearlyyfears and is now on tlewe of trial. During
the pendency of this action, the Court has become familiar with both the FLSA and state
claims before it. Dismissing the state law clashdlon-FLSA Plaintiffsat this late stage of
the proceedings — after the Court has alreatgred numerous orders and is itself preparing

for trial — would be highly inefficient. &ause Defendants could have sought the requeste

relief earlier in this case, at which time thposition would have been more compelling, thel
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is nothing unfair abowenying that request now.

Retaining supplemental jurisdiction owee Non-FLSA Plaintiffs will not be
inconvenient, as their state law claims will oveneth the claims of other Plaintiffs in this
action, which will depend largely upon repentative testimony. Finally, retaining
supplemental jurisdiction over the Non-FLSA Bidfs does not pose any problems of judici
comity, as the state law issues presented dreraeither novel nor aaplex. Accordingly, the
Court shall continue to exercise supplemeptiasdiction over the stataw claims of the Non-

FLSA Plaintiffs.

[ll. CONCLUSION

For all of the foregoing reasons, Defendantotion for partial summary judgment is
GRANTED IN PART and DENIEDON PART as follows:
(2) The motion is GRANTED as to the FL®Aaims of the Non-FLSA Plaintiffs.
The Court will, however, retain supplental jurisdiction over their respective

state law claims.

(2) The motion is otherwise DENIED.
Dated this 2% day of February 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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