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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

JAMES F. (JAY) LEVIAS and ANTHONY
LEMON, individually and on behalf of a
class of all similarly situated claimants,

Plaintiffs,
V.

PACIFIC MARITIME ASSOCIATION;
EAGLE MARINE SERVICES, INC.;
MARINE TERMINALS CORPORATION;
SSA TERMINALS, LLC; STEVEDORING
SERVICES OF AMERICA, INC. (a/k/a
SSA), SSA MARINE, INC., SSA
TERMINALS, INC.; APM TERMINALS
PACIFIC, LTD.; HUSKY TERMINAL
AND STEVEDORING, INC.; PACIFIC
CRANE MAINTENANCE COMPANY,
L.P.; SEA STAR STEVEDORE
COMPANY; and WASHINGTON
UNITED TERMINALS,

Defendants
and

INTERNATIONAL LONGSHORE AND
WAREHOUSE UNION,

Intervenor-Defendant.
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l. INTRODUCTION AND SUMMARY CONCLUSION

Plaintiffs James Levias (“Levias”) ahthony Lemon (“Lemon”) brought this suit
against defendants Pacific Maritime Assaot(*PMA”) as well as eleven PMA employer-
members alleging that the defentaviolated the Fair Lab@tandards Act of 1938 (“FLSA”),
as amended, 29 U.S.C. § 2ftlseq, and the Washington Minimum Wage Act (“MWA”), Reyv
Code Wash. § 49.4& seq, by denying them compensation for travel time from the local
union dispatch hall to the employer-member’s teatsrat the Port of Seattle, pre-shift time
spent traveling from the port gate to the muatea and waiting for th&hift to begin, and time
spent performing pre-shift prapatory activities. This nti@er comes before the Court on
motions for summary judgment by PMA and intervenor-defendant International Longshor
Warehouse Union (“ILWU”). Dkts. 96 and 102.alritiffs have filed a response opposing thq
motions, Dkts. 108, to which PMA and ILWUvYwreplied, Dkts. 114 and 117. Levias has
also filed a surreply. Dkt. 119. For the reasseisforth below, PMA’s and ILWU’s summary
judgment motions, Dkts. 96 and 102, are GRANTED.

Il. JURISDICTION

Pursuant to 28 U.S.C. § 636(c), the partiave consented to this matter proceeding
before the undersigned Unit&tdates Magistrate Judg8&eeDkt. 9; Dkt. 43. The Court has
general personal jurigtdion over the plaintiffs, who arboth Washington residentSeeDKkt.
44 at 1. The Court also has personakgplidgtion over PMA and the eleven employer-
defendants in this action because the defesdsate conducted substantial business in this
jurisdiction, and the alleged csmiof action arose out ofdlidefendants’ forum-related
activities. SeeDkt. 34 at 1-3; Dkt. 45 at 2. TheoQrt has subject matter jurisdiction pursuant
to 28 U.S.C. § 1331, and supplemental jurisdictieer plaintiffs’ state law claims pursuant to

28 U.S.C. 8§ 1367(a). Venue is proper under 28 U.S.C. § 1391(b).

ORDER -2

e and




© 00 N oo o A~ w NP

NN NN NN R R R R R R R R R R
o g A W N P O © 0 N O O M W N B O

. FACTS AND PROCEDURAL HISTORY

Defendant PMA is a multi-employer bargaigiassociation representing approximate
70 employer-members in their dealings withMU and its locals. PMA’s employer-members|
are stevedoring and shipping companies and mé&n@nal operators at ports in California,
Oregon and Washington. The additional eledefendants in this action are all PMA
employer-members that have employed longshomevs and marine clerks in one or more @
the eleven ports of Washington State. ILWglWhe exclusive bargaining representative of
longshore workers and marine clerks whoerployed by members of PMA, and work unde
the terms of the Pacific Coast Longshanel Clerks Agreement (the “PCLCA”peeDkt. 13
at 2 (Sundet Decl.). The PCLCA is the edtive bargaining agreement governing longshore
work on the West Coast. It is compris#fdwo contract documents, the Pacific Coast
Longshore Contract Document (the “PCLCDPédnd the Pacific Coast Clerks Contract
Document (the “PCCCD”) SeeDkt. 13 at 3 (Sundet Decl.); D56 at 2 (Ventoza Decl.).

Plaintiffs Levias and Lemon are lorigse workers who anepresented by ILWU
Local 19, and primarily workt the Port of Seattfe.Levias Dep. at 33. Levias is a Class B
registered longshore worker who tivrare exceptions, has beesphitched to Seattle jobs for
PMA employer-members SSA Terminals, Inc. (“SISA Eagle Marine (“Eagle”), and Marine
Terminals Corporation (“MTC”).Id. Specifically, Levias has done top pick work, “a lot of
lashing, a little bit of steadore, but the majority driving semi[-trucks].”Id. at 12, 33.
Lemon is a Class A registered longshore wogkenarily dispatched to work for SSAT.

Lemon Dep. at 46-47, 122. Lemon has omoedly worked as a dockman, heavy bull

! PMA asserts that in the three years imratly preceding this lawsuit, Lemon worked
approximately 1,300 shifts in Seattle, and eight shiffBacoma. Similarly, since Levias’ return to the
industry in September 2009, he has worked approxiy@s® shifts in Seattle, two shifts in Tacoma,
and three shifts in Vancouver. Plaintiffs were padditional “inter-portal travel pay” on the days whe
they worked in Tacoma or VancouveseeDkt. 96 at 4; Dkt. 52 at 7 (Weber Decid;, Ex. G
(plaintiffs’ work records).
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operator, or foreman, but typicallyorks as a top pick handleld. at 108-10, 112, 118-19,
127.

Available longshore work is uneven and gaaranteed, and depends on variables such

as the number of ships in port and the amourtgjo to be loaded or unloaded. Each day
that plaintiffs and all other longshore workersmve work, they must first go to one of the
twelve ILWU dispatch halls used for assiggilongshore workers to the eleven ports in
Washingtorf. Dkt. 56 at 5 (Ventoza Decl.). The digph hall that plaintiffs report to in
Seattle is the ILWU Local 19 digpgch hall (the “Local 19 dispatdiall”). The dispatchers at
the Local 19 dispatch hall use a peg baastem to fairly distbute available work
opportunities. See idat 6. Class A registerddngshore workers, such as Lemon, enjoy firs

preference in selecting available jobs, follovilgdClass B registered longshore workers, su¢

as Levias.Seed.; Levias Dep. at 21. If additional workers are needed beyond the Class A

and B registered longshore workers, themidied casuals and wentified casuals are
offered the remaining work, in that ordeé3eeDkt. 56 at 6 (Ventoza Decl.).

The dispatcher typically issues one @i slip listing the names of all the
longshoremen assigned to a particular worksitel asks one longshore worker assigned to
that worksite to take the dispatch slip to the forefh&mllowing dispatch, plaintiffs “have to

report at a certain time . . . thie worksite at the Port.Dkt. 120 at 2 (Levias Decl.).

%2 The exceptions are those longshore workers who obtain a steady job working for a singl4
employer on an ongoing basis, and those who aariulti-day job or a call-back job. During those
days the longshoreman reports directly to the employer’s ternfigsl.emon Dep. at 50. Plaintiffs
are not seeking compensation for pre-shift time on ddaen they have worked multi-day or call-back
jobs.

% Specifically, each day the dispatchers write tlames of the ships currently docked at the
different Seattle terminals and the available wanmlka large white dry board behind a clear window
listing the names of each Class A registered longsieme When an A-registered worker shows up at
the hall, he places a small wood peg in the dispaitodow beside his name to indicate that he is

present. There is a similar set up for Class B regidtlemgshoremen. This peg-board system enablgs

the dispatcher to resume where hedéffon the names from the previous d&eeDkt. 56 at 5-6
(Ventoza Decl.).

4 Although the parties initially disagreed regagithe function of dispatch slips, plaintiffs
appear to have conceded that ILWU accurately described this process, which is referred to as “ca

ORDER -4

U

—+

rrying



© 00 N oo o A~ w NP

NN NN NN R R R R R R R R R R
o g A W N P O © 0 N O O M W N B O

Longshore workers then travel variablstdnces to their assigned port terminal.
Levias and Lemon testified that the “threddar mile” drive from the Local 19 dispatch hall
to Terminal 18, where SSAT is located, coukkthdetween seven to twenty minutes “becau
of the trains or a bridge could be open or gould get football traffic.” Levias Dep. at 34-
36; Lemon Dep. at 61. Although there is no evidendbe record regarding the length of the
drive from the Local 19 dispatch hall to Eadles drive to MTC takes “just a few minutes.”
Levias Dep. at 52. When plaifi§ arrive at their terminal, #y must show identification to
“badge through” the port gated. at 53. After parking in the terminal parking lot, plaintiffs
typically don their safety vestsard hats, and hard-toed boo&eeid. at 38-39. Overalls are
optional. SeeDkt. 92 at 2 (Stearns Decl.).

If longshore workers will be operating equipmesich as a semi-truck or forklift, they
are not assigned to a partiaupiece of equipment but geatly can choose the equipment
they prefer to operate on adi-come-first-serve basisSeel evias Dep. at 109, 126; Lemon
Dep. at 37-38. As a result, plaffg typically walk from the parking lot to the fueling area in
order to select their preferred equipmeseelevias Dep. at 38. Pldiffs are required to
perform a brief safety check before opergtihe equipment, which takes anywhere from
“thirty seconds or so” tust a couple minutes.'ld. at 109, 125-26; Lemon Dep. at 37-38.
This safety check involves visually inspectthg hydraulic hoses or air hoses, safety belts,
mirrors, and making sure there are no files and the backup alert is workin§eel_evias
Dep. at 41, 137-38. Mechanics, rather than pfénare responsible faactually maintaining
the equipmentld. at 46. After performing the safetheck, plaintiffs “make [their] way to
the break room,” typically by diing their equipment to the muster area, where the forema
will give a safety speech that marks the beginning of the dhifat 38; Lemon Dep. at 125.

Plaintiffs have occasionally goséraight from the parking ldb the muster area, and have

the mail.” Dkt. 56 at 8 (Ventoza Declijt., Ex. B (example of a dispatch sligpee alsdkt. 108 at
12; Dkt. 115 at 2 (Weber Reply Decl.); Dkt. 120 at 2 (Levias Decl.).
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selected their equipment and performed the redwsafety check after the beginning of their
shift. Lemon Dep. at 127. Similarly, if plaiffs will not be operating equipment on a
particular day, they take a basshuttle directly from the pking lot to the muster area.
Levias Dep. at 47, 54-55.
At the muster area, plaintiffs locate angrsin with the foreman, receive their work
assignment for the day, and wait for the foremarfatgapeech to signéthe beginning of the
shift. See idat 47-48. While waiting for the shift start, plaintiffs can socialize, drink

coffee, “read newspapers or the foreman sametimight give you other directions . . . You

never know what's going to happenSee idat 56. According to plaintiffs, the entire process

of arriving at the terminal parking lot, watlg to the fueling area, selecting equipment,
performing the required safetyetk, traveling to the musterea, and reporting to the foremar
can take plaintiffs between five to twenty minut&ee id at 66-69.

Levias filed this action in the King CoynSuperior Court on October 6, 2008, allegin
violations of the MWA on behalf of himsedihd as a putative repedative of a class
consisting of “all longshore workers who appeaaednd were dispatched from any dispatch
hall in the state of Washington to any job for PMA and its members during the time perig
from October 3, 2002 to present,” and who wasecompensated for pre-shift work including
travel time from the dispatch hall to the jabswait time at the job site, and pre-shift
preparation time. Dkt. 5, AtL at 9. Defendants removed the actio federal court. Dkt. 1.
On February 19, 2009, Levias filed a stipulatediomoto dismiss as to certain defendants as
well as add other defendants to his origic@hplaint. Dkt. 14. On March 5, 2009, the
ILWU was permitted to interveras an intervenor-defendant. Dkt. 15. Levias then filed a
first and second amended complaint which named the new defendants, added Lemon a
second plaintiff in this action, and added newrokfor violation of the FLSA. Dkt. 16; Dkt.

44. Plaintiffs moved for certdation of the class, which wagnied by this Court on January
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25, 2010. Dkt. 47 at 6; Dkt. 73. Thus, this action currently proceeds only as to the indivi
claims of plaintiffs Levias and Lemon. Dkt. 96; Dkt. 102.

Plaintiffs contend that the Local 19 disgatall in Seattle constitutes a “worksite”
where they are “hired by PMA members . . . [aesgathe hall] is jointly leased, operated angd
controlled by the employers and union through the local joint labor relations committee.”

Dkt. 108 at 9, 11, 14. As a result, plaintiéidege that the pre-shift travel, wait and

preparation time was primarily for the bébhand convenience of PMA’s employer-members

and therefore constitutes compensable “hours worked” under the FLSA, as amended, 24
U.S.C. § 20%t seq, and the Washington MWA, RCW § 49.d6seq See idat5.
Specifically, plaintiffs seek compensation foJ {favel time from the Local 19 dispatch hall
to the employer’s terminals at the Port of 8ea(2) travel time while plaintiffs “badge
through” the port gate, ride or walk frometemployer-member’s parking lot to the muster
area, and wait for the shift tiegin; and (3) time spentferming pre-shift preparatory
activities, such as donning safety gear, selecting equipment, and performing the requireq
equipment safety checlSee idat 5, 12.

V. DISCUSSION

A. Leqgal Standards

1. Summary Judgment Standard
Summary judgment “shall be temed forthwith if the pleadgs, depositions, answers tdg
interrogatories, and admissions de ftogether with the affidavit#f any, show that there is no
genuine issue as to any material fact andttiremoving party is entitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). An issue of fact is “genuine” if it constitutes evideng
with which “a reasonable jury could retua verdict for the nonmoving partyAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). dihgenuine issue of fat “material” if it

“might affect the outcome of ¢éhsuit under the governing lawldl.
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When applying these standards, the Courstrmiew the evidence and draw reasonabl
inferences therefrom in the light stdfavorable to the non-moving part$eeUnited States v.
Johnson Controls, Inc457 F.3d 1009, 1013 (9th Cir. 2006). eTinoving party can carry its
initial burden by producing evidence thagates an essential element of the nonmoving
party’s claim, or by establishing that the nawvimg party does not have enough evidence of
essential element to satisfy its dean of persuasion at triaNissanFire & Marine Ins. Co. v.
Fritz Cos., Inc, 210 F.3d 1099, 1102 (9th Cir. 2000).

Once this has occurred, the proceduratibarshifts to the party opposing summary
judgment, who must go beyond the pleadings dfntiratively establish a genuine issue on th
merits of the case. Fed. R. Civ. P. 56(e). The nonmovant must do more than simply den
veracity of everything offered by the moving yaot show a mere “metaphysical doubt as to
the material facts."Matsushita Elec. Indus.cC v. Zenith Radio Corp475 U.S. 574, 586
(1986). The mere existence o$eintilla of evidence in suppoof the plaintiff's position is
likewise insufficient to create a genuine factual dispétederson477 U.S. at 252. To avoid
summary judgment, the nonmovipgrty must, in the words of Rule 56, “set forth specific
facts showing that there igg@nuine issue for trial.” Fe®. Civ. P. 56(e). The nonmoving
party’s failure of proof concaing an essential element of dase necessarily “renders all
other facts immaterial,” creaiy no genuine issue of faatéthereby entitling the moving
party to summary judgmentCelotex Corp. v. Catretd77 U.S. 317, 327 (1986).

2. The FLSA, as Amended by the Portal-to-Portal Act

The FLSA requires that employers pay employeesll “hours worked.” 29 U.S.C.

8§ 206, 207(a)(1). Whether an activity is excldidem “hours worked” under the FLSA is a

mixed question of law and fact. The nature@wiployees’ duties is a question of fact, and the

application of the FLSA to thoghities is a question of lawSee Ballaris v. Wacker Siltronic
Corp., 370 F.3d 901, 910 (9th Cir. 2004). Where¢hsmo dispute over the nature of the

employees’ activities involved, ¢éhquestion is one of lawsee id
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Although the FLSA does not clearly defineatltypes of activity qualify as “hours
worked,” the Supreme Court hdscided several cases in whitklaborated on the types of
activities that are compensabiork under the FLSA. [hennessee Coal, Iron & R.R. v.
Muscoda Local No. 123he Supreme Court held that wask‘physical or mental exertion

(whether burdensome or not) controlledeguired by the employer and pursued necessarily

and primarily for the benefit of the employer and his business.” 321 U.S. 590, 598 ($844).

alsoJewell Ridge Coal Corp. v. Local No. 61&25 U.S. 161, 164-65 (1945). The Supreme
Court has also defined work as includangemployee’s non-exertional acts in some
circumstancesSee Armour & Co. v. Wantock23 U.S. 126, 1331944) (providing that
exertion is not theine qua norof work because “an employer . . . may hire a man to do
nothing, or to do nothing but wait for somettito happen. Refraining from other activity
often is a factor of instant readiness to sefY)e[ Thus, an employee’s activities, whether or
not they are exertional or burdensome, constitvork under the FLSA if they are “pursued
necessarily and primarily for éhbenefits of the employerMuscoda 321 U.S. at 598.

Once it has been established that an actootystitutes work, a plaintiff must show tha
the activity is compensable under the PorvalRortal Act of 1947, 29 U.S.C. 88 251-62, whic
amended the FLSA by narrowing the definition of work following the Supreme Court’s
decision inAnderson v. Mount Clemens Pottery. G328 U.S. 680, 690-91 (1946) (broadly
construing “hours worked” under the FLSA). TRertal-to-Portal Act provides that certain

preliminary and after workctivities are noncompensable:

(1) walking, riding, ortraveling to and from the actual place of
performance of the principal aaty or activities which such
employee is employed to perform, and

(2) activities which are preliminary to or postliminary to said
principal activity or activities,

which occur either prior to thentie on any particular workday at
which such employee commences, or subsequent to the time on
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any particular workday at which he ceases, such principal
activity or activities. . . .

29 U.S.C. § 254(a).

In 1956, the Supreme Court carved aception to the Portal-to-Portal Act 8teiner v.
Mitchell to ensure that not all “preliminary or postliminary” activities can go uncompensatg
350 U.S. 247, 249 (1956) (holdingattbattery plant workers who were compelled to change
their clothes before and after work and to séoim facilities provided by the employer were
entitled to compensation fordake activities under the PortaHPortal Act). Specifically,
Steinerheld that “activities performed eitherfbee or after the regat work shift” are
compensable despite the Portal-to-Portal ‘Kdhose activities are an integral and
indispensable part of the pripail activities . . . and are ngpecifically excluded by Section
4(a)(1).”® Id. at 256 (referring to 29 U.S.C. § 28)(), which defines commuting time
between home and work as noncompensaflae Department dfabor (“DOL”) has
explained that an activity is “antegral part of a principal activity” if it is a “closely related”
activity that is “indispensable tcsiperformance.” 29 C.F.R. 8§ 790.8(8ee also Bamonte v.
City of Mesa598 F.3d 1217, 1223 (9th Cir. 2010) (prowglithat the DOL'’s policy statements
are not entitled to deference, laue “entitled to respect . . . tiloe extent that they have the
power to persuade.”) (quotirghristensen v. Harris Count$29 U.S. 576, 587 (2000)).

Finally, the Supreme Court findersonarticulated ale minimisdoctrine which
remained undisturbed by the passafjthe Portal-to-Portal ActSee Carter v. Panama Canal
Company 314 F. Supp. 386, 392 (D.D.C. 1970) (obsmg\hat the “sectionf the opinion [in

Andersordiscussing thde minimisrule] was not considered when Congress enacted the

> However, once a preliminary activity thaingéegral and indispensable to the work is
commenced, any activity occurring thereafter in trepscand course of employment is compensable
pursuant to the continuous workday rufgeeAlvarez v. IBP, Ing 339 F.3d 894, 902 (9th Cir. 2003)
(noting that 8§ 254(a)(1) is not a “stand alone” provision). In other words, under the “continuous
workday rule, if plaintiffs establish that they are entitled to compensation for time spent performin
preliminary or preparatory activity, they are adstitled to compensation for any activities performed
thereafter, including “walking, riding, or traveg to . . . the actual place of performance” of the
principal activity. See idat 906-07.

ORDER - 10

2d.

J a




© 00 N oo o A~ w NP

NN NN NN R R R R R R R R R R
o g A W N P O © 0 N O O M W N B O

Portal-to-Portal Act and renmes the rule today.”). Thde minimisdoctrine provides that, even
if certain activities are otherwise compgable under the FLSA, these activities are
noncompensable if they involve an “insubsi@rnd insignificantamount of time because
the FLSA does not compensate “a few secamdsinutes or work beyond the scheduled
working hours.” Anderson328 U.S. at 692-93. Thdinth Circuit has held that in determining
whether an otherwise compensable timgasninimisunderAnderson courts should consider
“(1) the practical administrative difficulty @&cording the additional time; (2) the aggregate
amount of compensable time; and (3) thgularity of the additional work.Lindow v. United
States 738 F.2d 1057, 1063 (9th Cir. 1984).

The Ninth Circuit has summarized the process for determining whether an activity
constitutes compensable work under the FLSAieneklated jurisprudemcas a “three-stage
inquiry.” Bamonte598 F.3d at 1224. First, a courtshaonsider whether an activity
constitutes work under the FLSA, becausavbives “physical or mental exertion . . .
controlled or required by the employer and pursuecessarily and primarily for the benefit of
the employer.”See idat 1225. Second, a court must adaswhether the preliminary or
postliminary activity is “integral and indispeid@’ to the principal activities for which the
employees are employe&eed.; see alsdteiner 350 U.S. at 256. Finally, a court must
consider whether the time involvedds minimis See Bamont&98 F.3d at 1224;indow,

738 F.2d at 1063.
3. TheWashingtorMWA

The MWA provides that employees are #atl to compensation for regular hours
worked and any overtime hours workeseeRCW § 49.46.0120, RCW § 49.46.1&nystain
v. Food Express, Inc159 Wash.2d 700, 708-09 (2007). Moreover, where an employer hal
“willfully” withheld wages inviolation of the MWA, RCW 8§ 49.52 allows aggrieved
employees to recover double damagesh®dlgh the legislature has not defined “hours

worked” under the MWA, Wash. Admin. Co8e296-126-002(8) defines “hours worked” as

ORDER - 11
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“all hours during which the employee is authedzr required by the employer to be on duty
on the employer’s premises or at a presatitvork place.” WA § 296-126-002(8). The
Washington Supreme Court haschhat WAC § 296-126-002(§)rovides “the appropriate
standard” under the MWAStevens v. Brink’s Home Security,.|ri62 Wash.2d 42, 47 & n.1
(2007). Furthermore, because the MWA waxdeled after the FLSA, it is construed
according to FLSA authority except efe state law expressly differSee Webster v. Public
School Employees of Washington,.Jr2217 F.3d 910, 918 (9th Cir. 2000hampagne v.
Thurston Countyl63 Wash.2d 69, 87 (2008).

B. Effect of the Parties’ Agreements

ILWU and PMA contend that the parties’ agments provide persuasive evidence thg
the Local 19 dispatch hall is not a “worksite” @vh the plaintiffs are hired, and that the pre-
shift activities at issue are not compensable w&#eDkt. 102 at 7-14; Dkt. 96 at 17-18.
Specifically, ILWU argues that the partiesillective bargaining agreement, the PCLCA,
provides that compensable longshore work egnce the workers are “turned to” by the
PMA employer-members at the caatt shift start, and not at thiene of dispatch, as alleged
by plaintiffs. SeeDkt. 102 at 10. In addition, ILWU asserts that with one exception for “fle
starts,” as defined in the PCLCA, longshoremevoskday begins with the official shift start.
Finally, ILWU argues that “plaintiffs, by theown conduct, have constructively concurred
with and directly benefited frorthis arrangement . . . it is disputed that neither [plaintiff]
has ever filed a grievance oube Parties’ longstanding, contractual definition of compensa
work. Plaintiffs’ long acquiescence constitutesoastructive agreement[.]” Dkt. 102 at 12.
Plaintiffs respond that the PCLCA does not ipeadly discuss the ampensability of the pre-

shift activities at issue. Dkt. 108 at 16.

Employees’ rights under the FLSA “canra abridged by contract or otherwise
waived.” Barrentine v. Arkansasdst Freight System, Inel50 U.S. 728, 740 (1981). The

Ninth Circuit has emphasized, however, thalithough the existece of an agreement
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[between the parties] may no¢ controlling in all caseg,is usually relevant to the
compensability issue.See Owens v. Local No. 169, Ass’'n of Western Pulp and Paper
Workers 971 F.2d 347, 354 (9th Cir. 1992). Specifically, the Ninth Circuit observ@dens
that an inquiry into the agreement betweenpiddies involves “scitiny and construction of
the agreements between the particular partied] [@ppraisal of their pictical construction of
the working agreement by conduct[.ld. at 354. Similarly, iBerry v. County of Sonomthe

Ninth Circuit held that the parties’ colleativbargaining agreements are a “predominant” but

not “controlling” factor to be considered intdamining whether the parties intended to defing

an activity as work. 30 F.3d 1174, 1181 (9th. @B94) (holding that “[a] constructive
agreement may arise if employees have lngfnmed of the . . . compensation policy and
continue to work under the dissed terms of the policy.”)See also Chelan County Deputy
Sheriffs’ Ass’n v. County of Chelal09 Wash.2d 282, 292-93 (19§p)yoviding that the
parties’ characterization of time relevant to the judicial dermination whether the time is
compensable under the MWA).

The Court agrees with ILWU that theres of the collective bargaining agreement
weigh against a conclusion thaetpre-shift activities at issumnstitute compensable work.
See Berry30 F.3d at 1182. The PCLCA does not contain any proviseoating that
plaintiffs have been hired — and therefore havigght to compensationas soon as they have
been dispatched from the hall. To the captraection 3.1 of the RD provides that Class
A and B registered longshore workers are guaranteed eight hours of pay, regardless of th
actual number of hours the longshore worker may work up to eight, as soon as they “are
ordered to a job and . report to workand ardurned to” Dkt. 103, Ex. A at 16-17 (8§ 3.1 of
the PCLCD) (emphasis added); at 3 (Sundet Decl.). Sitarly, section 3.1211 expressly
provides that longshore workergarot entitled to the eighilir guarantee of pay “when men
are neither turned to nor orderdstand by” at the jobsitdd., Ex. A at 17 (§ 3.1211 of the
PCLCD). Moreover, the PCLCA &blishes three shifts, withtat times” of 8:00 a.m., 6:00
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p.m., or 3:00 a.mld. at 14. Early starts of one-hour, ledl “flex starts,” are permitted in
limited circumstances for the performance otaerdock operations, and “flexed” workers arg
paid overtime compensatiohd. at 15 (8 2.449 of the PCLCDJpee als®kt. 56 at 11-12
(Ventoza Decl.); Dkt. 1® at 3 (Sundet Decl.).

In light of plaintiffs’ long-term compliare with the negotiated terms of the PCLCA,
the Court is persuaded that therties did not intend for theegashift activities at issue to
constitute compensable workee Berry30 F.3d at 118@wens 971 F.2d at 355. The
corollary to the contract provisns discussed above is that, wiitle exception of “flex starts,”
plaintiffs are hired by PMA’s employer-membersemithey are “turned to” at the jobsite at the
contractual start of #ir shift, and not when they adespatched. Because the parties’
agreements are not a contnafficonsideration, howevghe Court must alsconsider whether

these pre-shift activitis constitute compensable wankder the FLSA or MWA.
C. The Dispatch Hall Is Not a “Worksite” Where Plaintiffs Are Hired

Plaintiffs contend that the Local 19 dispatwdil constitutes a “arksite” because it is
the premises “where the employer hires the engd@nd . . . is at leg®intly owned and/or
leased, run and operated by the employers.t. D)8 at 14. In support of this argument,
plaintiffs point to undisputedatts regarding the joint operatiohthe dispatch hall by ILWU
and PMA: the Local 19 dispatch hall is jojnleased by PMA and ILWU; PMA and ILWU
have negotiated uniform rules for dispatchiwgykers to all ports othe west coast through
the Joint Coast Labor Relations Committee; PMA is contractually entitled to have a PMA
representative present aethall during dispatch operations; and the employer-members,
through PMA, ultimately pay the costs of operating the halls, including the salaries of the
dispatchers and longshorenfe@eeDkt. 108 at 4-5, 11; Dkt. 11& 3; Dkt. 120 at 1 (Levias

Decl.). Levias also asserts in his declarati@at “| and all other wikers | know of are only

® PMA does not dispute these facts, includingdstractual right “to have observers present
during dispatch, [although] this is an infrequergkercised right.” Dkt. 52 at 3 (Weber Decl.).
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hired at the dispatch hall . . . Once we have lwesd at the dispatch hall, we then report to
the employer who hired us at the Port. dfi@ to my knowledge, auding me, has ever
called the hall after dispatch to a particidarployer and told them to send someone else
instead.” Dkt. 120 at 1 (Levias Decl.). In otheards, plaintiffs alleg¢hat there is a genuine
issue of material fact in this case as to “whetherdispatch hall, wheflaintiffs were hired

. .. was jointly owned, operated and controlledh®yemployer and shoulse considered part
of the premise of the empfer.” Dkt. 108 at 22.

Plaintiffs’ arguments are not aasive. It is undisputdébat to some degree, ILWU
and PMA jointly operate the dispatch halldowever, plaintiffs have not provided any
evidence, or cited any authoritp, support their argument thatly by virtue of this joint
operation, the Local 19 dispatch hall ciitases a PMA employer-member controlled
“worksite.” For example, plaintiffs do nossert and have not presented any evidence that
plaintiffs actually perform any work at thelhar that PMA’s employer-members exert any
control over the way plaintiffs spend their ticiethe hall. Dkt. 56 at 8 (Ventoza Decl.).
Indeed, the evidence of recatdmonstrates just the opposite.

Significantly, Lemon testified that he doest consider the Local 19 dispatch hall a
“job site.” Levias Dep. at 79Longshore workers at the LocEd dispatch hall “play cards or
will discuss, you know, things that came up on other shifts or — that’s kind of how we dis
work stuff, like meeting minutes or the stufatthappened in previouseetings or stuff at

work.” Levias Dep. at 21. Occasionally, Lemon goes to the Local 19 dispatch hall on dg

when he has a callback job to socialize with ¢ther longshore workers. Lemon Dep. at 50,

Typically, Lemon spends his time at the Haltting back drinking ctiee.” Lemon Dep. at

42. He explained that on most days,

| just like sitting back observing ¢hhall. There’s a vibe in the
hall. [ just sit back and watch pdepthat’s all. It's a hell of a

place. You learn a lot of thingsst sitting back watching what'’s
going on in the hall. . . . You just 1 mean, this is a place where,
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you know, different people get taper. Some people | would
never associate with in my whdliiée except at the hall. It's a
unique place.

Lemon Dep. at 49-50.

Consistent with Lemon’s testimony, ILWU asserts that far from constituting a
“worksite,” the dispatch halls asn integral part of the union&ulture and a “safe harbor” for
longshore workers from management and eygas where longshoremen can socialize and
commiserate See idat 8. ILWU has proffered evethce that traces the historical
development of the dispatch hall and the importance of the dispat¢b thel Union. ILWU
avers that the creation and maintenance ojdiné dispatch halls to fairly and equitably
distribute available longshore work has sehas a bulwark against the cronyism and
favoritism that historically controlled the digtution of longshore work at the ports on the
West Coast. Dkt. 11; Dkt. 56 at 6 (VentozacDe ILWU explains tlat “the PMA Employers
lost control over the dispatching of longshjmies assignments many decades ago and, des
continuous efforts, have been ureat reclaim control . . . [Asr@sult, there] arose a fair and
equitable system of distributing work opperities under Union membership control, known
today as the ‘joint’ dispatchall system.” Dkt. 13 at 3-4 (Sundet Decl.).

Specifically, in response to the “Big Strikey’coastwide longshore strike initiated on

May 9, 1934, President Roosevelt appointed #oNal Longshore Board that established the

joint dispatch halls — over the strong objeatof employers - through an October 12, 1934
arbitration award.d. at 4. The 1934 award ordered theptoyiers and union to establish a
joint labor relations committee in each port resole for operating joindispatch halls, and
establishing and maintaining “registered list§’longshoremen eligible for dispatch to
available jobs in the portid. at 4-5. See als&@hipowners’ Associatioof the Pacific Coast7
NLRB 1002, 1009-10 (1938) (summarizing thetbry of the “Big Strike,” ILWU,
employers’ associations, and the origins ofuh®n dispatch halls)in February 1937, an

agreement was reached that effectively ametttedward to provide that the hiring of all
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longshoremen had to go through dispatdishmaintained jointly by the union and the
employers’ associations, and that the aatligdatcher must be selected by the uniSee id

at 1009. Significantly, “the Board’s award gdiie ILWU membership #right to elect the
dispatchers, and so effectively control thepaitch hall operations.Dkt. 13 at 5 (Sundet
Decl.) (“One of the main reasons the ILWsladways insisted on Union and member contn
over dispatch is the memory of the ‘shape wién workers had to grovel and beg for work
and were under the control of the employemnelvefore the shift began . . . Union control
over dispatch — through the dispatch hall vitshdemocratically-elected rank-and-file
dispatchers — ensures that dispatch proceealsan-arbitrary and fair way. It also ensures
that workers’ time before the official start okthhift . . . is entirelyheir own and is totally
free from employer domination or interfererige.The union-member dispatchers, “who are
elected by the local union members, identifig &end labor to fill the job orders that have
been placed by the stevedoringmgmanies and terminal operators for that day.” Dkt. 52 at 3
(Weber Decl.)jd., Ex. A 8 8 (provision of the PCLCDbeering dispatch). Since 1937, “the
ILWU and PMA have negotiated successivlemtive-bargaining agreements that have
continuously included provisions for the jonegistration/dispatclystem originally
mandated by the National Longshore Board 8iider to maintain uon control over the

hiring process.ld.

In light of the substantial evidence regaglthe origins and fution of the dispatch
halls provided by ILWU, as well asdlparties’ agreements discussera plaintiffs’ bare
assertion that they consider themselves tetween “hired” by PMA’s employer-members a
the dispatch hall does not peet a genuine issud material fact on this issu&ee Zenith
Radio Corp, 475 U.S. at 586 (nonmovant must do more than simply deny the veracity of
everything offered by the moving party or shomere “metaphysical doubt as to the materi
facts.”). Although Levias is unaware of any éinm which an employetalled the hall after

dispatch to a particular employer and told themsend someone else instead,” plaintiffs do
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not allege that they are required to a¢@eyy jobs they do not wish to accef@eeDkt. 120 at
1 (Levias Decl.). Accordingly, plaintiffs havailed to present a genuine issue of material
fact regarding whether the Local 19 dispdteli constitutes a “arksite” controlled by

PMA'’s employer-members. Based upon record before this Court, it doés not.

D. Travel Time from the Dispatch Hall to the Job Site Is Not Compensable

1. Plaintiffs are Not Entitled to Compensation under the FLSA

Plaintiffs seek compensation for travel tifnem the Local 19 disgtch hall to the job
site. SeeDkt. 108 at 14. Specifically, pldiffs allege that their traal from the dispatch hall to
the job site is distinguishable from ordindmyme-to-work travel, because the “employers ha
made travel from the dispatch hall to the giie an integral part of the job, because an
employee cannot be hired into a job without gdmthe hall at the instence of the employer
... travel that is made essential by the @yl is compensable.” Dkt. 108 at 14-15 (citing
Gilmer v. Alameda-Contra Costa Transit Dis2010 WL 289299, *6 (N.D. Cal. 2010)
(holding that bus drivers are entitled to compensation under t84 Fir time spent returning
to the starting point of their route before begng their commute homegcause “plaintiffs do
not voluntarily choose to end theuns at a different location from where they began.”)). In
other words, plaintiffs allege that becatise Local 19 dispatch hall is a PMA-controlled

“worksite” to which plaintiffs must travel tbe “hired” for the day, their travel from the

dispatch hall to the employers’ wksites is involuntary and solely benefits the employer. DKt.

108 at 7-8.

"Even assuming that the dispatch process at the Local 19 dispatch hall is “controlled” by
this would not negate the Court’s conclusioscdssed below, that plaintiffs are not entitled to
compensation under the FLSA and MWA for the-phift activities at issue in this casee Bernal v.
Trueblue, Ing 2010 WL 2599762 (W.D. Mich. 2010) (dengiemployees’ claims for compensation
under the FLSA for time spent waiting to startaasignment in the employer-owned and operated
dispatch hall, travel time from the employer’s digpatall to the customer’s location, and travel time
back to the employer’s dispatch hall).
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As discussed above, an employee’s activitigether or not they are exertional or
burdensome, constitute work under the FLSA é&ytlare “pursued necessarily and primarily f¢
the benefits of the employerMuscoda 321 U.S. at 598. However, under the Portal-to-Porf
Act, 29 U.S.C. § 254(a), employers are only reqlicecompensate employees for time spe
engaging in preliminary or postlimary activities that are “antegral and indispensable part
of the principal activities . . . and are piecifically excludedy Section 4(a)(1)."Steiner
350 U.S. at 256. Moreover, Congress amende®dinl-to-Portal Act with the Employment
Commuter Flexibility Act (“EFCA”) in 1996which provides thatwalking, riding, or
traveling to and from the actiyalace of performance of thgincipal activity or activities
which [an] employee is required to perform’nist compensable. 29 U.S.C. § 254(a)@ge
also29 C.F.R. § 785.35 (“Normal travel from home to work is not worktimel)§ 790.7(f);
Rutti v. Lojack Corp 596 F.3d 1046, 1051-51 (9th Cir. 2010) (esving legislative history).

Thus, the general rule is thaavel is not considered aipecipal activity of employment
unless it is an indispensalgart of performing one’s jobSee29 C.F.R. § 785.38 (providing
that “time spent by an employee in travel as pahis principal activity, such as travel from
job site to job site durinthe workday, must be counted as hours worke&8e alsd/ega v.
Gasper 36 F.3d 417, 424 (5th Cir. 1994) (holding that employees’ time spent on employe
buses traveling between remote job aitel community where they lived was a
noncompensable “extended home-to-work-and-lzackmute,” rather than an indispensable
part of performing their job, because the workeese not required to use the buses and did 1
load tools or engage in activities for thenbét of the employer wike riding on the buses);
Dolan v. Project Construction Corporatiph58 F. Supp. 1308, 1311 (D. Col. 1983) (holding
that employees were not entitled to compensadto the 20-30 minute bus ride from the main
camp to the job site). An exception to the general, however, is that evehthe travel itself
is not an indispensable part of performing onets travel time is compensable if it “occur[s]

after the employee commences to perform ths firincipal activity on a particular workday
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and before he ceases the performance of thedastipal activity on a particular workday.”
29 C.F.R. 8 790.6(a). This is known as the continuous workday Sele IBP, Inc. v. Alvarez
546 U.S. 21, 28-29 (2005) (notitigat “the Department of leor has adopted the continuous
workday rule, which means that the ‘workdaygmsnerally defined as ‘the period between thq
commencement and completion on the same wgrkflan employee’s principal activity or
activities.”); Jordan v. IBP, Ing 542 F.Supp.2d 790, 800 (M.D. Tenn. 2008) (“[P]reliminary
and postliminary activities are compensable undeFILSA . . . so long abey occur after the
workday has begun and before it has ended.”).

Plaintiffs’ claim for travel time compensation appears to hinge entirely on their
assertion that their workday, iskeir principal activity or actities, commences at the Local
19 dispatch hall, because they “must go froimédo the dispatch hall to be hired and are
hired there.” Dkt. 108 at 7. However, the Cdas already rejected trasgument. Plaintiffs
have not offered any other evidence in theseqadings that travel frotie dispatch hall to
the job site constitutes an “indespsable” part of their principactivities as longshoremen, or
that they perform any work or “principal aaties” at the Local 19 dispatch hall that would
trigger the continuous workday rul&eeBernal 2010 WL 2599762 at *8-(holding that
travel time from an employer-owned dispatfhice to a customer job site was not
compensable under the continuous workday bbeleause waiting time at the dispatch office
does not constitute “the start of the workday.”).

Finally, in light of the shstantial evidence that the ILWU dispatch halls exist
predominantly for the benefit of longshoremrather than employertghe Court cannot find
that plaintiffs’ travel from the Local 19 dispatbhll to the job site was “pursued necessarily
and primarily for the benefits of the employeMuscoda 321 U.S. at 598. Thus, travel from
the dispatch hall, where plédifis are provided with job opparhities, to the worksite where
plaintiffs commence their principal activitiesggrart of plaintiffs’ “ordinary home to work

travel which is a normal incident of employmieas longshoremen. As Levias stated, “A job
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from our dispatch hall, Local 19's dispatch hapitally is just a commute to the job site.”
Levias Dep. at 28. Plaintifisre not entitled to comperiga under the FLSA for this
commute.
2. Plaintiffs are Not Entitled to Compensation under the MWA

Although the MWA is generally construednsistent with the FLSA, Washington has
not adopted language similar to fhertal-to-Portal Act or EFCASee Anderson v. Dep't of
Social & Health Serviced 15 Wash.App. 452, 457 (2003). Asesult, the Washington
Supreme Court has held thatarder “to determine whether drive time is compensable [unds
MWA], we must examine the urgputed facts and assess Wieetithe employees] are ‘on
duty’ at the ‘employer’s premises’ or ‘pregred work place’ withirthe meaning of WAC
296-126-002(8)."Stevensl62 Wash.2d at 47. To determine whether employees are “on
duty,” the Court examines the extent to whicheamployer restricts or controls the employees
time. Compare Stevend62 Wash.2d at 48-49 (holding tlamhployees who commuted to ang
from home and the jobsite in company-ownedlicles, were requireid remain available
while en route, and were prdiiied from engaging in personal activities or errands, carrying
non-employee passengers or alcohol, disobeyiffiicta parking laws, or failing to lock the
vehicle were “on duty” at “a prescribed @lace” for purposes of WAC 296-126-002(8)),
with Anderson115 Wash.App. at 459 (holding that eoy®es traveling on the state/employe
provided ferry were not on the employer’s “preas” or “prescribed work place,” and were
not “on duty” during passage for purpos¢dVAC 296-126-002(8), écause plaintiffs
engaged in various personal activities sucheasing, conversing, knitting, playing cards or
video games, listening tousic, and napping).

Based on the plaintiffs’ deposition testimotiye Court cannot conclude that they are
“on duty” “at the employer’s premises” or a “prescribed work place” during their drive fron
the Local 19 dispatch hall to the work sitelaintiffs’ travel isdistinguishable fronstevens

because there is no evidence that PMA’s emplayembers restricted or otherwise controlleg
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plaintiffs’ time during their commuteSee Stevend62 Wash.2d at 48-49. Plaintiffs generally
drive their own vehicles, and are able to asg time following dispa&th for personal purposes
or errands. For example, Levias testified thtan run a personal errand or stop to pick up
food during his commute from the dispatch halthe worksite. Levias Dep. at 28. Levias
also testified that he is not in contact witle dispatcher or employer during his drive “unless
you're going to be late or somethingld. at 36. Similarly, when asked to explain how
plaintiffs could be considerad be under PMA'’s control flowing dispatch, Levias only
stated that he thought his pay might be dddkée reported to the foreman after the
contractual shift start, although this has nénaggpened to Levias or anyone he kno®sead.

at 71-72. Under these circumstances, plaintifdiicles do not constitute a “prescribed work
place,” and plaintiffs are nobh duty” within the meaning adhe MWA during their travel
from the dispatch hall to the worksit8ee Bernal2010 WL 2599762 at *7-9.

E. Plaintiffs’ Wait Time at the Jobsite Is Not Compensable

Plaintiffs also allege that they “must spend time on the employer’s premises to bag
through security and walk to the location of Hadety meeting. Employees are told that they
must report at a certain time. In order to repdthat time, they must actually arrive at the
Port gate . . . [within] enough time to badge tlytoand walk to the safety meeting location.”
Dkt. 108 at 15-16. Plaintiffs alie that “the reasonable amount of time it takes to do this sd
that an employee can arrive at the tiraquired by the employer is compensablil’ at 16.
Plaintiffs also seek compensation for any prié-slait time “spent after they are hiredIdl.

Wait time may be considered part oé tbrincipal activity of employment, and
therefore compensable under the Portal-to-Péutglif it is primarily for the benefit of the
employer and the employee is not free to engagéher personal activés while he or she
waits. See Owen971 F.2d at 350 (citingrmour, 323 U.S. at 132); 29 C.F.R. § 790.7(h)
(“Waiting time before the time established for the commencement of work would be regat

as a [noncompensable] preliminary activity witea employee voluntarily arrives at his place
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of employment earlier than heegher required or expectéal arrive. Where, however, an
employee is required by his employer to repom particular hour gtthe place] where he
performs his principal activity . . . but for someason beyond his control there is no work fof
him to perform until some time has elapsed, waiting for work would be an integral part of
employee’s principal activities.”). To determiwhether wait time is spent primarily for the
benefit of the employer, federal ctaigenerally consider four non-exhaus factors:

(1) whether the agreementsdaunderstandings between #maployer and employee indicate
that wait time will be compensated; (2) winett the employer requested or required that the
employee wait; (3) the degree to which the eyee’s free will is constrained during the wait
time or whether they can use the time for perkactvities or purposesind (4) the degree to
which the employer actually benefits from the wait tirseeOwens 971 F.2d at 350-51;
Bernal 2010 WL 2599762 at *37ega 36 F.3d at 425. In cotraing the MWA, Washington
courts have adopted thefeair factors as wellSee Chelan County Deputy Sheriffs’ As$00
Wash.2d at 292-93.

Here, plaintiffs have not proffered any esigte that the few minutes plaintiffs spend
walking or riding from the port gate to the musteea should be treated differently than othe
time spent traveling from the Local 19 dispatch teathe worksite. As discussed above, this
travel time is noncompensable under the FLS&e29 C.F.R. § 790.7(f) (providing that an
example “of walking, riding, or traveling whianay be performed outside the workday and
would normally be considered [noncompensatgedliminary’ or ‘postliminary’ activities
[under the FLSA] are . . . walking or riding by employee between the plant gate and the
employee’s . . . actual place of performancéisfprincipal activity or activities[.]”)l.indow,
738 F.2d at 1064 (holding that FLSA “does require employers to pay overtime for
‘walking, riding, or traveling to and from tteetual place of performance of the principal
activity or activities which such employee is empldye perform’[.]”) (quoting 29 U.S.C.

8 254(a)(1)). This travel timis also noncompensable untiee MWA, because although
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plaintiffs have set foot on their emplagepremises, they are not yet “on dutySeeWAC
296-126-002(8).

Plaintiffs’ contention that they are tied to compensation for wait time spent
“badging through” the port gate, because their dviles constrained during this time, is also
unpersuasiveSeeDkt. 108 at 15-16. As discussdabae, the parties’ agreements do not
provide that any pre-shift waiting time will m®@mpensated. With the exception of “flex
starts,” plaintiffs also do natllege that PMA’s employer-mdrars have ever requested or
required plaintiffs to arrive at the worksite befdhe contractual shift start. With respect to
the third factor, the degree to which pldistifree will is constrained during the wait time,
plaintiffs have not provided any evidentat they are under PMA’s employer-member’s
control while they “badge through” the portga Rather, “badging through” the port gate
appears to involve simply flasig identification that idntifies plaintiffs asongshore workers.
For example, Levias testified that when hdigpatched to work as a lasher at SSAT, “once
you arrive on the terminal, you present your Dou take the bus to the lunchroom and you
find the foreman, check in with the foreman, and sigu in at that point.”Levias Dep. at 47.

Similarly, after driving from dispatch to the terralrparking lot at MTC, Levias testified that

“you badge through again and you ride the secbutyout to the . . . lunchroom,” which takes

only “a few minutes.”ld. at 55. When Levias was asked ifthes to show u@t the job site a
little early, Levias responded, “Me? No, | dordte to the terminal or be unsafe to get to
where I'm — to get to the job site to pittke best equipment.Levias Dep. at 126.

Because plaintiffs are not required to compketecurity screening process that forces
them to report early in order to report on til@ervantez v. Celestica Carpghe case cited by
plaintiffs, is clearly dstinguishable. 618 F.Supp.2d 1208, 1215 (C.D. Cal. 2009). In
Cerventezemployees were required to pass throsggurity screening before entering the
employer’s facility, clock in at one of the timeocks within the facily, and be at their work

station at the start of the shifd. In that case, “out of feaf clocking in late and losing pay,
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they were forced to remain waiting in the s@guine and within the building after they have
passed through security, resting the activities in which Platiffs can engage during this
uncompensated pre-shift periodd. at 1214-15. Although the plaiffs were able to engage
in limited personal activities, such as convegssocially and drinkin@ cup of coffee, the
employees were effectively under the controlh&fir employer during this entire pre-shift
period, because their pay would be dockedafeémployees were “even one minute latiel”

at 1216. That is clearly notaltase here. Although Leviasserted that his pay could
potentially be reduced if he wkae in arriving at the muster area, he conceded that he has
reported to the muster location after the contr@cstart of the shift on several occasions and
his pay has never been docked. Levias Def3ar2. He is also unaware of anyone whose
pay has been docked for showing up ldtk.at 72.

Moreover, plaintiffs do not allege that thegport to the worksite early each day in
order to locate the carct muster area. Although “theray be times where the foreman may
not be available readily” beca@ “SSA[T] is a big terminal,” Levias testified that
longshoremen are “supposed to” know where #reygoing to be mustering each day when
they leave the Local 19 dispatch hdll. at 48. Similarly, Lemon testified that he occasional
does not remember where he was supposegpturt at the terminal, “but you know, | can
always find out where I'm at . . . [if] | forgetxactly where I'm being dispatched.” Lemon
Dep. at 122.

Finally, plaintiffs have failed to show thi&they arrive early at the muster area, any
pre-shift wait time primarily benefits the employ&ee Owen®71 F.2d at 350-51See also
Lindow, 738 F.2d at 1060-61 (holding that althoughwas often the practice of the employeg
to leave work up to 5 minutes before the ehtheir shifts” wherother employees arrived
early to relieve them, the employees wereamtditled to overtime compensation for their pre-
shift activities to the extent they “could hagwerformed the pre-shift work during regular

hours” because “the [employer] did not formakprimand, dock, or give a poor evaluation tq
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any employee for not reporting early.”). To dentrary, plaintiffs can use any pre-shift wait
time for personal activities like reiag) a newspaper or socializingeelevias Dep. at 56
(stating that what he does tosgaany pre-shift time in thedchroom “varies,” and “you could
read newspapers or the foreman sometimgingive you other directions . . . You never
know what's going to happen.”); Lemon Dep. at(d¢@ting that he sometimes shows up at th
pier early and hangs out ingtfunchroom because “[t]hat’s wte you're going to muster at.
That’s where everyone is going to assemble[.Biee alsdkt. 56 at 10 (Ventoza Decl.)
(“[E]Jmployees assemble or muster at the lunchrao sign-in and to hear the foreman’s safef
speech, which marks the start of the shift. Wkdme people arrive at the last moment, othe
arrive ahead of time and will hang out, read the paper, get something to eat, drink coffee,
/or talk with co-workers in the lunchroom whilaiting for the day’s safety speech from the
foreman. That pre-shift time is an employe®im time.”). Accordingly, plaintiffs are not
entitled to compensation under the FLSA or M\fér any pre-shift tine spent walking or
riding from the port gate to the muster areadping through” the port gate, or waiting at the
muster area.

F. Plaintiffs’ Pre-Shift PreparatpiActivities Are Not Compensable

Plaintiffs assert that e donning of prescribed clofiy, selecting equipment, [and]
performing safety checks on the equipment’@mmpensable preparayoactivities under the
FLSA that they engage in before the beginninthefr shifts. Dkt. 10&t 22. In particular,
plaintiffs allege that “doing a safety checkegfuipment to be used on the job, as Mr. Levias
testified . . . is no differerthan the ‘donning’ of safety @athing and is compensableld. at
16.

1. Plaintiffs’ Donning of Non-Unique Protective Gear
Although plaintiffs are required to don sifeests, hard hats, and hard-toed boots
before the start of their shift, thelp not don any unique protective ge§eelevias Dep. at

62-63. Levias testified that onbe arrives at the parking lat the terminal, “[t]ypically you
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put your gear on, your hardhat or safety vest, depending on your job. Well, excuse me.
time you go to the terminal, you're requiredotat on your safety vest, safety shoekl” at 38-
39.

The Ninth Circuit inBamonte applying the “three-stageduiry” to police officers’
donning of uniforms and related protective gear, kiedd this activity lilely constitutes work
under the FLSA “as a function of the employer'gueement that the officers wear a uniform
and related protective gearBamonte 598 F.3d at 1225. Nevertheless, the court held that &
claim for compensability “fatallyalters” at the second stagée‘[ih]o requirement of law, rule,
the employer, or the nature of the workndates donning and doffing [to be conducted] at th
employer’s premises[.]ld. at 1233. Specifically, the cowited with approval the DOL’s
policy statement that “[i]f an employee . . . cannot perform his paheictivities without
putting on certain clothes, amging clothes on the employer’s premises at the beginning an
end of the workday would be an integral partref employee’s principal activity.” 29 C.F.R.
8 790.8(c). “Such a [compensable] situatioryregist where the changing of clothes on the
employer’s premises iequired by law, by rules of tremployer, or by the nature of the
work” Id. n.65 (emphasis added). dantrast, “if changing clothas merely a convenience to
the employee and not directly related to his@pal activities, it would be considered as a
‘preliminary’ or ‘postliminary’ activity rather than a pringal part of the activity.”ld. 8
790.8(c). Thus, “the relevant inquiry is not whetthee . . . safety gedtself is indispensable
to the job — they most certaindye — but rather, the relevantuiry is whether the nature of
the work requires the donning and doffing process to be alotige employer’s premisés
Bamonte 598 F.3cat 1227-28 (emphasis added). Whemployees have the option and
ability to don the protective gear at home, retgmsiof whether it is teir preference to don
and doff at the workplace,” this activity cannotdensidered “integral ahindispensable,” i.e.,
“necessary to the principal work performedialone for the benefit of the employetd. at

1225-26.
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In Alvarez the Ninth Circuit held that emplegs at a meat processing plant were
entitled to compensation for time spent donndaffing, and retrieving job-related protective
gear before and after wanlg on the production linesAlvarez 339 F.3d at 902-03 (applying
29 C.F.R. 8§ 790.8(c) & n.65). Specifically, tmployees were required to “gather their
assigned equipment, don that equipment in ortkeof . . plant’s four locker rooms, and
prepare work-related tools before ventigrio the slaughter grocessing floor.”ld. at 898.
TheAlvarezcourt opined that “because the donning and doffing of this gear on the plant’s
premises is required by law, by rules of [@maployer], and by the nature of the work, this
donning and doffing is necessarythe principal work performed.1d. at 903. See also
Ballaris, 370 F.3d at 903 (holding that employeesenentitled to compensation for time spen
donning and doffing uniforms at a silicon wafer m@eturing plant, because “[h]ere, as in
Alvarez,[the employer] required [the employeesttange into and out of their uniforms at
the plant, and only at the plant, in themat course of the employees’ jobs.”).

Plaintiffs, like the police officers iBamonteand unlike the employees $teiner
Alvarez andBallaris, are not required by ¢rules of the PMA’s employer-members, by law,
or by the nature of the work to don thean-unique protective gear on the employer’s
premises.See SteineB50 U.S. at 25@amonte 598 F.3d at 1227-2&allaris, 370 F.3d at
911;Alvarez 339 F.3d at 903. Rather, plaintiffseathe option and ability to don their
protective gear at home, or anywhere thesh before the beginning of their shifbeelLevias
Dep. at 62-63; Dkt. 92 at 2 (Stearns Declrpyjding that longshoremeare required to wear
steel-toed shoes and hardhats, overalls are optional.ongshoremen can “put these on
before reporting to work — in the parking lot or, if they want, at home before coming to
work.”). Thus, donning plaintiffs’ safety vestgard-toed shoes, and hardhats is not an
“integral and indispensable.”

Furthermore, even if donning this non-gue protective gear were “integral and

indispensable,” the Ninth Circuit has héthe time it takes to domon-unique, as opposed to
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unique, protective gear such as hardhatde minimis as a matter of lawAlvarez 339 F.3d
at 903-04 (citingAnderson 328 U.S. at 692)See alsdreich v. IBP, In¢.38 F.3d 1123, 1126
n.1 (10th Cir. 1994) (holding that time spéieinning and doffing non-unique protective gear,
although essential to the job andueed by the employer, is sosubstantial and so difficult to
monitor that it is not “wdk,” or alternatively, it isdle minimisas a matter of law). Accordingly,
plaintiffs’ claim fails under both the second ahdd stages of the relevant inquiry.
2. Plaintiffs’ Pre-Shift Selectionf Equipment and Safety Checks

Plaintiffs’ final claim is that they are gthed to compensation for pre-shift time spent
selecting equipment and performing a safegc&of equipment to be used on the j&@ze
Dkt. 108 at 16, 22. Specifically, plaintiffs teggd that when their assignment for the day
involves driving equipment, they are not gs&d to a particular piece of equipment but
generally can choose which equipment they would prefer to drive on a first-come-first-ser
basis. Seel.evias Dep. at 109, 126; Lem Dep. at 37-38. As a result, many longshoremen
show up at the worksite a littearly to select the equipmenethwould prefer to drive that
day. As Lemon explained, following dispatch from the ILWU dispatch hall, many

longshoremen

. .. rush over to secure their equipment . . . [because] [tlhere are
certain equipment more desirable to drive than others . . . There’s
equipment shortage in the Paft Seattle and there’s certain —
when you get a job, there’s certain equipment you want to drive
— you would rather drive, | shoukhy. Be it strad, be it truck,
you know, even a supervisor in gutar truck, there are certain
trucks you want to have as oppodedothers . . . Certain ones
you want to operate, | should say.

Lemon Dep. at 37-38. Similarly, Levias tegtif that “there’s some [equipment] that |
probably wouldn’'t want to driver feel safe in.” Levias Dep. at 125. However, Levias
asserted that “I don’t race to the terminal oubsafe to get to where I'm — to get to the job

site to pick the best equnent.” Levias Dep. at 126.
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It is undisputed that plaintiffs “are required pafety code to perform . . . safety checl
before operating the equipment” at SSAT, EagtdVITC, and that no safety check is requireq
for jobs that do not involve equipment suchaading man, lasher, or other non-skilled work.
Id. at 71, 48, 50-54, 62. Levias testified that tHetgaraining manuals pwride that the safety
check must be performed “at the beginning of each shift,” but “[ijsKlésay a time, no.ld.
at 128. He also testified thia¢ does not recall a foreman et@ting him to complete the
required safety check befotiee scheduled start tiffeld. Similarly, when Lemon was asked
to explain the basis for his understanding thashequired to select his top pick before the

safety talk that marks the begingiof the shift, Lemon responded,

That'’s just the way it's done, ydanow. When you walk into the
gate, you find your equipment, you get your equipment and
somehow make your way to the bke@mom where everyone is
... I'm just saying that's the wat's done . .. No one — | don’t
believe it's written down somewtethat that's the way it has to
be. But you find your equipment and you drive that equipment
to the ship, to the job site, you know.

Lemon Dep. at 125. When asked again if heallg picks out his equipment before mustering
at the lunchroom “because that’s just the/\ta always been done,” Lemon qualified his

previous testimony, “No. | thinthat — | want to say that oriene we went straight to the

break room and then we did itwant to say that.d. at 127.

8 Although Levias subsequently stated in his deation submitted with his surreply that “I wag

never told that a two-minute safety check had to bfopaed before the start of the shift, because thig

requirement is in the safety manual and everyonegsired to comply with theafety manual,” Dkt.
120 at 2 (Levias Decl.), plaintiffs have not provided a copy of the relgaation of the safety manual
to support Levias’ statement as required by RuleS#eFed. R. Civ. P. 56(e)(1) (version in effect on
November 19, 2010, the noting date in this actiom)\iging that “[i]f a paper or part of a paper is
referred to in an affidavit, a sworn or certified copysirioe attached to or served with the affidavit.”).
Moreover, his statement is contrary to both lasvand Lemon’s testimony, discussed above, that the
two-minute safety check is not required to be performed before the start of theetits’

conclusory assertion is therefore insuffiti to withstand summary judgmer8eeleer v. Murphy 844
F.2d 628, 633 (9th Cir. 1988).
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Levias testified that this safety inspectigenerally takes “just a couple minutes.”
Levias Dep. at 41. Specificallhe time involved can vary “between two minutes or more,”
although on no more than five occasions hascanpment safety check taken Levias longer
than two minutesSee idat 137-38. For example, the time spent performing a safety chec
“forklifts could vary from jwst, you know, 30 seconds or sopdading on how quick or slow
the person is performing the safety check . . . btitthe equipment is and . . . various other
conditions, if there’s old hydraalifluid leaking or grease fromrainy day from the shift
before.” Id. at 138. In addition, “in the winter mdrst or something like that . . . if the
equipment is not warmed up . . . you have to de-ice the windshield and make sure the
equipment is running properly at that cold temperattiril” at 68-69. On cold days, Levias
stated that plaintiffs might report to the forenhater than the contractual start of the sh8ee
id. at 69.

Plaintiffs’ equipment safety inspection constes an “integral and indispensable” duty
and therefore satisfies the second stage of the three-stagy ithecause plaintiffs are
required by law, by the rules of the employerbgithe nature of the work to complete an
equipment safety check on the employers’ psesibefore operating the equipmeBee
Steiner 350 U.S. at 25Ballaris, 370 F.3d at 910-1&lvarez 339 F.3d at 901. However, this
activity fails to satisfy the first and third stage3ee Bamon{é&98 F.3d at 1224-25.

Specifically, plaintiffs have not satisfiedetffirst requirement by showing that the pre-
shift equipment safety checks are perforrfregtessarily and primarily for the employers’
benefit,” because although these safegc&ls are required by PMA'’s employer-members
before plaintiffs operate the equipment, tlaeg not required to be performed before the

beginning of the shift. Ihindow, the Ninth Circuit held that plaintiffs who performed

® PMA'’s evidence is consistentitiv plaintiffs’ testimony. SeeDkt. 51, Att. 8 at 2 (Hunter
Decl.) (“On a cold day [at SSAT], if the [semiw not used on a previous shift, maybe [the semi-
operators] have to wipe the windows down, and’tkegupposed to look over the vehicle for obvious
problemsl.]").
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otherwise compensable work befdhe beginning of their shifor their own convenience, and
who could have instead performed the workiyiregular hours, were not entitled to
compensation where the employer “did not preseuen encouragedlemployees to report
early to work.” Lindow, 738 F.2d at 1061. The MWA follows this approach as w&dleDkt.
99, Ex. A (Dept. of Labor & Indus., Employmestandards No. ES.C.2 at § 9, providing that
“preparatory and concluding adties,” including “preparatioof equipment for the day’s
operation, i.e., greasing, fuedj, warming up vehicles; clearg vehicles or equipment;
loading, and similar activities,” are onlgmsidered “hours worked” under the MWA where
“an employee does not have control over waed where such actilgs can be made.”).

In this case, plaintiffs testified that thpgrform the required equipment safety checks
before the beginning of their shift primarfiyr their own convenience, rather than the
convenience of their employers. Specifically, pldistiestified that they were not directed or
required to select their equipment and perform the safety checks before the beginning of
shifts, but typically arxied early in order to select th@referred piece of equipmertbee
Levias Dep. at 71, 48, 50-54, 62, 128; Lemon Dep. at 125,38& alsdkt. 51, Att. 8 at 2
(Hunter Decl.) (providing thadt SSAT in Seattle, “[s]emi-operators are on time if they go
through the gate at 8 o’clock; hewer, if the dispatch is on time or early, they may show up
early in order to get their choice of vehiclk’'s not the company’s requirement. When
dispatch runs late, the operators are not oreepdf equipment until 8 o’clock, when the shift
starts.”);id., Att. 10 at 3 (Pickles Decl.) (“At EagMarine, we want the workers to be on the
job by 8 o’clock, although if thegre late by ten or fewer minutehis is not unusual and there
are no consequences for the worker.”). Bec#usgpears that plaintiffs voluntarily performeg
the required safety checks before the beginnirtgeghift “for their own convenience rather
than for the company’s benefit,” they are nditead to compensation fdhese activities under

the FLSA or the MWA.Lindow, 738 F.2d at 1061.
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The third and final step in the compensi&pihnalysis is a determination of whether
otherwise compensable timeds minimis.Seelindow, 738 F.2d at 1063 (providing that “we
will consider (1) the practical administrative difficulty of recording the additional time; (2) t
aggregate amount of compensable time; and Ejabularity of the additional work.”). The
Ninth Circuit has observed thiggeriods of approximately 10 minutes” are often consideed
minimis although a court must also consider whetherplaintiffs’ claims “might have been
minimal on a daily basis but, when aggatsyl, amounted to a substantial claind’ at 1062-
63 (citing cases finding periodstheen two and fifteen minute® minimiy. Compare
Alvarez 339 F.3d at 903-04 (holding that timeeapdonning and doffing safety goggles and
hardhats is so insubstantial and difficult to monitor that it is incompensatiéeramimiy,
with Ballaris, 370 F.3d at 912 (“Here, the time is appd#enot similarly insubstantial. Nor is
it difficult to monitor. Plaintiffs presenteglvidence that some 20 to 30 minutes were spent
daily by Fab 2 employees performing these tafglefendant] disagrees but offers no estimats
of its own. Because the amount of time is in digptliere is a genuine issof material fact to
be resolved by the fact-finder on remand.”).

Plaintiffs argue generally that “[d]efdants have failed to submit[] a detailed
accounting of each job worked byakitiffs obtained through the dispatch hall . . . they have
not shown that any time worked was de miniomsany given day or in the aggregate.” DKkt.
108 at 10. Although plaintiffs are ect that there is no record of the time plaintiffs have
spent “just to perform the safety checks,” itigdisputed that the time involved is never more
than thirty seconds to “just@uple of minutes.” Levias [Peat 41, 181. For example, on no
more than five occasions has an equipment safety check taken Levias over two nieates.
id. at 138. Furthermore, plaiffs only perform safety checks on days when they are operat
equipment.

Finally, as inLindow it would likely be administrativg difficult for PMA’s employer-

members to monitor and recdite precise amount of time spdaytplaintiffs performing these
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brief pre-shift safety checks, as opposed to atheral or personal pre-shift activities. Thus,
even if the time spent by plaintiffs selectirgugoment and performing the safety checks — in
the aggregate — is substantfalhe Court finds the compensable time at issale isinimisas a
matter of law. See Lindow738 F.2d at 1064. Because any pre-shift time spent selecting
equipment or performing equipment safety clsasknot “necessarily and primarily for the
employer’s benefit” and ide minimis plaintiffs are not entitletb compensation for these
activities under the FLSA or MWA.
V. CONCLUSION

In light of the Court’s finding that plaiiffs are not entitled to compensation under
either the FLSA or MWA for pre-shift travéme from the Local 19 dispatch hall to the
employer-member’s jobsite, travel time from thetgate to the muster area, wait time at the
jobsite, or time spent performimyeparatory activities, it is uegessary to address the parties
remaining contentionsSeeDkt. 96 at 23-29; Dkt. 108 at 4&2. For the foregoing reasons,
PMA’s and ILWU’s summary judgment motigriskts. 96 and 102, are GRANTED, and this
case is DISMISSED with prejudice.

DATED this 7th day of January, 2011.

Mﬁm

YAMES P. DONOHUE
United States Magistrate Judge

1% For example, if plaintiffs had performed achminute equipment safety check prior to eveny
shift during the last three years, Lemon would have spent approximately 43 hours performing this
activity and Levias would have spent approximately 25 hours performing this acBegpkt. 52, Ex.

G (plaintiffs’ work records).
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