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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

WESTMARK DEVELOPMENT
CORPORATION, a Washington
corporation, et al.,

Plaintiff,

V.

CITY OF BURIEN, a municipal
corporation,

Defendant.

This matter is before the Court for consaten of Plaintiffs’ motion for partial summary
judgment (Dkt. # 56), and Defendant’s motiongammary judgment (Dkt. # 62). Jurisdiction
is proper pursuant to 28 U.S.C. 81331. PlHsmtequest summary judgent on the issue of
Defendant’s liability and attorneys’ feeBefendant has opposed the motion, and requests
summary judgment on the issue of Plaintiffs’ sahfive due process clainDral argument was

heard on October 27, 2011. The Court shalltHerreasons set forth, deny Plaintiffs’ motion

and grant Defendant’s motion.

I. FACTUAL BACKGROUND
Plaintiff Westmark Development CorporatiffliVestmark”) originally filed an action in

state court in 1996 against t8dy of Burien (“Burien”)and King County. The complaint
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asserted causes of action underestatt law and federal civilghts law, 42 U.S.C. 81983, bas
on plaintiff's allegations of delay and denialdife process in the permitting process for a my
family development projecBeeDkt. # 2. Westmark alleged thBurien’s purpose in attemptin
to block the development project was politicather than for legitimate regulatory purpodés.

In 1989, Westmark purchased multifamily-zoned real estate in King County. In 19
Westmark submitted a permit application to Kidgunty for the construction of a multifamily

complex. As part of the permitting process Westmark was required to assess the enviror

impact of the project and submit a permitlegggion under the State Environmental Policy A¢

(SEPA). In 1991, after reviewing WestmarSEPA application, King County issued a
threshold determination of significance. SubsetlyeWestmark revised its application.

In 1992, citizens in the area surrounding Westrsgrtoperty voted to incorporate as t
City of Burien. Burien was officially incporated in 1993. Thereaften an Interlocal
Agreement, King County transferred several peggiermit applications ithin the incorporated
area—including Westmark’'s-to Burien. Meanwhile, Burien implemented a moratorium on
applications and approvals for multi-family housing development.

Over the next several years, files wemnsferred between Kingounty and Burien and
between the parties. The parties and King Gpalgo engaged in numerous discussions abg
the permitting process. Burien claims thavés awaiting an Environmental Impact Statemel
(EIS) from WestmarkSeeDkt. # 62. Conversely, Westmarlaghs that it was awaiting a new
threshold determination from Burien.

In 1996, after Westmark initiated the filgwsuit in state court, Burien issued a
determination of significance on Westmarkesised applicationThe parties reached a

settlement of the 1996 lawsuit in 1998, but thédesaent later fell apart. Westmark initiated a
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second lawsuit seeking to enforce the settlement. Ultimately, Burien disclosed that the 1
settlement had been approved by the City Cibimexecutive sessiom, violation of the
Washington Open Public Meetings ActA®H. REV. CoDE § 42.30. The settlement was declaf
void by the trial court.

The state court allowed Westmark toogen the 1996 case, andamend the complaint]
and add additional defendants and causestudn. The Second Amended Complaint, filed
September 29, 2004, added several named individuals as additional defendants on the §
civil rights claim only, assertinthat these individuals deniedapitiff's equal protection and du
process rights. On the basis of the 81983 clame, of the newly-added defendants removed
case to this CourtWestmark Development Corporation, et al., v. the CiBusien, et al, C04-
2243RSM. This Court declined jurisdiction ovee gtate law claims and remanded them to
state court. The parties then stipulated sonissal of the 81983 claim without prejudice. Thg
jury in the trial of the state law claims agaitist City of Burien returned a general verdict in
favor of Westmark in the amount of $10,710,00tie Washington State Court of Appeals
affirmed, noting that the claim@ which plaintiff prevailed at il were for negligence, tortuou
interference with a buséss expectation, and negligent misrepresentat@stmark
Development Corp. v. City of Burieb40 Wash. App. 540 (Wash. Ct. App. 2007).

Westmark returned to this Court and iteef the 81983 claim (and associated claim fo
attorneys’ fees under 42 U.S.C. 81988) agdhesCity of Burien only, not including the
individuals who were named def@ants on the 81983 claim in tBecond Amended Complain
This Court originally dismissed the complainttasred by the applicabtbree-year statute of
limitations, and unredeemed by a tolling agreetmdine Ninth Circuit Court of Appeals

reversed and remanded the matter back to thistCSubsequently, PHiff moved for summar
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judgment as to defendant’s liability for atteys’ fees pursuant to 81988, which this Court

denied.

Westmark now makes a second motion fonsiary judgment as to defendant’s liability

for attorney’s fees under 81988. Dkt. # 56. Burien also moves for summary judgment as

to

Plaintiffs’ 81983 claim. Dkt. #62. Westmark argued, in part, that the 81983 claim was mooted

by the state court verdict, becaukere were “no other damages.” Dkt. # 56, p. 7. In an Order

directing supplemental briefinthis Court found that the mawss argument was unavailing.
Dkt. # 66, p. 2.

II. ANALYSIS
A. Summary Judgment

Summary judgment is proper gnf the pleadings, discovergffidavits and disclosure
materials on file show that “therg no genuine dispute as to angterial fact and the movant i
entitled to a judgment as a matter of lawebFR. Civ. P. 56(a)&(c) (as amended December 1
2010). Anissue is “genuind’“a reasonable jury could nern a verdict for the nonmoving
party” and a fact is material if “might affect the outcome dhe suit under the governing law.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

The moving party is entitled to judgmert a matter of law when the nonmoving party
fails to make a sufficient showing on an essential element of a claim in the case on which
nonmoving party has the burden of pro@felotex Corp. v. Cartetd77 U.S. 317, 323 (1986).
The Court resolves any factual disputes wofaof the nonmoving party only when the facts
specifically attested by eaglarty are in contradictionT.W. Elec. Serv., Inc. v. Pac. Elec.
Contractors Ass'n809 F.2d 626, 631 (9th Cir. 1987). A paasserting that a fact cannot be,

is, disputed must support the assertion by citingatidicular parts of marial in the record,

the
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including deposition, documentseetronically stored informatiomffidavits or declarations.
FeED. R.Civ. P. 56(c)(1)(A). The Court need only calfex the cited materials, but may in its
discretion consider other rtesials in the record.#b. R.Civ. P. 56(c)(3). The Court may also
render judgment independent of the motiord grant the motion on grounds not raised by a
party, after giving notice andasonable time to responc:i= R. Civ. P. 56(f)(2).

B. Plaintiff’'s Motion for Summary Judgment

1. §1988 Attorneys’ Fees

A Plaintiff may recover attorneys’ fees und& U.S.C. 81988 if it is a “prevailing party

in “any action or proceeding to enforce a prawisof [42 U.S.C. §1983].” 42 U.S.C. §1988(b).

Section 1983 protects against the “deprivatioarof rights, privileges, or immunities secured
the Constitution and laws.” 42 U.S.C. §1983. Aiddally, to hold a municipality liable in a
81983 claim, a plaintiff must prove that thgpdeation of a constitutional or federal right
occurred pursuant to a municigaistom or policy, or a decision of a final policymakitonell
v. N.Y.C. Dept. of Soc. Serv36 U.S. 658, 694 (1978).

2. Avoiding Constitutimal Adjudication

Westmark argues that trial on the 81983 issumproper, because the court should a
constitutional questions where gtdaw claims are dispositive. In a similar argument, Westr
claims that adjudicating the 81983 question iprioper because it was mooted by the state ¢
verdict. However, in its Order directing supplental briefing this Court determined that
Plaintiffs’ 81983 claim was not moot because the state law verdict was not dispositive on
constitutional question. Dkt. # 66. SimilarlyjgiCourt now finds that it cannot avoid the
constitutional question und€1983. Westmark’s 81988 claim for attorneys’ fees rests

exclusively on the constitutionglestion, and the state law vetdi@s not dispositive on this

by

oid
nark

ourt

the

issue. Thus, it is proper for this Courtcionsider Westmark’somstitutional claim.
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3. Trial on Substantive Due Process Issue

Westmark also argues that a full ke&a the 81983 claim is unnecessary because
Westmark already prevailed on related skateclaims. Although the Supreme Court has
recognized the possibility of recovering 81988 raitys’ fees without fully adjudicating the
81983 claim, the cases are limited to instandesre the 81983 claim was resolved (by, e.g.
settlement or mootness). In other words, theyeis begins with a pintiff who is precluded
from adjudicating the 81983 claim. Section 198®isnded to encourage plaintiffs to vindicg
their federal rights, and the &ority to grant attoreys’ fees should not be “extinguished by th
fact that the case was settled @aleed on a nonconstitutional groundSimith v. Robinsqr#68
U.S. 992, 1006 (19843uperseded by statute on another isgoking Maher v. Gagng448 U.S.
122, 132 (1980)).

Forexample Maherallows attorneys’ fees if a “plaintiff prevails on a wholly statutory
non-civil-rights claim pendent @ substantial constitutional claimrMaher, 448 U.S. at 132. In
Maher, the 81983 claims were settled by a consent decree, which made no determination
constitutional questionid. at 124. Because the settlement gatantiff “substantially all of the
relief originally sought in her complaintghd because she pladgubstantial (though not
litigated) constitutional claim, the Courttdemined she was “prevailing” under 81988 and
granted her attorneys’ fedd. at 127. Importantly, the settlement resolved the plaintiff's §1
claims and she was precluded from pressingldiens further; however, the Court’s power to
address 81988 fees was not “egtiished” by the settlemengEmith 468 U.S. at 1006.

Similarly, the Ninth Circuit has allowed atteys’ fees in cases where plaintiffs’ 8198
claims become moot before the consiimal question is fully adjudicatedVilliams v. Aliotg

625 F.2d 845 (9th Cir. 1980). Williams the plaintiffs challenged certain police practices ir

e

on the

083

the City of San Francisco through a 81983 claidi.at 847. Based on a consideration of the

ORDER -6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

constitutional deprivation, the court initialjranted plaintiff's request for a preliminary
injunction.Ild. Subsequently, the challenged policactices were terminated and the §1983
claim for injunctive and deatatory relief became modt. Because the plaintiff was precluds
from fully adjudicating the @nstitutional claim, the coureasoned that the preliminary
injunction (based on an initial finding of uncaihgtionality) and the favorable end result were
sufficient to make the plaintiff “prevailing” under §1988.

Even the quite liberal analysis Miaherthat Westmark cites from the Sixth and Tenth
Circuit Courts of Appeals begins with a piaif that is precluded from pursuing the fee-
generating claimSee Seaway Drive-In, Inc. v. Twp. of Cla91 F.2d 447 (6th Cir. 1986)
(granting 81988 attorneys’ fees when plaintiff is precluidech arguing the constitutional clair
after it prevails on a state law clain®lott v. Griffiths 938 F.2d 164 (10th Cir. 1991) (same).
By contrast, Westmark is not precludeaim arguing its constitutional claim under §1983.

Furthermore, if this court grants attorséfees without considering the constitutional
claim, Burien would have no opportunity to deddatself. Because the state law claims—whi
required a lower (negligence) showing by therngléi—were not dispositive, Burien should
have this opportunity. Therefore, it is appiafe for this Court to consider the merits for
Westmark’s §1983 claim before awlarg attorneys’ fees under §1988.

Accordingly, the Court denies Wesdrk’'s motion for summary judgment.
C. Defendant’s Motion of Summary Judgment on 81983

1. Substantive Due Process Violation

At oral argument, Westmark asserted it®a§1983 claim was brought under the theoy

of a substantive due process violation. Fanl@zstantive due process icta the plaintiff must

show that it was deprived of a comstionally protected property intere§Yedges/Ledges of Cal.

Yy

=

v. City of Phx.24 F.3d 56, 62 (9th Cir. 1994) (“A threstl requirement to a substantive or
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procedural due process claim is the plaintiff’'s simpwof a liberty or proerty interest protected
by the Constitution”). In a 81983 claim againshanicipality, the municipality can be held
liable if a municipal official deprived the plaifitof the protected propsrtinterest pursuant to
an official custom or policyMonell, 436 U.S. at 690. Additionallyn the context of land-use
disputes under substantive duegass, the plaintiff must shaiat the municipal action “serve
no legitimate governmental purpos8l” Pacifica LLC v. City of Pacificé26 F.3d 478, 485
(9th Cir. 2008) (citind-ingle v. Chevron U.S.A., In®644 U.S. 528, 542 (2005)).

Westmark’s substantive due process claitvased on the allegationathBurien deprived
Westmark of its constitutionally protected progenterest when Burien delayed the issuancsg
a threshold determination under SEP2ee, e.gDkt. # 64, p. 13. Assuming, for the purposes
this analysis, that Westmark has a constitutioraittected property interest in the issuance
threshold determination without ldg, Westmark must next shawat the deprivation occurred
pursuant to a municipal custom or policy and Batien’s action lacked rational relationship
to a legitimate government intereSee, e.g. Mateyko v. Feld24 F.2d 824, 826 (9th Cir.
1991);N. Pacifica LLC 526 F.3d at 485.

2. Municipal Custom or Policy

Burien moves for summary judgment claiming that Westmark has not alleged suffi
facts to show a substantive due process violation. As safad 8 Ill(a) in a 81983 claim
against a municipal defendant, thaintiff must prove: (1that a municipal official deprived th
plaintiff of a constitutionallyprotected right; and §2hat the official acted pursuant to an
expressly adopted municipal custom origglor a decision of a final policymakeéee Monell
436 U.S. at 690. To satisfy the second requirem&estmark alleges tmunicipal policies:

Burien’s moratorium against multifamily housing permit approvals, and the amended agrg

» of
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between Burien and King County to transfer Wesksgproject to Burien. For the city to be
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liable, Westmark must prove that the alleged constitutional deprivation was caused by on
both of these policiesSee, e.g. Mateyk824 F.2d at 826 (stating thatetmunicipality is liable
when the “policy or custom caused the constnal deprivation complained of.”). For the
purposes of this analysis the Court will assuwithout deciding, that both the moratorium an
the amended agreement constitute official policies ukiderell. 436 U.S. at 690.

With regards to the amended agreement, Westmark cannot show that Burien offic
were acting pursuant to this agreement wihery caused the injury complained of. The
Agreement between King County and Burienar@d the transfer dbcal governmental
authority from the county to the newlyrfoed municipality—asontemplated by the
Washington State Constitution. A8H. CoNST. art. XI, § 10. In the amendment, the county
officially transferred several projects tofan for completion (including Westmark’s).
Westmark’s due process claimmist based on an improper transbéthe project, but rather on
Burien’s actions with regard to Westmark’s SEPA application. It cdyetid that Burien
officials conducted the SEPA review puasitito the amendment. Accordingly, untianell,
Westmark’s claim of an officiglolicy must rest on the moratorium.

3. Legitimate Government Interest

A plaintiff's burden to prove #it a municipal officl violated its substantive due procsg

rights is very highMatsuda v. City and Cnty. of Honolulb12 F.3d 1148, 1156 (9th Cir. 2008).

“In order for [a plaintiff] to establish a vidian of [its] substantive due process right, [the
plaintiff] is required to prove that the enactmehfthe policy] was ‘clearly arbitrary and
unreasonable, having no substantial relatiainéopublic health, safety, morals or general
welfare.” Kim v. City of Federal Way2009 WL 1249298, 2 (W.D.®4sh. 2009) (quoting
Kawaoka v. City of Arroyo Grandéy F.3d 1227, 1234 (9th Cir.1994NWhen complaining of

delay, the plaintiff “must show that the Citydelays in processingsitapplication lacked a

ORDER -9
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rational relationship ta government interestN. Pacifica LLC 526 F.3d at 485 (dismissing
plaintiff's delay-based substantive due proceasitbecause plaintiff insufficiently alleged fa
showing “arbitrary or irrationatonduct by the City.”). Funer, “courts, in analyzing a

substantive due process claim in the condéxand use permitting, apply the ‘shocks-the-

conscience’ standardwWoods View Il, LLC v. Kitsap Coun$3011 WL 2491594, 7 (W.D. Wagh.

2011) (citingMongeau v. City of Marlboroug92 F.3d 14 (1st Cir. 2007)prromeo v. Town

of Fremont, NH438 F.3d 113 (1st Cir. 2006)). “Federadicial interfeence with local

M

government zoning decision is proper only vehtére government body could have no legitimate

reason for its decisionDodd v. Hood River Count$9 F.3d 852, 864 (9th Cir. 1995). In its

analysis, the Court does “not rexuthat the City's legislativacts actually advance its stated

purposes, but instead look[s] to whether ‘gozernmental body could have had no legitimate

reason for its decision.Kawaoka,17 F.3d at 1234 (quotingevald, Inc. v. City of Palm Deser
998 F.2d 680, 690 (9th Cir.1993)).

Burien argues that summary judgment irfatgor is proper because, even if it acted
pursuant to the moratorium, Burien had atletate government interest in enacting and
applying the moratorium. This argument sesh the assumption that the moratorium was
lawfully enacted and was nothing “other thanéfxercise of local planning authority.” Dkt. # ¢
p. 18. Under Washington law, newly formed cities are permitted to impose moratoria “du
the interim transition period on the filing gb@lications with the county for development
permits or approvals.” WsH. REv. CobE § 35.02.137. Also, “[d]uring ths interim period, the
city . . . may adopt rules eslashing policies and proceduraader the state environmental

policy act.” WasH. Rev. Cobe § 35.02.130. Thus, it is reasonable that the city would put-of

! The “interim period” is the time between the election qumalification of municipal offiials and the official date

D2,

ring

f any

of incorporationSee, e.gWASH. REv. CoDE § 35.02.130.
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decisions under SEPA during this time period e Tiewly formed municipality is allowed to
impose moratoria and engage imigas other legislative tasks diog the interim period in orde
to “facilitate the transition” of government. Therefore, Washington law specifically
contemplates a legitimate reason for enacting sutloratorium for a limited period of time.
Also, when Burien extended the Moratorifion a six-month period it also followed the
procedures contemplated by Washington law @ugien held a public meeting, entered findir
of fact, and formally adopted thexsinonth extension. Dkt. # 57-3, p. 13—f@eeWasH. Rev.
CoDES§ 36.70A.390. Furthermore, Westmark agreasttie moratorium was lawfully enacteg
and does not cite any evidence that it was extended beyond September 1993. Even if, a
Westmark has argued, Burien’s moratorium waamged by one of Buan’s politically active
residents, Westmark cannot meet its buroecause the question is whether Buriendmad
legitimate government purposgee Dodd59 F.3d at 864Thus, Westmark’s argument must
fail: if Burien was acting pursuant to the moraim, then Westmark cannot show that Burier]
had no legitimate government purpéd&ecause Westmark’s claim ofunicipal liability rested
on the moratorium as the official policy, Wiestrk’s substantive due process claim fails.

Accordingly, Defendant’s motion feummary judgment is granted.

[Il. CONCLUSION

For the foregoing reasons Westmark’s motion for summary judgment on §1988
attorneys’ fees is DENIED. A plaintiff is gtied to § 1988 attorney®és if it prevails on a
§1983 claim. Although, undédaher, a plaintiff may ‘prevail’ without fully adjudicating its

81983 claim, this analysis is inalcable to Westmark’s casélaher, 448 U.S. 122. Thilaher

2 Notably, the documentation regarding the moratorium indicates that it was extended for @ikyronath period
until September 1993. Dkt. # 57-3, p. 16 & 28.

3 If, on the other hand, Burien was not acting pursuant to the moratorium, then Westmark hablehezst
municipal liability undeMonell. 436 U.S. at 690.

Ngs
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analysis is inapplicable because Westmastase court verdict was not dispositive on the 81983

constitutional question and Wesdrk was not precluded (throughtiEament or mootness) from

pursuing the 81983 claim. Thus, Westmark hashown that it is prevailing for the purposes

of §1988.
Burien’s motion for summary judgmenh Westmark’s 81983 substantive due proces
claim is GRANTED. In order to establish munidipability in a 81983 clam, the plaintiff must

show that it suffered a constitutional violatitvat was caused by a municipal custom or poli¢

See Monell436 U.S. at 690yiateyko 924 F.2d at 826. Westmark'sagh of municipal liability
rests on Burien’s moratorium. Because Westnmdnable to show thahe lawfully enacted

moratorium served no legitimate government purpose, Westmark is unable to establish n
liability against Burien and cannptevail in its 81983 claim.

Dated this 21 day of December, 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

U

Y.

unicipal
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