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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

IN RE WASHINGTON MUTUAL
MORTGAGE BACKED SECURITIES
LITIGATION

This Document Relates To:

ALL CASES

CASE NO. C09-37 MJP

ORDER DENYING MOTION FOR
LEAVE TO AMEND

This matter comes before the Court on iiffis’ motion for leave to amend their

complaint. (Dkt. No. 256.) Having reviewedtmotion, the response loitervenor JP Morgan

Chase Bank, N.A. (“*JPMC”) (Dkt. No. 268), thegphge (Dkt. No. 274), andlbrelated papers, the

Court DENIES the motion.

Background

Plaintiffs pursue Securities Act claims awgiDefendants with regard to issuance of

various mortgage backed setis. Plaintiffs originallysued Washington Mutual Bank

(“WMB”), among other defendants, at a time afféMB had been taken into receivership by
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Federal Deposit Insurance Corporation (“FDICBarly in this case, the FDIC filed an
unopposed motion to substitute WMB, which the Court granted. (Dkt. Nos. 12, 13.) The
then moved to dismiss the claims against ir¢éagiver of WMB) because Plaintiffs had failed

exhaust the administrative claims processdased by the Financial Institutions Reform,

Recovery and Enforcement Act (“FIRREA”), 12 U.S.C. § 1821(d)(3)-(10) & (13). (Dkt. Na.

14.) On April 20, 2009, the Court granted the wmotifinding Plaintiffs’ failure to exhaust the
administrative claims process und@RREA fatal to its claims agast the FDIC as receiver of
WMB. (Dkt. No. 62.)

Plaintiffs now claim they “recently learnedatithey have a plausible claim that JPMC
Bank, N.A. (‘fJPMC’) assumed full responsibyjlitor the liabilities of WMB when JPMC
purchased WMB from the FDIC. . ..” (Dkt. N&56 at 2.) Plaintiffs gue that the FDIC has
changed its position with regardwdether it assumed WMB’s liabilitst stake in tis litigation.
Plaintiffs point out thain seeking dismissal of the clairagainst it, the FDIC argued that any
claims against WMB had to be brought againsecause it had been appointed receiver.
Plaintiffs then point to a filig in an unrelated case whehe FDIC stated “JPMC acquired
WaMu'’s ongoing banking operations in a ‘whole batnghsaction, ‘purchas[ing] substantially
all of the assets and assum|iadfjJdeposit and substantially allhar liabilities’ of WaMu.” (1d.)
The FDIC wrote “[t]he only limitation on JPMCassumption of WaMu's liabilities is that the
liability be ‘refleced’ on WaMu’s ‘Books and Recordas of September 25, 2008.”_{id.
Plaintiffs argue the liabilities on the “Books aRdcords” sold to JPM@clude the securities
liabilities related to tis litigation and that Plaintiffs shaiibe given leave to add JPMC as a

party. (Id.at7.)

Analysis
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A. Amendmenimproper

Leave to amend is to be freely given whestige so requires. Fed. R. Civ. P. 15(a)(2).
“In the absence of any apparent or declaredar-such as undue delagpd faith or dilatory

motive on the part of the movangpeated failure to cure dekeicies by amendments previougl

allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, |futility

of amendment, etc.-the leavaught should, as the rules requioe, ‘freely given.” Foman v.

Davis 371 U.S. 178, 182 (1962). “A proposed amendneefutile only if no set of facts can be

proved under the amendment to the pleadings that would constitute a valid and sufficient|claim

or defense.”_Miller v. Rykoff-Sexton, Ind45 F.2d 209, 214 (9th Cir. 1988). Prejudice is the
factor accorded the greatest glgt, but a strong showing of anytbie other factors will counsel

against granting leave to amend. Eminence Cap., LLC v. Aspeon31eck-.3d 1048, 1052 (9th

Cir. 2003). Given that Plairits have already filed an amended complaint, the Court’s
“discretion to deny leave to amend is particyldoroad where plaintifhas previously amendeg

the complaint.”_City of Los Angeles v. San Pedro Boat WaBBS F.3d 440, 454 (9th Cir.

20011) (quotation omitted).
As explained below, Plaintiffs’ proposed amendment is futile and untimely. The Court

DENIES the motion.

1. Futility

Plaintiffs have not shown a kéargument as to how JPM&Equired the liability at issug
in this litigation when it purchased WaMu’s asstom the FDIC. The proposed amendment is
futile.

Plaintiffs fail to advance a legally{sported theory to explain how JMPC acquired
WMB'’s liability for any violations of the Secities Act in relation to the mortgage backed
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securities at issue her. The one published Niteuit case Plaintiffs rely on is inapposite. Ir

Heinrichs v. Valley View Dev.474 F.3d 609, 614-15 (9th Cir. 200fHe court held that once 4

asset (in that case a loan notdyh®y the FDIC as receiver is sold by the FDIC, any contrac
claims against that asset are twbe brought against the FDHDd are not subject to FIRREA
That is, once an asset is soldy @ontractual claims related taethsset are to be brought agai
the purchaser of the asset, not the FDIC. Bt the same principle Plaintiffs attempt to
invoke here. Plaintiffs do not seekassert a contraal claim against JPMC. Instead, Plaint
argue that JIPMC acquired all liability for any Sefoes Act claims tied tonisrepresentations o
omission made in the sale of certain mortgagkéa securities. The court’s ruling_in Heinric
does not support Plaintiffs’ argument that JPREQuired such non-conttaal liability. The
Court rejects any reliance on Heinrichs

Plaintiffs also argue thalhe FDIC’s purportedly “newposition in a different case
involving Deutsche Bank supgsrtheir claims. Like the holding in Heinrightbe FDIC’s
position is both factually and legallynrelated to the case before the Court. In the case Pla
rely on, Deutsche Bank sought to enforce conti@atbligations against the FDIC related to
various trusts WaMu held on its “Books d@Rdcords” when WaMu failed. (Dkt. No. 269-1 a
1-5.) In response to Deutsche Bank’s claims,RBIC argued that it hagbld those contractua
liabilities to JPMC and tit any claims had to be brought against JPMC. afl86-37.) Similar
to Heinrichs the FDIC merely took the position that argntractual liabilities tied to securities|
sold to JPMC belong to JPMC. The FDIC novéhargued that JPMC assumed any liability f
Securities Act claims tied to asych securities. The FDIC’s ptign in the Deutsche Bank ca
does not open the door to amendment. Plaintiffs also argue that the D.C. Circuit has foul

FIRREA inapplicable to claims @htical to theirs and that JPMsBould therefore be added as

N
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party. (Dkt. No. 274 at 7.) Yet the case Pléisttite involved a question of whether FIRREA
applied to JPMC where JPMC was sued for antsomissions it itself allegedly undertook. A

Nat'l Ins. Co. v. FDIC 642 F.3d 1137 (D.C. Cir. 2011). The c@smapposite, as Plaintiffs he

nowhere suggest that JPMC itself egegd in any acts or omissions.

Plaintiffs lastly argue that there iganuine dispute about wihetr the Securities Act
claims they assert were on the “Books amgdtds” of WMB at the time JPMC made its
purchase from FDIC of WMB'’s astseand liabilities. They havailed to advance a legal theo
to support this asserti@nd it is highly attenuated. Theatlawsuit was filed does not mean it
became a liability on the “Book$id Records.” Plaintiffs cite to no authority to support this
factual assertion. Contrary to Plaintiffs’ gam, JPMC has cited to a number of cases wher
courts have rejected Plaintiffs’ argument thBMC assumed liability for acts or omission of

WaMu or its agents. (Dkt. No. 268 at 24-25.) For example, in In re,SIdrkB.R. 592, 602

(Bankr. S.D. Ohio 2010), the court concludedt JIPMC assumed no liability for acts or

omissions of WaMu’s employees withgeed to a particular loan. See alsloer-Shukofsky v.

JPMorgan Chase & Cor55 F. Supp. 2d 441, 446 (E.D.N.Y. 20{B)LSA claims arising out off

WaMu'’s acts or omissions did not pass to JPMEIpintiffs argue ira footnote that Shirls
distinguishable because the agreement betdB®8C and the FDIC expressly carved out
borrower claims like the ones in ShirkDkt. No. 274 at 8 n.3.) It isue that the clause in the
agreement exists, but the court’s conclusion in Shinked instead on aratghtforward reading
of FIRREA and its conclusion & acts or omissions underéakby WaMu employees did not
transfer to JPMC._Shirlkd37 B.R. at 602. Without a legal theory as to how the liability wag
transferred, the mere possibility factual allegations alordoes not serve to support an

amendment that is legally untenable.
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The Court finds Plaintiffs’ proposed amenditertile in light of Plaintiffs’ failure to
advance any theory of liability against JPMC.

2. UndueDelay

JPMC argues that Plaintiffs have failediove for amendment in a timely manner. T
Court finds this argument persuasive. The only new “fact” Plaintiffotrots the position the
FDIC has taken in an unrelatedse involving Deutsche Bank. Asgplained above, this positiq
is not relevant to the present litigation. Btdfs were free to argue that JPMC assumed the
liabilities of WMB at the outset dhis litigation. Instead, they paitted the FDIC to intervene
Moreover, the Deutsche Bank case cited fied on August 26, 2009 and the FDIC presentsg
its purportedly “new’position as early a®une 17, 2010. The FDIC’s position was thus
publically available over a year ago, and thepmsed amendment is untimely. In addition to
finding the proposed amendment legally futile, the Court finds the motion untimely.

3. BadFaith

JPMC has not argued that there is anyewig of bad faith and the Court does not fin

any. lIts absence, however, does not outweigtittile and untimely nature of the proposed

amendment.

4, Prejudice

The Court finds there to bigtle prejudice to JPMC if ama&ment is allowed. Plaintiffs
make much of the fact that nonkthe current pdies to the litigation opposed the motion to

amend as evidence there is no prejudice. ddmges little weight. JPMC has argued that
litigating the question of whether JPMC assdrtiee control person liability will expend extra
resources to litigate a collateral issue. T&isot the most compelling argument. The issue

could likely be resolved through motionsaptice that would not delay the proceedings,

he
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particularly given the amount of tarleft before dispositive motiomeadline. It is possible tha
JPMC would need to conduct discovery beyondctireent deadline, which is a small but not
insignificant issue that could prejudice its effafts is brought in as a party. Given these
considerations, the Court finds tedp be some prejudice to JPNfGhe amendment is alloweq

5. Conclusion

Having considered all fodactors, the Court finds th@oposed amendment improper.
The proposed amendment is both untimely and futnile there is no evidence of bad faith
and little evidence of prejudice, the Court doesfind the amendment proper. Plaintiffs’

motion is DENIED.

B. Requesto Vacate
As an alternative request, Plaintiffs ask Court to vacate its order dismissing WMB
and instead issue an order naming JPMC asubeessor-in-interest WMB. As explained

above, Plaintiffs have advanced no legal baswlioh to permit JPMC to be substituted as 3
party. Plaintiffs’ unsupported requéstvacate the order is DENIED.
Conclusion

Plaintiffs have not provided a cogentreasoned theory of successor liability as to

JPMC. They have failed to show any valid mrae/hy they should be permitted to file anothe

amended complaint, where the proposed amentdimentimely and futile. There is also no
basis to vacate the Court’s prior ordd’he Court DENIES the motion.
The clerk is ordered tprovide copies of this order to all counsel.

Dated this 2nd day of September, 2011.

Nt

Marsha J. Pechman

—

United States District Judge

ORDER DENYING MOTION FOR LEAVE TO
AMEND- 7



