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1 THE HONORABLE THOMAS S. ZILLY
2
3
4
5
6
! UNITED STATES DISTRICT COURT
8 FOR THE WESTERN DISTRIT OF WASHINGTON
AT SEATTLE

ING BANK, a federal savings bank,
10

11 Plaintiff, No. C09-124Z

12 VS.
ORDER
13 1| JACOB A. KORN, et al.,

14
Defendants.

15

16 THIS MATTER comes befi@ the Court on ces-motions for summary

17
judgment, docket nos. 302 and 307. Havingewed the papers filed in support of,

18

0 and opposition to, the parties’ motiotise Court enters #hfollowing Order.

o |l BACKGROUND

21 On or about June 14, 2008, defendadgts and Tatyan&otelevskiy submitted

22 lla loan application (the “Application”) tolaintiff ING Bank (“ING”) in connection

23
with defendants’ efforts tobtain a loan for the purchase of residential property

24

s located at 23728 29thvenue West, Brier, Washingt@&8036 (the “Property”). Gray

-6 || Decl. at 17, Ex. C, docket no. 309. eTApplication describes defendant Tatyana
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Kotelevskiy as having a monthly incora€$15,400.00 for her work as finance
director at Euro and Exotic Garage, In@ray Decl., Ex. C, docket no. 309. At the
time the Application was submitted, howevdefendant Tatyan&otelevskiy did not

have a monthly income of $15,400.00, aheé was not employed by Euro and Exotig

Garage. Park Decl. at Ex. A (. Kotelevskiy Dep. at 13:5-17), docket no. 308-1; se

alsoid. at Ex. B (T. Kotelevskiy Dep. dt1:11-14, 17:13-15, 12:13). Defendant
Viktor Kobzar, a mortgage broker for danwide Lending, prepared and submitted
the Application on behalf of the KotelevskiyKotelevskiy Decl. at 2docket no. 312.

ING relies upon loan applicgsto provide accuratend truthful information in
their loan applications. Gray Decl. at | @i6¢cket no. 309. As a result, based on the
representations in the Application, INGpapved Tatyana Kotelevskiy for a mortgage
loan in the amount ¢#620,000.00. Idat 6.

On or about July 22008, defendants executegdramissory note (the “Note”)
in favor of ING. Id.at Ex. A. The note was securegla deed of trust (the “Deed”),
also executed by the defendants in fadING on or abotuJuly 29. Id.at Ex. B.
Pursuant to the Note, defendants agteatdake monthly installment payments
commencing on September 1, 2008,tocanng on the first day of each month
thereafter until August 1, 2038. ldt Ex. A. However, defendants never made any
payments on the Note after August 20@ay Decl. at § 11, docket no. 309. As a
result, ING accelerated the pagnis on the Note, and asMérch 3, 2011, defendants

are $736,474.74 in arrears. &.Ex. E.
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The improvements on the Property werstd®yed by a fire in March 20009.
Kotelevskiy Decl. at 3, ddet no. 312 (“Our home that we built for our family has
been destroyed.”). As a result, the Prop&tyninhabitable and the Kotelevskiys hay
not resided there since the fire. $ae

Il. DISCUSSION

A. Standard of Review
Summary judgment is appropriate wheieete is no genuine dispute as to any
material fact and the movant is entitled tdgment as a matter of law.” Fed. R. Civ.

P. 56(a); Anderson \Liberty Lobby, Inc, 477 U.S. 242, 247 (1986). The Court mus

draw all reasonable inferences inda of the non-moving party. SéeD.I.C. v.

O’'Melveny & Meyers 969 F.2d 744, 747 (9 Cir.1992), rev'don othergrounds 512

U.S. 79 (1994).

B. Defendants’ Motion for Partial Summary Judgment and Dismissal,
docket no. 302

Defendants move for partial summauggment, requesting that the Court
dismiss ING’s request for a deficiency judgmhe its claim for judicial foreclosure
(Twenty-Fifth Cause of Action). The dei@ants also move for summary judgment o
ING’s claim for fraud in the inducement (Elente Cause of Action), or alternatively,
for dismissal of that claim pursuiato Fed. R. Civ. P. 9(b).

1. ING’s Judicial Foreclosurand Deficiency Judgment Claim
(Twenty-Fifth Cause of Action)

A mortgagee may not obtain a deficienaggment against a mortgagor in a

judicial foreclosure of improved, non-aguitural property, if the property has been
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abandoned for at least six mbsitprior to the decree ofreclosure. RCW 61.12.094.
Lack of occupancy by the mortgagor foc@tinuous period adix months or more
prior to the decree of foremdure, coupled with a failute make payment upon the
mortgage obligation within that sixanth period is prima facie evidence of
abandonment. RCW 61.12.093.

Defendants argue that they abandoned the Property after the March 2009 f
and as such, ING is not entitled to a defndy judgment in adtion to a foreclosure
decree because more than six month& lpassed since the abandonment. See
Kotelevskiy Decl., docket n@12. However, the special foreclosure provisions in
RCW 61.12.093-.095 were enacted for leaefit of the mortgagee, not the

mortgagor._SeMletro. Fed. Sav. & Loan Ass’n v. Roberf@ Wn. App. 104, 863

P.2d 615 (1994) (holding that the provissoof RCW 61.12.09395 apply where “the
mortgagee is willing to forega deficiency judgment . .).” Mortgagors, such as the
defendants, are not entitled to sedinding of abandonment and relief from a
deficiency judgment. Sead.; seealsoORCW 61.12.093 (providing that it is the
mortgagee, not the mortgagor, who mustpl abandonment, ifélmortgagee is to
obtain the right to a judiciaale free of redemption rights).

Moreover, the provisions of RCW 61.12.093-.095 only apply to judicial
foreclosures of improvepdroperties. RCW 61.12.093 (“In actions to foreclose

mortgages on real property improved by structure or structurés(emphasis

added). The improvements on the Propertyevaestroyed by fire in 2009, and as
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such, even if the defendant mortgagors hadight to seek a finding of abandonment

RCW 61.12.094 does not apply to precllid& from seeking a deficiency judgment.
Accordingly, the Court DENIES defendamtsotion for partial summary judgment on
ING'’s judicial foreclosure claim.

2. ING’s Fraud Claim (Eeventh Cause of Action)

Defendants move to dismiss ING’s fraud oigdursuant to Fed. R. Civ. P. 9(b)
for failure to plead fraud witparticularity. In the altmative, defendants move for
partial summary judgment.

First, defendants argue that the compléarls to satisfy the requirements of
Fed. R. Civ. P. 9(b), which requires atyaleading fraud to state with particularity
the circumstances constituting the fra®pecifically, defendants argue that ING
failed to plead specific facts demonstrating tburth and fifth elements of fraud:
knowledge of falsity and intent to defraiddowever, although Rule 9(b) requires
fraud to be pleaded with particularitym]alice, intent,knowledge, and other
conditions of a person’s mind mae alleged generally.” BeR. Civ. P. 9(b). The
complaint alleges that the defendantsémtonally and materily misstated Tatyana
Kotelevskiy’s income and employment history in the loan application submitted to

ING, for the purpose of inducing ING to matkee loan to Tatyana Kelevskiy. . . .”

! Under Washington law, to establish aisi for fraud the plaitiff must prove the
following nine elements: (1) a represergatof an existing fact; (2) the fact is
material; (3) the fact is fads (4) the defendant knew the fact was false or was ignor
of its truth; (5) the defendant intended phiaintiff to act on the fact; (6) the plaintiff
did not know the fact was fas(7) the plaintiff relied othe truth of the fact; (8) the

plaintiff had a right to rely on it; and (9)dfplaintiff was damaged. Baddeley v. Seek

138 Wn. App. 333, 33838 156 P.3d 959 (2007).
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1st Am. Compl. at § 213, deet no. 105. The complaisttisfies Rule 9(b)’s low
standard for pleading conditions of the mind.

In the alternative, defendants arguattiNG cannot, as a matter of law,
establish the eighth element of a frauairdl (reliance on the false statement).
Specifically, defendants contend that INGIl@aduty to investigte the accuracy of
defendants’ income and employment histasystated on the Application, and that
ING'’s failure to do so bars it from relying dime Application. Defendants rely heavily
on In re Hill 2008 WL 2227359 (Bankr. N.D. C&008) for the proposition that a
lender cannot show the retiee element of a fraud claim if the lender failed to
investigate red flags in a loan dpption. However, the In re Hithpinion was issued
after a trial on the merits, not on summargggment where the Court must construe g
facts in favor of the non-moving partjyoreover, in that cas¢he bank ignored the
fact that the borrowers’ multiplean applications containetifferent information._Id.
at *15. The court held that the variatidretween the loan appétions should have

raised red flags and triggertdther investigation._ld.Conversely, in this case,

defendants only submitted oloan application._Se@ray Decl. at | 6, docket no. 309|

Consequently, there were no similar rexy that might give rise to a duty to
investigate, and In re Hilk inapposite.
Finally, defendants argue that ING canrely on the Application because ING

failed to investigate defendants’ income and employment history, despite charging

defendants a $695.00 “underwriting fee” fbat purpose. Defendants rely exclusively

ORDER - 6
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on their “statement of undigged facts” for the proposition that ING charged them a
underwriting fee to cover the cost of \gig defendants’ iname. Statement of
Undisputed Facts at 1 9, docket 864 (“ING Bank was paid $695.00 for
underwriting (verification osupplied financial informatior’). The statement, signed
only by defendants’ attorney, is not made urahgh or on personal knowledge, and i
not evidence that may be relied uporstpport defendants’ motion for summary
judgment® Moreover, although defendants contend that the statement contains of
“undisputed” facts, that contention is patlg incorrect. For example, ING submits
that it does not charge a fee to subsidizectist of verifying income levels in loan
applications because it relies on applicaotgrovide accurate farmation about their
income levels. Gray Decl. §t16, docket no. 309.

Reliance is normally a question for tluey, and may only be decided as a

matter of law if reasonable minds canndtati Burnside v. Simpson Paper Cb23

Wn.2d 93, 105, 864 P.2d 937 (1994). Héne,reliance element raulbe determined
by a jury because there is a genuine displtiteaterial fact as to whether ING relied

on the representations in the defendalotsh application t@pprove the loan.

? Defendants attached the deposition transéoiptiNG'’s witness Thomas T. Houlihan
to the statement of undisputed facts ashierevidence in suppoof their contention
that ING failed to investigate defendantsg€ome. Mr. Houlihan’s deposition has not

been authenticated, and therefs not admissible. Fed. R. Evid. 901. Moreover, Mr.

Houlihan’s testimony is consistent withetievidence submitted by ING. He testified
that the bank did not investigate defemidaincome because the bank relies on
applicants to provide accuratdormation in their loampplications. Statement of
Undisputed Facts, Ex. (Houlih@ep. at 14:2-5), docket no. 304.
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Therefore, the Court DENIES defendantsdtion for summary judgment on ING’s
fraud claim.
C. Plaintiff's Motion for Summary Judgment, docket no. 307

ING moves for summary judgment on tloaif claims alleged in the complaint
against the Kotelevskiys: Racketedituanced and Corrugdrganizations Act
(“RICQO”) (Second Cause of Action), \WWhington Criminal Profiteering Act
(“WCPA”) (Fourth Cause of Action), fraud@leventh Cause of Action), and judicial
foreclosure (Twenty-Fifth Cause of Actioh).

1. ING’s RICO Claim (Second Cause of Action)

ING brings a RICO conspiracy claimaigst the defendantsder 18 U.S.C.
§ 1962(d), which provides as follows: “ltalhbe unlawful for any person to conspire
to violate [RICO sections 1962(a), (b), o)](t To prevail on its RICO conspiracy
claim, ING must first estdish the elements of a RIC§2ction 1962(c) claim. See

Simon v. Value Behavioral Health, In@08 F.3d 1073, 10849 Cir. 2000) (holding

that the failure to plead the requisite edts to establish a violation of section

® ING’s motion also purports to move for summary judgment on ING’s “breach of
contract” claim against the defendants. Sipeadly, ING contends that it is entitled to
judgment against the defendants for braaglheir obligationsinder the Note.
However, ING cannot pursue a breach of cacttclaim for defedants’ obligations
under the Note while simultaneously pursuing foreclosure of the Deed. RCW
61.12.120 (“The plaintiff shall not proceaaforeclose his mortgage while he is
prosecuting any other action for the saaebt or matter which is secured by the
mortgage . . . nor shall he prosecute amgoaction for the same matter while he is
foreclosing his mortgage or prosecutingidgment of foreclosure.”). As such, the
Court DENIES ING’s motion for summaiydgment for breach of contract.

ORDER -8
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1962(c) “implicitly means thahe plaintiff cannot plead conspiracy [under section

1962(d)] to violate [section 1962(.”), overruled on other grounds b®dom v.

Microsoft Corp, 486 F.3d 541 (9th Cir. 2007Y.0 prove a claim under section

1962(c), a plaintiff must eddéish the following four elemnts: (1) conduct (2) of an

enterprise (3) through a pattern (4) atketeering activity. Miller v. Yokohama Tire

Corp, 358 F.3d 616, 620 (9th IC2004). The plaintiff must also prove that the
racketeering activity is the proximate cao$e¢he plaintiff's injury. 18 U.S.C.
8 1964(c) (requiring that the plaintiff's imp be the result of a violation of section
1962).

ING argues that since defendants hanbkmitted no evidence in opposition to
ING’s motion on the RICO claim, defendarhave failed to meet their burden and
summary judgment is appropriate. HoweVsummary judgment cannot be granted
by default, even if there is a completedad to respond to thaotion, much less when
an attempted response fails to [submitlexce in complianceyith Rule 56(c)
requirements.” Fed. R. Civ. P. 56 2010tcta subdivision (e). The Court may only
grant summary judgment if the motion anggsarting materials show that the movant
IS entitled to it._Id. Accordingly, ING must submit édence proving it is entitled to
summary judgment on its RICO claim andymmet simply rely on the allegations in
the complaint._SeEed. R. Civ. P. 56(c)(1).

ING has failed to meet its burden to subavidence demonstrating that there i

no genuine issue of material fact on eacthefelements of its RICO claim. For

ORDER -9
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example, to establish a pattern of racketggactivity requires at least two predicate

offenses._Clark v. Time Warner Cap®3 F.3d 1110, 111@®th Cir. 2008). Here,

ING contends that the predicate offensessisted of bank fraud8 U.S.C. § 1344),
mail fraud (18 U.S.C. § 1341), dvire fraud (18 U.S.C. § 1348)Specifically, ING
argues that the Kotelevskiys conspired witktor Kobzar and the other defendants ir
this case to submit a falsified loan applioatthat inflated their income and containec
inaccurate employment infoation. Even if the Qart were to accept ING’s
contention as true, howevergteubmission of the falsgd loan application would
constitute only one predicate act of ratdering activity. ING has not submitted any
evidence of other predicagéets of racketeering activitgnd as such, ING cannot
prove the existence of a pattériccordingly, the Court DENIES ING’s motion for

summary judgment on i®ICO conspiracy claim.

* ING also appears to argue that defenslamade false statements to a financial
institution in violation oflt8 U.S.C. § 1014, and thtite violation constitutes a
predicate act of criminal conduct. Howvee, “a violation of [18 U.S.C. 8§ 1014] does
not constitute a racketeering offense urfsiection 1961.”_Crown Heights Jewish
Comm. Council, Inc. v. Fische83 F. Supp. 2d 231, 238 (E.D.N.Y. 1999); ats®

18 U.S.C. § 1961(1).

> To establish a RICO pattern, ING miistther establish that the racketeering
predicates are 1) related (the relationshgmant); and 2) part of a continuous patteri
that either threatens or caitstes long-term criminal activitgthe continuity element).
H.J., Inc. v. Nw. Bell Tel. C0492 U.S. 229, 239 (1989 ontinuity requires either
past conduct that by its nature projects thifuture with a threat of repetition, or,
where there is no threat of future cnival conduct, by demonstrating that the
defendant was engaged in a series of rélptedicates extending over a substantial
period. _Id; Allwaste, Inc. v. Hecht65 F.3d 1523, 1528 (9thi1CiL995). Even if the
Court were to construe the defendantdiraission of the singllan application as
multiple predicate acts, ING has notsm continuity. ING has submitted no

ORDER - 10




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

2. ING’s WCPA Claim (Fourth Cause of Action)

To establish a claim under the WCPA, aipliff must show that the defendants

engaged in a pattern of criminal profiteering, which means:

[E]ngaging in at least three actsariminal profiteering, one of which
occurred after July 1, 1985, and thst of which occurred within five
years . . . after the earliest actooiminal profiteering. In order to
constitute a pattern, the three acts niaste the same or similar intent,
results, accomplices, principals, victims, or methods of commission, or
be otherwise interrelated by diginshing characteristics including a
nexus to the same enterpriseganust not be isolated events.

RCW 9A.82.010(12). In adddn, to show a pattern undiie WCPA, a plaintiff must
also make the same showing required b ®l relationship plus continuity. See

State v. Barnes85 Wn. App. 638, 66832 P.2d 669 (1997). As with its RICO

claims, ING has failed to submit evidence ofltiple acts of criminal profiteering, and
has failed to show continuity. Theoe¢, the Court DENIES ING’s motion for
summary judgment ois WCPA claim.

3. ING’sFraudClaim (Eleventh Cause of Action)

ING contends that the defendantsnmitted fraud when they submitted the
Application, which falsely stated that Tatyana Kotelevskiy’s income was $15,400.(
and falsely stated that she was employe&ino and Exotic Gage, Inc. There are
genuine issues of material fact thatg@ude summary judgment on this claim. For

example, defendants contend that ING cammnove intent to defraud because Viktor

evidence from which the Court canrfer the threat of future criminal conduct, and the
submission of a single falsified loan ajgpliion does not amoutd criminal conduct
extending over a substantial period of time.

ORDER - 11
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Kobzar inserted the falsefarmation into the Applicatin, and defendants did not see

the Application until after the comencement of this litigatich.Kotelevskiy Decl. at

® ING argues that the Court should eigard Tatyana Kotelevskiy’s declaration
because it is inconsistent with tfelowing testimony from her deposition:

Q: Okay. And if you turn one mopage to page to, and you go two-
thirds of the way down the page, again it says, “Borrower’s signature,
and is that your signature, Ms. Kotelevskiy?

A: This one. | don’t know. This cadibe. I think this might have been,
but the date that’'s written doesn’ololike my handwriting, so | don’t —
It's kind of weird.

Q: Okay. So, this could be your signature?
A: It could be, yes.

Park Decl. Ex. B (T. Kotelevskiy Dep. 20:1-7), docket no. 308. ING argues that
since Tatyana testified that it “could berlsgnature on the Application, she is
precluded from denying in her declacatithat she was unaware of the false
information in the Application.“The general rule in thMinth Circuit is that a party
cannot create an issue of fact by andaffit contradictindnis prior deposition
testimony.” Van Asdale v. Int'l Game Tec¢h.77 F.3d 989, 998 (9th Cir. 2009). “At
the same time, however, it mums recognized that the shaffidavit rule is in tension
with the principle that a court’s role deciding a summary judgment motion is not to
make credibility determinations @reigh conflicting evidence.” _IdTherefore, the
Ninth Circuit has directed that the shaffidavit rule “shoudl be applied with
caution.” Id. “Inconsistencies between a pastgleposition testimony and subsequer
affidavit must be clear and unambigudagustify striking the affidavit.”_ld.
(emphasis added). Here, the purportednsistency between Tatyana’s deposition
testimony and her declaration are far froeacland unambiguous. For example, her
admission that the signature on page fouhefApplication “could be” hers does not
contradict her declaration testimony that ditenot see the falsified information in theg
Application before it was submitted becausaa of the purportedlfalse information
is set forth on page four. SPark Decl., Ex. C, docket no. 308. Moreover, Ms.
Kotelevskiy unambiguously testified at her deposition that it was not her signature
page three of the Application. ldt Ex. B (T. Kotelevskiy Dep. at 19:14-25), docket
no. 308 (“No. | don’t know. No, it doesn't.think that’s the one we were really
figuring out. It does not look like mine.”)-inally, Ms. Kotelevskiy also testified at
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2, docket no. 312. Accordingly,éfCourt DENIES INGs motion for summary
judgment on its fraud claim.

4. ING’sJudicialForeclosureClaim (Twenty-Fifth Cause of Action)

Foreclosure is appropriate where thedier can show a breach of the terms of
the promissory note and deed of trust, regtand failure to cure. Here, defendants
executed the Note in favor of ING, andegd to make monthly payments beginning
on September 1, 2008. Gray Decl., ExdAcket no. 309. Repayment of the Note
was secured by the Deed oe froperty, which defendants also executed in favor o
ING. 1d., Ex. B. Defendants breached theitigdtions under th&lote when they
failed to make the required payments. Gray Decl. at 1 11, docket no. 309.
Defendants’ breach of the Notealso a breach of the Deed. ,|Bx. B at 2.
Defendants’ breach of the B&, and contiuing default and failure to cure, entitles
ING to all of the available remedies set foih the complaint, including a foreclosure
decree and a deficiency judgment. €WV 61.12.040.

Defendants concede that ING is entitlecGtimreclosure decree. Resp. at 3,
docket no. 311. However, @mdants dispute that ING is entitled to a deficiency

judgment. As discussed above in corimecwith defendants’ motion for partial

her deposition, consistent with her dediam that she had not seen the Application
prior to this litigation._Id(T. Kotelevskiy Dep. at5:20-25, 16:1). Thus, the
inconsistency between Ms. Kotelevskigisposition testimony and her subsequent
declaration, if indeed they are inconsigtat all, was present at the time of her
deposition, in which case IN&attorneys were digated to clarify the discrepancy,
which they failed to do. écordingly, the sham affid&wule does not apply, and
Tatyana Kotelevskiy’'s declatian is properly before th€ourt for consideration.
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summary judgment, however, ING is entitlecatdeficiency judgment. Accordingly,
the Court GRANTS ING’s mion for summary judgment on its judicial foreclosure
claim. The Court will issue a foreclosurectee and deficiency judgment in favor of
ING at the conclusion of the case, cotesis with state law requirements. JREW
61.12.060; RCW 61.12.070.

.  CONCLUSION

For the foregoing reasons, the CADENIES defendantshotion for summary
judgment, docket no. 302. The Court GRABIIN part and DENIES in part ING’s
motion for summary judgmerdocket no. 307. The CAUBRANTS in part ING’s
motion for summary judgmewh its claim for judiciaforeclosure (Twenty-Fifth
Cause of Action). The Court DENIESpart ING’s motion as to its RICO, WCPA,
and fraud claims (Second, FourthdsEleventh Causes of Action).

IT IS SO ORDERED.

DATED this 29th dayof April, 2011.

WSW

Thomas S. Zilly
United States District Judge
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