Cook v. RSC Equipment Rental Inc

10

11

12

13

14

15

16

17

18

19

20

21

22

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SHONN D. COOK, CASE NO. C09-0376JLR
Plaintiff, ORDER ON MOTIONS FOR

SUMMARY JUDGMENT

V.

RSC EQUIPMENT RENTAL, et al.,

Defendants.

This matter comes before the court oa thotions for summary judgment filed by

Defendants RSC Equipment Rental, IfRSC”) and Robinson Construction Co.

Doc. 54

(“Robinson”) (Dkt. ## 28, 31)Having considered the submissions of the parties and the

materials in the record, and neither pdréying requested oral argument, the court
GRANTS in part and DENIE# part RSC’s motion for sunmary judgment (Dkt. # 28)

and GRANTS in part and DNHES in part Robinson’siotion for summary judgment

(Dkt. # 31).
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. BACKGROUND

On October 8, 2007, PIdiff Shonn D. Cook was seriolysinjured when he fell
out of the open gate of a Genie scissor lith &bwe’s store in Monroe, Washington. A
the time of his accident, Mr. Cook was sprayapag the ceiling of the store. Mr. Cool
states that when he stepped backward emplatform of the scissor lift to review his
work, he stepped through the open gate alhadarly 20 feet onto the concrete floor.
(Cook Dep' 202:12-20.) Defendant Robinson whe general contractor for the Lowe
project. At the time of the accident, MPook was an employee of DM Hoggatt Painti
(“Hoggatt”), one of Robinson’s subcontractérsioggatt had rented the scissor lift fro
Defendant RSC, which delivered the scisdbtd the Lowe’s jobsite on September 21
2007. Gee2d Kahler Decl. (Dkt. # 37) Ex. 10.) ddgatt employees had been working
the Lowe’s site for about 17 days before Mr. Cook’s accident.

Mr. Cook was an experiencedinter who had used scissor lifts on multiple pri
projects. (Cook Dep. 127:15-129:22.) Tdes evidence thaflr. Cook had most
recently been trained and certified on saigboperation on September 14, 2007, but
fellow Hoggatt employee states that no tnagniook place and that Hoggatt's secretar
filled out the certifications. (Reinhard Deélt. 2 (Dkt. # 31-3) Ex. 3 (“Hoggatt Dep”)

Ex. 2 (certification card); Richardson De@kt. # 35)  8.) Nevertheless, itis

! The parties have submitted multiplecerpts from Mr. Cook’s February 22, 2010
deposition. (Campbell Decl. (Dkt. # 29) Ex. Reinhard Decl. Pt. 1 (Dkt. # 31-2) Ex. 1; 2d
Kahler Decl. (Dkt. # 37) Ex. 3.) For simplicity céference, the court cites directly to the pag
of the Cook deposition.
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2 Hoggatt is not a party to this lawsuit.
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undisputed that Mr. Cook received scissfirttaining in September 2006, and Mr. Co(
states that he was already familiar witrssor lift operation as well as with the scissof
lift's user manuals and warning signs.o@® Dep. 130:16-133:24:41:22-142:11.)

Mr. Cook understood from his experience tiet gate to the scissor lift would
automatically slam shut whdre entered the lift. @k Dep. 142:12-144:16.) He
cannot, however, recall if the gate latcldtken he entered the lift on the day of the

accident. (Cook Dep. 151:7-11He could not hear the gadlam because he is deaf in

one ear and the Lowe’s jobsite was loudodiDep. 144:3-6;46:16-147:8.) Mr. Cook

also does not remember if he took any préoas to ensure that the gate was closed,
aside from glancing at it. (Cook Dep. 144:6-187:4-189:16.) MiCook agrees that if
the safety latch on the gate was working angaged, the gate waluhot have opened @
its own. (Cook Dep. 189:9-20.)

Robinson’s superintendent for the Lowpi®ject, Lee Randall, completed an
accident report after Mr. Cook fell. (2d Kah[ecl. Ex. 6.) The i@ort stated that the
“spring loaded gate did halose automatically.” Id.) A subsequent inspection reveal
that the two springs aie scissor lift's entry gate were brokeiseé idEXx. 8.)

.  ANALYSIS

A. Summary Judgment Standard

Summary judgment is appropriate if “tpkeadings, the discovery and disclosur
materials on file, and any affidavits,” wherewied in the light most favorable to the ng

moving party, “show that there is no genuissgue as to any material fact and that the

Dk

n

ed

e

movant is entitled to judgment as a matielaw.” Fed. R. Civ. P. 56(c)(2Eelotex
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Corp. v. Catrett477 U.S. 317, 322 (1988Ralen v. County of Los Angele7 F.3d

652, 658 (9th Cir. 2007). The moving pabiyars the initial burden of showing there i

v 2)

no genuine issue of material fact and thabhsghe is entitled to prevail as a matter of

law. Celotex 477 U.S. at 323. If the moving party meets his or her burden, then the non-

moving party “must make a showing suffici¢atestablish a genuine dispute of materjal
fact regarding the existencetbe essential elements okluase that he must prove at
trial” in order to withstand summary judgmer@alen 477 F.3d at 658. The non-
moving party “must present affirmaéwevidence to make this showingdd.
Furthermore, as the Ninth Circuit teachgis]ald assertions that genuine issues of
material fact exist are insuéient,” and a mere scintilla evidence supporting a party’s
position is also inadequatéd.

B. RSC’s Motion for Summary Judgment

RSC contends that it is entitled to summary judgmeniorCook’s claims
against it because Mr. Cookro®ot present evidence ediabing (1) that the springs
were already broken when RSC delivered thsssc lift to the Lowss jobsite; (2) that
the broken springs were a proximate caudeifaccident; and (3) that any lack of
warnings was a proximate cause of his accident.

1. RSC’'s Motion to Strike the Testimony of Richard Gill

RSC moves to strike the testimony of.MLook’s expert witness, Richard Gill,
Ph.D., a human factors engineering consukkalk professor of mechanical engineering.
RSC objects to Dr. Gill's testimony regardihis opinion that it was likely that the

springs on the scissor lift gate were athglroken before RSC delivered the lift to the

ORDER- 4
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Lowe’s job site. $ee2d Kahler Decl. Ex. 12 (“Gill Dg.”) 16:21-23.) RSC further
objects to Dr. Gill's testimony that Mr. Cook’s failure to detect the difference betwe
spring-loaded and a nonspritgaded gate could be egohed because detecting the
absence of a stimulus is “in general. not the way the human perceptual system
works.” (Gill Dep. 22:17-23:2; 102:7-20.) RSC contends that Dr. Gill's testimony i
inadmissible because Dr. Gill had no factoasis for his opinionand the opinions are
unreliable.

Federal Rule of Evidence 702 provides,

If scientific, technical, or other speciadid knowledge will assist the trier of

fact to understand the evidence ordi&termine a fact in issue, a witness

qualified as an expert by knowledgskill, experience, training, or

education, may testify thereto in the foohan opinion or otherwise, if (1)

the testimony is based upon sufficienttfaor data, (2) the testimony is the

product of reliable principles and theds, and (3) the witness has applied

the principles and methods reliably to the facts of the case.

Fed. R. Evid. 702. Having reviewed.[Gill's deposition testimony, curriculum vitae

(2d Kahler Decl. Ex. 20), expert rep@Reinhard Decl. (Dkt. # 32) Ex. 7 (“Gill

Report”)), and declaration (Gill Decl. (Dkt. #)}9as well as the relevant case law, the

court finds that Dr. Gill's testimony meetsthequirements of Rule 702. The court
therefore denies RSC’s motion to strike Dr. Gill's testimony. RSC’s objections to [
Gill's testimony can be addressed atlttimough rebuttal withesses and cross-

examination, and the jury caetermine how much weight ggve to Dr. Gill's opinions.

2. Failure to Inspect

Mr. Cook alleges that RSC giegently failed to conduch reasonable inspection

en a

[92)

L4

N

r.

of

d

the scissor lift before deliverg it to the Lowe’s jobsite, artiat this negligence resulte
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in his injuries. Because Mr. Cook’sagin against RSC is one of common law
negligence, “[h]e is entitled to a trial unlg&SC] demonstrates thae cannot establish
duty, breach, proximate cause, or damagedil v. McDonald Indus.926 P.2d 934, 93¢
(Wash. Ct. App. 1996). RSC does not cortieat it owed Mr. Cook a duty or that Mr.
Cook suffered damage. Rather, RSC contémaisMr. Cook cannot establish that it
breached its duty or thabhy breach was a proximate cause of his injury.

a. Breach of Duty

Generally, the supplier of a attel owes a duty of reasable care when it delive
a chattel for use by anotheld. The supplier owes this duty to those foreseeably put
risk by its delivery of the chatteld. at 938-39The Washington Court of Appeals has
stated,

Generally speaking, the supplier perfarits duty by taking such action or

combination of actions as a reasongig#eson would take under the same or

similar circumstances. Under particular circumstances, then, the supplier
may have a duty to inspect and replaé chattel so that a reasonable person

would think it safe; to warn of the del’s condition in sah fashion that a

reasonable person would expect thepieit to correct or avoid any unsafe

condition; or to engage in some combination of these approaches.
Id. at 939.

RSC concedes that it had a duty to “makesasonable inspection’ of the scisst
lift before delivery and ‘then either to repainy dangerous defects that [it] discover[e
or to warn those who might be expectedse it of the defects.” (RSC Mot. at 15
(quotingLarner v. Torgerson Corp613 P.2d 780,783 (Wash. 1980)).) “This duty

arises at the time that thepglier transfers possession anditrol to the insured.™ I¢l.

[S

at

(quotingLarner, 613 P.2d at 783)). RSC contends tilat Cook cannot show that RSC

ORDER- 6
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breached this standard of care becausegites; the evidence is undisputed that its
employees inspected the sciskivy including its springs, bere delivering the lift to the
Lowe’s jobsite; that no one at the jobsitpaded broken springs; and that there is no
reliable evidence to confirm ven the springs broke.

The court finds that Mr. Cook has met hisdrm to show issues of material fac
regarding whether RS@erformed a reasonable inspectadrthe scissor lift. First,
although RSC's field service mechanic, Randy,Restified that he inspected the scis:
lift when it was returned to RSC from its prienter, he also testified that he spent
“maybe five, ten minutes” to perform an irgpion which requires thmechanic to cheg
23 items. (Fox Dep. 10:12-20; 2d Kahler Decl. Ex.sEs alsad. Ex. 16 (“Long Dep.”)
19:11-14 (testifying that it took three to fivemutes to inspect a sdor lift).) Moreover
although the checklist includes @aem for inspecting the platfm rails and gate latch fo
damage, it does not include a specific itemifigpecting the gate springs, supporting
inference that a mechaniowd miss the springs even if he performed a complete
inspection. $ee2d Kahler Decl. Ex. 15.) Finally, MFox testified that RSC inspecteq
the lifts when they wereeturned from the previous rentand did not inspect them ag4g
before renting them to someone else. (Fop.2:9-21.) RSC last inspected the lift g
September 12, 2007, nine ddyefore it was delivered to theb site. (2d Kahler Decl.
Ex. 14.)

Mr. Cook has also presented evidendaldshing issues of material fact

regarding whether the springs were brokefoteethe scissor lifivas delivered to the

k

=

the

n

Lowe’s jobsite. Noting that the two springere independent components, that the Iif
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was delivered to Lowe’s with over 292 howorsthe hour meter, and that the hour meter

logged only eight additiondlours of use while it was service at Lowe’s, Dr. Gill
opined that it was “highly unlikely” that blo independent springs would fail “within
such a short period of time(Gill Dep. 16:4-23; 17:1-35ee2d Kahler Decl. Ex. 10.) H

stated that his opinion wasrcoborated by the fact that RShad replaced both springs

on a similar lift because they had failed in ld#smn 170 hours. (Gill Dep. 18:7-22.) Dr.

Gill agreed that there was noigence that the springs did foeak onsite, but stated th
“basic engineering failure analysis would t@u if you have two components that are
independent and failed, they likely didn’t fail the same time” and that it was unlikely
that both components failed “in the two-and-#-parcent of its total use.” (Gill Dep.
104:1-24.) Further, RSC’s mechanics testifieat if the springs were broken, the lift
should not have been redtout. (Fox Dep. 18:13-16; Long Dep. 89:10-18.)

Viewing this evidence and the reasonabferences therefrom in the light most

e

nat

favorable to Mr. Cook, the court concludeattMr. Cook has met his burden to establjsh

a genuine issue of material fact regardiwtgether RSC breached its duty to perform a
reasonable inspection before transfegrihe scissor lifto Hoggatt.

b. Proximate Cause

“Proximate cause is defined as a @wich in a natural and continuous
sequence, unbroken by a new, independarge;gproduces the eweand without which
that event would ndtave occurred.”Bernethy v. Walt Failor’s, Inc653 P.2d 280, 283

(Wash. 1982). “The question of proximateisa is for the jury, and it is only when the

ORDER- 8



10

11

12

13

14

15

16

17

18

19

20

21

22

facts are undisputed and the inferencesefih@m are plain and incapable of reasonabl
doubt or difference of opinion that it mae a question of law for the courtd.
RSC argues that summary judgment is appate because Mr. Cook’s failure tc
ensure that the gate on théssor lift was latched was the sole proximate cause of hi
accident. RSC relies on its expert, Alan T, PE, who stated that the gate was no
designed to latch automatically when closed that functional sprgs would not ensur
that the gate would have latched. (Canfigbecl. Ex. F (“Topinka Report.”) at 1; 2d
Kahler Decl. Ex. 17 (“Topinka Dep.”) 38:419.) Mr. Topinka ao opined that the
broken springs did not contribute to M¥ook’s accident because Mr. Cook should ng
have relied on the springs to shut the safety. (Topinka Dep. 66:3-10.) As a result
RSC contends, the accident cobl’e occurred eveahthe springs functioned properly,

Mr. Cook counters with thepinion of its experts, D Gill and Ms. Joellen Gill,

who opined that the primary cause of MndR’s fall was the defective condition of the

aerial platform on the scissor lift. Specifigathey opined thathe safety gate is
supposed “to automatically close any/everyetiins opened” and that it “failed to do s
because the hinge sprisgstem was not properly maimad/adjusted.” (Gill Report at
1.) They add that Mr. Cook reasonably extpd, based on his prior experience, that
gate on the scissor lift walilutomatically close.ld. at 2.) In addition, as explained
above, Mr. Cook has presedtevidence from which a jugould infer that the springs
were broken before RSdelivered the lift to the Lowe’s job siteS€eGill Report; Gill

Dep. 16:4-18:22.) As the exppe have offered contrary exmiations of how a properly

e

UJ

(D

he

functioning scissor lift shouldiork, the court finds that M Cook has presented evider
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establishing a genuine issue of mateak regarding whether a gate with properly
maintained springs shouldvVealatched automatically.

Finally, although Mr. Cook caredes that he did not latch the gate, this conces
does not preclude recovery. To the contrévgshington recognizeontributory fault;

as a result, eventhe jury finds that Mr. Cook’s fdcontributed to his accident, Mr.

Cook may nevertheless recover a portion sfdamages if the jury finds that RSC wasg

also at fault. RCW 4.22.005 (“In an amtibased on fault seeking to recover damage
injury or death to person or harm to progegny contributory falt chargeable to the
claimant diminishes proportionally the amoamtarded as comperiesay damages for ar
injury attributable to the aimant’s contributory fault, hudoes not bar recovery.”$ge
Gall, 926 P.2d at 942.

For these reasons, the court finds, viewtlmgevidence in thigght most favorable
to Mr. Cook, that Mr. Cook has met his bunde present evidenasstablishing a genuir]
issue of material fact as to whether RSQlsged failure to properly inspect the lift wa
proximate cause of his injuries. Accorgly, the court denies RSC’s motion for
summary judgment on this claim.

3. Failure to Warn

In his complaint, Mr. Cook alleged thREC had a duty “to exercise ordinary ca
to maintain its rental equipant in a proper operating cahdn” and a duty to “inspect
the equipment that it rented tdets to make sure . . . that legible warnings were in g
on the machinery.” (Am. Compl. (Dkt. # 11) 11 4.1-4.2.) Mr. Cook alleged that RS

breached these duties when it provided “a defective and dangerous aerial lift that 4

5si0N

s for

—

e
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lacked proper warnings.” (Am. Compl. 84. As a result, Mr. Cook alleges, the “gats
malfunctioned, and [Mr. Cook] was sevigrajured.” (Am. Compl. § 4.4.)

RSC contends that any alleged lackvairnings on the scissor lift was not the
proximate cause of Mr. Cook’s accidef®SC points out that Mr. Cook was an
experienced user of scissor lifts, had beamed on their operation on more than one
occasion, was familiar with the operating marfoathe scissor lift, had read the warni
signs before, and that the warning signrimsing the operator tolose the gate was
present on the scissor lift before the accidéRSC Mot. at 17-18.) Accordingly, RSC
argues, because Mr. Cook was aware of theafisiot securing the gate behind him, a
alleged failure to provide ¢gble warnings on the scissor gate was not the proximate
cause of the accident. Mr. Cook does notoadpo RSC’s argument that the damage
warning placards did not proxately cause his accident.

The court notes that it is not clear thit Cook has brought a claim based solg
on RSC’s alleged failure to warn him. ReathMr. Cook cites the damage to the warn
placards as evidence suppagtimis contention that RSCdinot perform an adequate
inspection of the scissor lift. (Resp. to RBIGt. (Dkt. # 36) at 7-8.) To the extent he
has brought a claim that RSC’s alleged faillr@rovide adequate warnings caused h
injuries, however, the court considers Mr. Cadiilure to respond as an abandonme
of the claim and grants RSC’s matifor summary judgment accordinglffee Ramirez
v. City of Buena Parkb60 F.3d 1012, 1026 (9th Cir.@%). The court’s ruling does not

foreclose Mr. Cook from arguing at trial thae damaged or misg warning placards

1”4
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d

y

ng

S
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are evidence of RSC'’s alleged failurdriepect the scissor lift adequately before
delivering it to Hoggatt.

C. Robinson’s Motion for Summary Judgment

Robinson contends that it is entitiedsummary judgmeriiecause Mr. Cook
cannot establish a genuine issdienaterial fact regarding its breach of either a comm
law or statutory duty.

1. Common-Law Duty of Care

“At common law, one who hires an indeglent contractor is not generally liab
for injuries to employees dlhe independent contractorStute v. P.B.M.C788 P.2d
545, 548 (Wash. 1990) (citirielley v. Howard S. Wright Constr. C682 P.2d 500,
505 (Wash. 1978)). An exception arise®] the employer may be liable, when the
employer retains the right to direct titmianner in which the work is performelamia v.
Space Needle Corb2 P.3d 472, 476 (Wash. 2008 owever, “[the retention of the
right to inspect and supervise to insure ginoper completion of the contract does not
vitiate the independenbatractor relationship.’Hennig v. Crosby Groy@02 P.2d 790,
792 (Wash. 1991) (quotirigpperly v. Seattle399 P.2d 591, 8(Wash. 1965)).

Robinson contends that it did not@wlr. Cook a common law duty of care
because Hoggatt was an independent contraciwiRobinson did naetain control over
the manner in which Mr. Cogberformed his work. MrCook does not respond to
Robinson’s argument regarding a common-laty i care. Mr. Cook’s failure to
respond may be taken asamandonment of claims basea Robinson’s breach of a

common-law duty of careSee Ramire560 F.3d at 1026. Nevertheless, having

ORDER- 12
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reviewed the contract between Robinson ldndgatt, the court ages that, although
Robinson retained a contractuight to oversee Hoggattsompliance with the contract
it did not retain the right to control tmeanner in which Hoggatt and its employees
performed their work. SeeMoisan Decl. (Dkt. # 31-4) Ex. 1 at 1, 6 {1 3.1-3.5.) As 3
result, the court finds that Robinson has meitgal burden to showhat it did not owe
a common-law duty of care to Hoggatt's employees. The court therefore grants su
judgment to Robinson to the extent Modk raises claims based on a breach of
Robinson’s common-law duty of care.

2. Statutory Duty of Care

The Washington Industrial Safety aHealth Act (“WISHA"), chapter 49.17
RCW, provides that each employer “[s]hall compliyh the rules, rgulations, and ordef
promulgated under this chapter.” RCW.4B060(2). Pursuatd RCW 49.17.060(2)
and its counterpart regtian, WAC 296-155-040(2) general contractors have a
nondelegable duty to complyith or to ensure contipnce with WISHA and its
regulations.Stute 788 P.2d at 550. The genlerantractor bears the “primary
responsibility for compliance with safety regtibns because the general contractor’s
innate supervisory authorigonstitutes sufficient controver the workplace.ld. To

that end, “[i]t is the general contractor'spensibility to furnish safety equipment or tg

¥ WAC 296-155-040(2) provides:

Every employer shall require safety devices, furnish safeguards, and shall adop
and use practices, methods, operatics] processes which are reasonably
adequate to render such employment glace of employment safe. Every
employer shall do everything reasonably necessary to protect the life and safety o

employees.

ORDER- 13
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contractually require subcontractors to furraskequate safety equipment relevant to their

responsibilities.”ld. at 551.

a. Contract

Robinson first contends that by contradijueequiring Hoggatto observe safety
regulations, it satisfied its tdas under RCW 49.17.060(2) aStute The Washington
Court of Appeals has held, however, thaile/provisions of the contract between a
general contractor and a subcontractor magdweissible as direct evidence of the ste
the general contractor took tomply with WISHAsafety regulations, the contract is n
admissible to show thalhe general contractor delegatesponsibilityfor compliance
with the regulationsDegroot v. Berkley Constr., In®©20 P.2d 619, 621 (Wash. Ct.
App. 1996). DeGrootmakes clear that the existenceaafontractual provision, without
more, does not establish that the generalraotdr satisfied itsluty to comply with
WISHA. (See id. Accordingly, the provision in the contract between Robinson andg
Hoggatt that places responsty for compliance wvith state regulations on Hoggatt dos
not, on its own, satisfy Robinson’s burderstmw that it is entitled to judgment as a
matter of law that it satisfied itsattitory duty of care to Mr. Cook.

b. WISHA Regulations

Robinson further contends that Mr. Cduks not established a prima facie case

that it violated any WISHA regulation®obinson cites Washington cases reviewing
challenges to citations issued by the Waslin@tate Department of Labor and Indus
(“L&I") for the proposition thatMr. Cook must prove thillowing elements: “(1) the

cited standard applies; (2) the requirementhe standard were not met; (3) employe

PS
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were exposed to, or had access to, the twalaondition; [and] (4) the employer knew
or, through the exercise of reasonablgence, could have lawn of the violative
condition.” (RobinsomMot. at 21 (quotingVash. Cedar & Supply Ce. Dep'’t of Labor
& Indus, 83 P.3d 1012, 1016 (Wash. Ct. App02Y(setting forth the elements that L&
must prove in order to establish a primadacase of a “serious violation” of a WISHA
regulation)).)

Robinson has not cited, nor has the talentified, any Washington decisions

applying L&I's test for a “serious” WISHA vialtion in the context of a tort suit brougk

by an injured employee. Nevertheless, Rebn contends that Mr. Cook cannot make

out a prima facie case of a seriouslation of WAC 296-800-11030, a WISHA
regulation which provides that an employeust “take responsibility for the safe
condition of tools and equipment useddmgployees,” and that this responsibility
“applies to all equipment, materialspts, and machinery whether owned by the
employer or another firm or individual.” Rmson asserts that no violation can be m
out because (1) there is naaance that Robinsoknew or shouldhave known of any
safety violation; and (2) there is evideribat Robinson and Hoggatt held weekly safe
meetings, that Mr. Cook attended these megstiand that Robinson would have actec
any safety violation iit had found them on its safety walkthroughs.

Mr. Cook does not respond to Rolmnss argument regarding WAC 296-800-

11030. Instead, Mr. Cook astsethat Robinson breached its duty to comply with or ¢

ensure compliance with four other WISHeégulations: WAC 29®&69-60035, 296-869

<

174

ade

—
<

1 on

40020, 296-869-4000aNnd 296-869-40010.
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I. WAC 296-869-60035

First, Mr. Cook asserts that Robamsbreached its dutiesxder WAC 296-869-
60035, which requires the employer to hawedperator of an elevating work platform
make sure that “[g]uardrails are installedlaaccess gates or openings are closed pe
manufacturer’s instructions” and that “[girsons on the platform are wearing fall
protection devices and other safety gearqureed.” Mr. Cook points to the operator’s
manual for the model of scissor lift usedMy. Cook on the day dfis accident. (1st
Kahler Decl. (Dkt. # 34) Ex. 4.) The optyds manual states, “Occupants should we;
safety belt or harness and comply with laggble governmental gailations” and directs

the operator to “Attach the lanyard t@thnchor provided in the platform.1d(at 5.) It

is undisputed that Mr. Cook was not wearirgpgety belt, harness, or lanyard while h¢

operated the scissor liftSéeCook Dep. 160:19-161:18.)

Robinson counters that fall protection gauent such as a harness and lanyarg
not required in scissor lifike the one used by Mr. Cook dine day of his accident.
Robinson refers the court to WAC 296-86%80, which requires an employer to
“[m]ake sure all persons on the platfoahnboom-supported elevating work platforms
wear a full body harness and lanyard €ixe manufacturer provided and approved
attachment points,” and specifitgt “guardrails are the iprary means of fall protectio
for manually propelled elevating work platforfhgobinson contends that a scissor lif
Is a “manually propelled elevating work gtaim” and that, as a result, the guardrails
provided the only fall protection required un®€rSHA. It is not clear on the record

before the court, however, that this is tridr. Cook testified that he drove the scissol

the
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lift, which suggests that the scissor lift wedf-propelled rather than manually-propell
SeeWAC 296-869-700 (defining “manuallyropelled elevating work platform” and
“self-propelled elevating worglatform”); Cook D@. 193:1-9. Iraddition, Robinson
relies on testimony of Hoggatt and Robingmnployees stating their belief that fall
protection is not required when using a scissof lifthat the Hoggatt and Robinson
employees did not believe thall protection equipment véarequired when operating t
scissor lift does not prove that such protecti@s not required. Becse it is undispute(
that Robinson did not requismployees on its jobsite to use fall protection equipmer
when operating scissor lifts, and becauseuni®esolved on the reabbefore the court
whether fall protection was required underSMIA, the court finds that Mr. Cook has
met his burden to establish a genuine issuwaikrial fact regarding whether Robinso
breached its duty to complyitiv or to ensure compliae with WAC D6-869-60035.

ii. WAC 296-869-40020

Mr. Cook also asserts that Robinson faileddmply with or toensure complianc
with WAC 296-869-40020, which requires eamployer to “[m]eet the requirements of
safety-related bulletins as réaed from the manufacturer, dealer, or owner.” Mr. Cog

points to Customer Safety Buiile # 2100, which RSC provideditlv the scissor lift. (19

* (SeeCook Dep. 160:19-161:18 (Hoggatt employees nesed a harness or lanyard i
4x8 scissor lift); Supp. Reinhard Decl. (Dkt43) Ex. 1 (“Moisan Dep.”) 30:17-31:4 (fall
protection only required if the paintenisrking outside of ta rails of the lift);id. Ex. 2
(“Pearson Dep.”) 25:15-26-7 (fall grection only required in Califoraj but would expect that
would be used if a safety bulletin frormtal company statetthat it was required)d. Ex. 3
(“Jackson Dep.”) 32:4-33:1 (similaryg. Ex. 4 (“Bowers Dep.”) 61:8-20 (harness was not
required in a Genie scissor lift because of thedyadls; but harness waequired on lifts that
“go higher and drive faster”)But seeLong Dep. 93:1-20 (RSC’s mechanic, stating that he

D
o
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e
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always used a lanyard when working on scissor lifts).)
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Kahler Decl. Ex. 3 at RSC 00219 (“Buiilg’).) Under the subheading “Safety
Precautions,” the Bulletin states, in relevant part:

1. Personal protective equipmeeaquired by State and Federal OSHA
must be worn when using thisuegment. Check with your employer
before operating.

2. Always wear your safety behé@lanyard when operating this unit.

(Id.) As the court stated above, it is undisputeat Mr. Cook was not wearing a safety
belt or lanyard when operating the scissor IRobinson contends that, as a matter of
law, these provisions shoutbe read in conjunction suchathan operator is required to
wear a safety belt and lanyawdly when tley constitute “persohg@rotective equipment
required by State and Federal OSHA.” Toart disagrees that this is the only
reasonable reading of the Buite The Bulletin can also reasonably be read as statir
that, while additional personal protectiveuggnent may be required under state and
federal law, at minimum the operator mustays wear a safety belt and lanyard whet
operating the scissor lift. Accordingly, the court finds that Mr. Cook has met his bu
to establish a genuine issue of material fagarding whether Ratson failed to satisfy

its duty to comply wititVAC 296-869-40020.

iii. WAC 296-869-4000%nd 296-869-40010

Finally, Mr. Cook asserts that Robinsfamed to comply with or ensure

compliance with WAC 296-869-40005 and 28&3-40010, which govern inspection of

elevating work platforms. WAC 296-869-400@%uires an employer to “[ijnspect an(

maintain elevating work plairms to keep them in proper operating condition” and tg

19

—

rden

S

“[ifmmediately remove from service any eléwva work platform that is not in proper
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operating condition.” WAC 29869-40010 requires an emogkr to “[d]o a prestart
inspection of the elevating wofdatform according to Tabl2, Elevating Work Platforn
Inspections.® To support his contention th@bbinson was not ensuring compliance
with these regulations, Mr. Cook citdee testimony of Lee Randall, Robinson
Construction’s superintendaat the Lowe’s job site. Mr. Randall testified that he
understood the subcontractpmvide that Robinson was ndirectly responsible for
inspecting the lifts or for training its subcaator's employees, and that he did not kn
whether Hoggatt was performimigily inspections. (1st Kder Decl. Ex. 1 (“Randall
Dep.”) 21:16-22:8.) Mr. Cookas also presented evidence supporting the inference
the springs on the lift may have already bberyken before the lifivas delivered to the
Lowe’s jobsite, and that, in any event, gpgings were likely broken before Mr. Cook’
accident. $ee suprdart 11.B.2.asee alsdl opinka Report at 8pining that the springs
“more probably than not had failed priorttee incident”).) Finally, one of Mr. Cook’s
fellow Hoggatt employees statdgt he noticed that “something was not working righ
with the gate” when hased the scissor lift several ddyafore Mr. Cools accident and
that the “gate did not close automaticallytbat lift like the other ones.” (Richardson

Decl. § 5.) He states that he repottad problem to Terry Bowers, Hoggatt's

> Table 2 specifies that a prestart inspetis required at the beginning of each shift
which includes “a visual inspeoti and functional test” of “atehst the following:” operating ar
emergency controls; safety devices; personakptive devices, including fall protection; air,
hydraulic and fuel system leaks; cables andngiharness; loose or missing parts; tires and
wheels; placards, warnings, control markings] eequired manuals; outriggs, stabilizers, and
other structures; guardrail system; and itemscified by the marfiacturer. WAC 296-869-

ow
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superintendent at the Lowe’s sitdd.) It is undisputed thahe lift was not removed
from service until after Mr. Cook’s accident.

The court finds that this @ence, viewed in the liglmost favorable to Mr. CooK
supports a reasonable inference that Ramimeay have failed toomply with WAC
296-869-40005 and 296-869-40010. Accordmghe court finds that Mr. Cook has m
his burden to establish a genuine issumaferial fact regaidg whether Robinson
satisfied its statutory duty a@fre to comply with or tensure compliance with WISHA
regulations under RCW 49.17.060(2) Stdte

3. “Unpreventable Employee Misconduct”

Finally, Robinson contends that, eveiviif. Cook can establish that Robinson

violated a WISHA regulation, it is not liablerfbis injuries because, as a matter of lay

the accident involved “unpreventable em@eymisconduct.” Under Washington law, i

L&l establishes a prima facie case of d@és violation of aVISHA regulation, the
burden shifts to the employer, who can avaifinding against it by establishing that
“unpreventable employee misconduct” was the actual cause of the violatithrDunn
Nw. Inc. v. Wash. State Dep’t of Labor & Indusb6 P.3d 250, 255 (Wash. Ct. App.
2007) (quoting RCW 49.17.120(5)). Robinsbowever, has not directed the court to

any case holding that the affirmative defeok&unpreventable employee misconduct”

112
—

is
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available to an employer who has beserd in tort byan injured employe®.To the
contrary, as discussed above, Washingtongmiees contributory fault, and as a resull
even if the jury finds tha¥ir. Cook’s conduct contributed to his accident, Mr. Cook c
recover a portion of his damages if the jursoaiinds that Robinson breached its duty
comply with or ensureompliance with WISHA redations. RCW 4.22.005.

For the foregoing reasons, the calghies Robinson’s motion for summary
judgment regarding breach of its statutdaty of care to conlp with or ensure
compliance with WISHA regulations.

1. CONCLUSION

For the foregoing reasons, the court GRANim Part and DENIES in part RSC’s
motion for summary judgmeiiDkt. # 28) and GRANTS ipart and DENIES in part
Robinson’s motion for summary judgment (Dkt. # 31).

Dated this 11th day of August, 2010.

O\ £.90X

I
JAMES L. ROBART
United States District Judge

® See33Wash. Prac., Wash. Constr. Law Mangal5:4 (2009 ed.) (discussing WISHA
Regional Directive 27.00, which sets forth dfiranative defense to claimed violations of
WISHA regulations, and noting that no Wasdtion court has addressed whether a general
contractor can assertishaffirmative defense against a personal injury claim by a subcontra
employee).

" See also Taylor v. Kahne Carplo. C05-0243L, 2006 WL3L995, at *3 (W.D. Wash
Mar. 14, 2006) (“Although [the deceased] ob\atyuhad the last best chance to avoid the
accident that killed him, the same can be $aianost workplace accidents: the fact that an
employee or his direct employeould have taken their own safg@recautions does not absolV

an

ctor’s

e

defendants of their independent contractnal eegulatory duties to comply with WISHA.”).
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