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3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT SEATTLE
10 ARCH INSURANCE COMPANY, CASE NO. C09-0602 RSM
11 Plaintiff, ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY
12 V. JUDGMENT AND DENYING
DEFENDANT’'S MOTION FOR
13 SCOTTSDALE INSURANCE PARTIAL SUMMARY JUDGMENT

COMPANY, a foreign corporation; and
14 NORTHWEST TOWER CRANE
SERVICE, INC., a Washington

15 Corporation,

16 Defendants.

17

18 l. INTRODUCTION

19 This matter comes before the Court on Motion for Summary Judgment (Dkt. #30)

20 || brought by Plaintiff Arch Insurece Company (“Plaintiff”), ad on Cross-motion for Partial
21 || Summary Judgment (Dkt. #3Bjought by Defendant Sdastlale Insurance Company

22 || (“Defendant”). Plaintiff insurer claims in thaction that Defendant insurer must compensats

U

23 || Plaintiff for its expenditures in defending the gextie€ontractor against liability connected to @

24
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crane collapse. Defendant contends thatdtd@mduty to defend the general contractor, and
disputes the scope of Plaintifitéaims and the reasonablenes®laintiff's expenditures.

II. BACKGROUND

In November 2006 during the constructiortlod “Tower 333 project” in Bellevue,
Washington, a crane collapsed causing onditiatand extensive property damage. Lease
Crutcher Lewis (“LCL"), Plaintiff Arch’s insur@, was the general contractor on this project.
LCL employed Northwest Tower Crane Servites. (“NWTC”) asa subcontractor on the
project to erect, test, and dismantle the cthaécollapsed. NWTC had a general liability
insurance policy with Defendant Scottsdale attitime of the collapse. As alleged in this suit,
LCL qualified as an “additional insured” under theottsdale policy and that policy is primary
over any other policy for the additional insuredjsiag Scottsdale to be responsible to defen
and indemnify LCL.

Arch tendered the defense of LCL to NWTGQI&rcottsdale. Scottsdale denied any d
to defend LCL. Arch defended LCL and nogeks equitable contribution from Scottsdale.

[I. SUMMARY JUDGMENT STANDARD

Summary judgment is appropigawhere “the pleadings,dtdiscovery and disclosure
materials on file, and any affidiés show that there is no genuine issue as to any material fa
and that the movant is #thed to judgment as a rttar of law.” FRCP 56(c)Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 247 (1986). The Courtsthdraw all reasonable inferences
in favor of the non-moving partySee F.D.I.C. v. O’'Melveny & Meye1869 F.2d 744, 747 (9th
Cir. 1992),rev’d on other grounds12 U.S. 79 (1994). In ruling on summary judgment, a
court does not weigh evidence to determinetriimd of the matter, bubnly determine[s]

whether there is a genuine issue for trialfane v. Conoco, Inc41 F.3d 547, 549 (9th Cir.
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1994) ¢iting O’Melveny & Meyers969 F.2d at 747). Materitdcts are those which might
affect the outcome of theuit under governing lawAnderson477 U.S. at 248.

V. DISCUSSION

A. Additional Insured Endorsement

The interpretation of an insuree contract is a matter oftao be decided by a court.
McDonald v. State Farm Fire and Cas. Ins.,@87 P.2d 1000 (1992). The first issue in this
summary judgment order is whether Arch’sured, LCL, may be considered an “additional
insured” under the Scottale policy held by NWTC.

1. Primary or Excess Coverage

In situations where multiple policies provideverage, a court must determine whethe
the policies provide the same laye coverage, or whether tipelicies provide multiple layers
of coverage — i.e.; primary or excess coverageOMAS V. HARRIS, WASHINGTON INSURANCE
LAwW § 51.1 (Matthew Bender e@nd ed. Lexis 2006) (citinjlillers Cas. Ins. Co. v. Briggs
665 P.2d 891 (1983)). In readitige policies togetheif the policies clearly allocate the
responsibility between the insurers on the basis of being primary or excess, then the prin
insurer is liable for the full amounmip to the policy limit beforanother excess insurer has a d
to pay. Id. (citing Mission Ins. Co. v. Guarantee Ins. C883 P.2d 215, 219 (1984)). Therefqg
where it is determined that the policies in fact do provide multiple layers of coverage, it is
necessary to engage in an analysis depto allocate and apportion cost among multiple
insurers that provide the same layer of coverage.

In the case at hand, it is necessary tordete the relationship between the layers of
coverage provided by Scottsdale and Arche $abcontractor, NWTC, had primary insuranc
coverage with Scottsdale. The general contractor, LCL, had primary insurance coverage

Arch. (Dkt. #30 at 1-2). Hower, an endorsement to theoBsdale policy includes as an
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additional insured any organization for which N\&/is performing operations when NWTC ahd

such organization have agreed in a written cohttaat the organization shall be added as an
additional insured. (Dkt. #31, Ex. & 12, 1 1.1.2(a)). Moreover, teadorsement states that &
organization is an additional insured with resfpto liability arishg out of NWTC's ongoing
operations performed for that insured. (Dkt. #31, Ex. 3,.aP4) the endorsement, the status
an additional insured will end when NWT@perations for that insured are compleig. The
written contract between NWTC @h.CL stated that the subcontracs liability insurance shal
be primary with respect to the general contra@od that any other insurance maintained by
contractor shall be excess and oontributing. (Dkt. #31, Ex. 3, at4)

In reading the policy and tHanguage of the contract, the terms indicate that NWTC
Scottsdale policy was to be the primary inswneder certain circumahces. Rather than
providing the same layer of coverage, which would permit apportionment among the mult
insurers, LCL’s insurance (Arch) was “excessl not contributing” to NWTC'’s insurance
(Scottsdale) with regard to bdity arising out ofNWTC's ongoing operations. (Dkt. #31, EX.

at 4) If Arch incurred costs defending LCL frolmability that arog from NWTC's “ongoing

operations performed for [the atidnal] insured,” then Scottsdakeould be the primary insuref

and hence would be responsible thuwse costs. (Dkt. #31, Ex. 3, at 4)

2. The Meaning of “Arising Out of”

Arch and Scottsdale dispute the meaninthefterm “arising out of.” The issue of
whether LCL is an additional insured undlee Scottsdale policy hinges on whether LCL
incurred “liability arising oubf [NWTC’s] ongoing operations performed” for LCL. (Dkt. #3
Ex. 3, at 4). The “arising out’dfanguage in the context of aaditional insured was examine
in Equilon Enterprises v. Great American Ins. G82 P.3d 758 (2006). The defendant

insurance company argued that Shell was not covered as an additional insured because
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endorsement only coveraguries arising out of the distributts operations. However, the
opinion states that the additional insured endorséatassue in that case covered the broads
category ofiability arising out of the operations. TReuilondecision noted that the “arising
out of” language of similar addanal insured endorsements is bro&djuilon Enterprisesl32
P.3d at 761.

Rather than examine whether an injury actuadlgurred as a resuwf the policy holder’
operations, the crucial inquiry is whether, ‘tgavhich if proven, impose liability within the
policy’s coverage.”Equilon Enterprisesl32 P.3d at 760 (citingnigard Ins. Col. v. Leverd83
P.2d 1155 (1999)). Therefore, if the claims gdlé are clearly not covered by the policy, then

there is no duty to defendd (citing Cle Elum Bowl Inc, v. North Pac. Ins. C881 P.2d

(1999)). However, where the potextior liability is present dut a covered claim, an insurer

has a duty to defend basedtba facts that could givese to liability.

Similarly in the case at hand, Scottsdale argues that LCL cannot be an additional i
because NWTC was not negligent in performandésaiperations, and therefore liability did
arise and could never have arigert of NWTC'’s operations. Thmisconstrues the language
the additional insured endorsemetitis not material that NWTC, the original holder of the
Scottsdale policy, was ultimately found not to be negligent. Instead, LCL was an additiol

insured with respect to “l@lity arising out [NWTC’s]Jongoing operations performed for

[LCL].” (Dkt. #31, Ex. 3, at 4). Therefore, pthe additional insured endorsement, Scottsdale

had a duty to defend LCL unless the allegedwdaivere clearly not covered under the policy
Here, the potential for liability arose from NMZ's operations when the crane collapsed, eve

though NWTC was found not to begligient in causing the crane ¢ollapse. Scottsdale’s dut
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to defend LCL was triggered, as set forth by thiéitgonal insured endorsement of the Scottsgale

policy.
3. Meaning of “Ongoing Operations”
The language of the endorsement regardin@dluitional insured limted the insurance 1o
liability arising out of the gbcontractor’s “ongoingperations for that insured.” Defendant

Scottsdale argues that NWTC’s operations weteongoing because the collapse of the crarje

rendered additional operations, notably the dismantling of the crane by NWTC, impossibl

D

NWTC'’s operations specifically included thesmantling of the crane. (Dkt. #31, EX. 2,
Attachment B and C, at 21-28).

Washington courts have pradd some guidance in determining whether operations |are
ongoing for purposes of interpreting dilalial insured endorsements. Hartford Ins. Co. v.
Ohio Cas. Ins. Cothe Washington Court of Appealdapted the language of a California
decision interpreting the meaning of “ongoimgerations.” 189 P.3d 195, 202 (2008) (citing
California decisionPardee Construction Co. v. Ins. Co. of the \W@2atCal.Rptr.2d 443 (2000)).
TheHartford decision notes that “the endorsement evinces an intent to provide coverage o the
additional insured only for liability that arises whiles work is still in progress. An example of
such liability would be ‘a course of consttion work site accident involving bodily injury or
property damage.’'Hartford, 189 P.3dhat 201 (citingPardee Cal.Rptr.2d at 458).

In the case at hand, the crane had already &@sted by NWTC. The fact that the crane

was in use at an active construction work siken the accident occurred is sufficient to

D

constitute “ongoing operations” agtd by the endorsement. Inist relevant that the collaps

resulted in the impossibility of NWTC’s completi of its operations, as argued by Scottsdals

\1%4

Rather, the controlling fact isahthe accident that gave rigethe potential liability occurred

while the crane’s operation was ongoingidgrthe course of construction.
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B. Defense Costs
1. Right to Recover Pre-Suit Costs

Having found that LCL is an additional insunedh respect to th&cottsdale policy, the
Court now turns to the scope @&l and costs that Arch may reaovB8cottsdale argues that p
Suit costs are not recoverable because Scottslate responsible for expenses that were
incurred by LCL or Arch prior tehe filing of the firstsuit. (Dkt. #34 at 15) However, there is

no authority to support this @position. The duty to defendlisoad and encompasses those

expenses that are reasonably relébeitie defense of a covered claiPatomac Elec. Power Cq.

v. California Union Ins. Cq.777 F.Supp. 980 (D.C. 1991). Mordstrom v. Chublzhis court
specifically held that “[n]o righof allocation exists for the éense of non-covered claims that
are ‘reasonably related’ to the defensemfered claims.” 820 F. Supp. 320, 536 (W.D. Was
1992),aff'd on other groundss4 F.3d 1424 (9Cir. 1995). Therefore, vete the duty to defen
necessarily encompasses certain pre-suit expethesge expenses will not be allocated as
distinct.

The issue of whether costs are reasonablyegk®m the defense of covered claims is a
factual inquiry. Potomag 777 F. Supp at 985. In this casaiiiff Arch has explained that itg
pre-litigation costs were incuwd in storing the remains ofdltrane, retaining experts to
examine the crane in prepadatifor litigation, making efforts teettle, and dvocating for LCL
during investigations. Dynan Decl. at 11 4, 6, 7S8ottsdale does not plead sufficient evide
to raise an issue of fact as to whether the pitecegts were reasonablylated to the defense o
covered claims.

Scottsdale further asserts that Arch mayrecover pre-suit expenses because Arch

voluntarily paid these costs. An insurer whesaas a volunteer in making payments loses the

right to recovecontribution from other insurerddartford Ins. Co. v. Ohio Casualty Ins. Co.

re-
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189 P.3d 195 (2008). An insurer is considered antekr if the insurer Isano right or interest
of its own to protect and isnder no obligation to payd. However, payments made by an
insurer under the threat of diguit are not consided voluntary, nor is the existence of a
possible defense to coverage sufficientaioder an insurer’s actions voluntaiy.

In this case, Arch’s pre-suit expenses cafmgotonsidered voluntary for purposes of
determining whether Arch waived its right tabsogation or contributionGiven the situation of
the crane collapse, Arch operated under the cexdainty that claimand litigation would
follow. As LCL was Arch’s insured, it cannbé said that Arch had no obligation to make
expenditures to facilitate the defense of its indur€inally, the possibilitghat Arch was not the
primary insurer does notmder its actions voluntary.

2. Right to Recover Pre-Tender Defense Costs

Scottsdale asserts that Arch cannobvee pre-tender defense costs. However,
Washington courts have rejectedule that disallows the recayeof pre-tender defense costs.
Griffin v. Allstate Ins. C9.29 P.3d 777, 781 (2001). Rather, the duty to defend an insured
defined by contract, and an insurer cannot be released from the duty to defend absent a
substantial showing girejudice as a result of late tendédl. at 782.

As notedsupra the language of thealditional insured endorsemestconstrued broadly
and indicates Scottsdale hatiraad duty to defend LCL. Fimermore, Scottsdale has not
pointed to any facts that show tender was lat¢éhair Scottsdale wasgjudiced in any way as 3
result of late tender.

3. Right to Recover Fees Paid Post-Judgment

is

Scottsdale further disputes whether Anshly recover post-judgment fees, arguing that

the duty to defend is terminated upon a judic&ldration regarding the absence of liability g

the part of the insured, NWTC. As statedsinodstein v. Continental Casualty Cta]n

n
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insurer's duty to defend is a continuing careg does not end until the underlying action is
resolved or it is shown that there ispmtential for coverage.”). 509 F.3d 1042, 1056 (2007)
(quotingOverton v. Consol. Ins. CGAB8 P.3d 322, 334 (2002)).

In the present case, when inquiring into dla¢y to defend, the kevant party who is

owed that duty is LCL because LCL is the aduh#l insured of Scottsdale. As long as LCL i$

U

D

an additional insured, it is irrelevant that gi@icy-holder NWTC was ultimately held notto b

liable. Rather, the duty to defend terminaipsn the resolution of the underlying claims and

litigation against LCL. BecaudeCL remained an active party in litigation, it cannot be said [that

Arch’s expenses were incurredst-judgment. Therefore, éir's costs incurred after the
dismissal of claims against NWTC may be recovered.

4. Reasonableness of Fees

Scottsdale claims that the defensstsancurred by Arch in defending LCL are

unreasonable. Washington courts apply the lodestar method to determine reasonableness of

attorneys’ fees in the absenceaatontractually predetermined methdagkest Inc. v. Costcd, 15
P.3d 349, 356 (2005). “The lodestar approachfsetsby multiplying a reasonable hourly rate
by the reasonable number of hours spent on the iawBlis method dictates that attorney fees
are calculated by establishing a lodestaraie@ then adjusting it up or down based on other
external factors.” Id. The determination of whethett@neys’ fees are reasonable under
specific circumstances is a question of f&&thmidt v. Cornerstone Inv., In¢95 P.2d 1143,
1153 (1990).

The issue of the reasonablses®f the costs incurred by &r cannot be determined on

summary judgment. Scottsdale and Arch presemfiicting issues of facs to what constitutey

\"ZJ

acceptable attorneys fees and sastthis case. (Dkt. #34 &9-20, Dkt. #41 at 20-25.) This

—

Court cannot weigh such evidence to deterrteeruth on a motion faummary judgment, by

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DENYING
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can only determine whether there igemuine issue of fact for trialCrane v. Conoco, IncFE. 3d
547, 549 (8 Cir. 1994).
5. “Olympic Steamship” Fees
Arch asserts that it is not seeking recoveritotosts incurred in litigating this action
against Scottsdale (Dkt. #41), anérfore Arch makes no claim foDtympic Steamshigdees.

V. CONCLUSION

Having reviewed the relevant pleadings, thelai@tions and exhibits attached thereto
and the remainder of the recorde iGourt hereby finds and ORDERS:
(1) Arch Insurance Company’s Motion for @mary Judgment (Dkt. #30) is GRANTE
as to (a) the issue of Arch’s policy beiegcess to the Scottsdadelicy; and (b) the
issue of LCL'’s status as an additionaured under th8cottsdale policy.

(2) Scottsdale Insurance Company’s Crosstomofor Partial Summary Judgment (Dkt

#34) is DENIED as to (a) the issues stabdve; (b) the issue of the scope of Arch

claims for contribution conceing the inclusion of pre-sutiosts, pre-tender costs,
and post-judgment costs -- these costs arerapassed within the duty to defend 3
matter of law; and (c) thissue of the reasonablenedgees and costs. The
reasonableness of fees and costs is d@iqued fact that cannot be determined on
motion for summary judgment. As such, tbgue of reasonables®of fees and cos
is RESERVED for trial.

Dated October 27, 2010.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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