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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

UNITED STATES OF AMERICA, ex rel.
EVA ZEMPLENYI, M.D., and EVA
ZEMPLENYI, M.D., individually,

Plaintiff,
V.

GROUP HEALTH COOPERATIVE,
GROUP HEALTH PERMANENTE,
GROUP HEALTH OPTIONS, INC., KPS
HEALTH PLANS, GROUP HEALTH
NORTHWEST,

Defendants.

CASE NO. C09-603 RSM

ORDER GRANTING IN PART
DEFENDANTS’ MOTION TO
DISMISS

[. INTRODUCTION

This matter comes before the CourtMation to Dismiss (Dkt. #21) brought by
Defendants Group Health Cooperative, Group Hdadthmanente, Group Health Options, Inc
KPS Health Plans, and Group Health Northw3efendants”). Plaitiff and relator Eva
Zemplenyi, M.D. (“Plaintiff”) brings suit indidually and on behalf of the United States of

America. The United States hdeclined to intervene in thggi tam action. Plaintiff's Second
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Amended Complaint (Dkt. #20) alleges fraud, ialation of the False Claims Act (“FCA”), 31
U.S.C. § 3729(a)(1-3), and foztaliation in violation of 8730(h). Defendants argue that
Plaintiff's Second Amended Complaint fails teatl fraud with particularity under the FCA aj
required by Federal Rule of Civil Procedure 9énd fails to state a plailble theory under Rule
12(b)(6). Defendants also argue that Pitiistretaliation claim under the FCA should be
dismissed under Rule 12(b)(6) because Plaiatiffid not have reasonably suspected that

Defendants were submitting false claims.

1. BACKGROUND

Plaintiff is an ophthalmologist who was ployed by Defendar®Group Health and Grod
Health Permanente from 1988 until 2007. In®&econd Amended Complaint, Plaintiff allege)
that Defendants performed medically unnecessagraatsurgeries in order to increase reve
allegedly resulting in false claims being sutbed to Medicare for reimbursements. In 2005,
Defendants allegedly dispensedhwMedicare guidelines requmg a pre-operative examinatio
prior to surgery. Througho@005 and 2006, Plaintiff claims to have voiced her objections ¢
what she saw as the performance of unnecessaggries and reported her concerns to a
Medicare Compliance Officer. As a resulthar actions, she alleges that her job was
constructively terminated, aseslvas subject to a negativerfpemance review without prior
discussion or opportunity to respond, and subject to an investigation. In 2007, Plaintiff re

alleging that she had littlehoice under the circumstances.
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[11. DISCUSSION

A. Fraud under the FCA

The FCA imposes liability on any individual entity that “(A) knowingly presents, or
causes to be presented, a fals&audulent claim for paymeot approval [to the government]
(B) knowingly makes, uses, or causes to be made or used, a false record or statement m
a false or fraudulent claim.” 31 U.S.C. 8§ 3729(a)(1). Pursuant to the Act, a person mawifi
tam action on behalf of the federal governmfamtany violation of § 3729. 31 U.S.C. 8§ 3730
The Ninth Circuit has specifically held that RGig) requires a partylaging fraud or mistake
to state with particularity the circumstanoesstituting the fraud or mistake, including “the
who, what, when, where, and how of the misconduct chardgukid ex rel. U.S. v. Lungwitz,
616 F.3d 993, 999 {bCir. 2010).

In applying this standard, tiNdinth Circuit noted that a plaiiff alleging violations of
the FCA is not required to allege all factgpporting each and every instance of fraud under
particularity standardf Rule 9(b).1d. However, thd&beid Court explained that allegations of
particular details of a scheme must be paired Wwélable indicia thatéad to a strong infereng
that [false] claims were actually submittedd. at 998-999. Moreovethe Ninth Circuit has
made clear that claims brought under the FCAtmeet the narrow requirement set forth un
the statute, noting that “[i]t isot the case that any breach of caat, or violation of regulationg
or receipt of money from the government wédene is not entitletb receive the money,
automatically gives rise to a claim under the FCA.'S ex rel. Hopper v. Anton, 91 F.3d 1261,
1265 (§' Cir. 1996). Finally, allegations of afidulent scheme alone cannot satisfy the
particularity requirements storth under Rule 9(b)U.S of America ex. rel. Aflatooni v. Kitsap

Physicians Service, 314 F.3d 995, 1002 {Cir. 2002).
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In her Second Amended Complaint, Pldfrtias elaborated on the alleged scheme
describing how Defendants standotenefit from the increase in cedat surgeries. Significantly,
as notedupra, not every violation of a regulation that results in the wrongful receipt of money
from the government can constitute an allegation of a fraud under the Happer, 91 F.3d at
1265. The scheme alleged is difficult to const&ee violation of the FCA upon a consideration
of the capitated payment system, in which a hezltk provider is paid aatracted or fixed rate
per patient regardless of the number or type nfices provided to the enrolled member. Under

such a system, it cannot be stndt false claims are being made, since payments remain th

1%

same regardless of whether a surgery is paddror not. While Platiff puts forth that by
incurring higher costs, Defendants may recdiiggher capitated payments for managed care
beneficiaries in the future, it nonetheless remtirscase that those cssire self-incurred, and
the government continues to pay a flat ratefeDaants receive payments in a fixed amount per
member, per month, and thus the governngenot spending additional money when an
individual surgery is performed:rew v. Hawkins, 401 F.Supp.2d 619, 670 (E.D. Tex. 2005)
In addition, Plaintiff has straa@d to link the specific exgphes of patients who underwent
allegedly unnecessary cataraatgary to the fraudulent activity shalleges. Indeed, Plaintiff
describes the surgery dates and references sig tagdich the patients allegedly did not megt
the proper criteria for surgery. Y#ne allegations concerning tepecific patients fail to support
the proposition that false claims evincing a éhalkent scheme have been filed. Amidst the
background of a capitated payment system, it islgitop speculative to fid that the surgical
procedures performed on thesdividual patients are part ttie alleged fraudulent scheme,
where the performance of allatig unnecessary surgeries doesmsult in increased payments

to the Defendants.
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Similarly, Plaintiff's allegations of false déication cannot stand. Even if Defendantg
were certifying compliance to éhgovernment, the allegatiookfalse certification do not

comport with the law regarding what constitufeaud under the FCA. To bring a claim unde

the FCA based on a false certification theory, anfifiimust prove four eéments: (1) that there

be a false claim rather than a “mere unintentiei@ation,” (2) that there be scienter, or a

“palpably false statement, known to be a lie whes made,” (3) that the false statement mugt be

material to the government’s dsn to payout money to the alaant, and (4) that there be ar
actual claim, “which is to saw call on the government fisclJ.S ex rel. Hendow v. Univ. of
Phoenix, 461 F.3d 1166. 1172-73"&ir. 2006). Since the condialleged did not alter the
payments made by the government, it cannaaie that any alleged false statement was

material to the government’s decision to p&yurthermore, the alleged fraudulent conduct cg

not have resulted in additional payments bygbeernment because there was no false claim.

Taken together, the allegationfsthe existence of a scheraee not sufficiently linked to
“reliable indicia” that would raise a strong infape that false claims were submitted, as requ
by Ebeid, 616 F.3d at 998-999.

Plaintiff has had repeated opportunitieamend her complaint, and there is no
indication that her claims bught under § 3729(a) could beved by granting her leave to
amend. As such, Plaintiff’claims under § 3729(a) are dismissed with prejudtee Ebeid, 616

F.3d at 1001 (affirming dismissal with puélice of second amended FCA complaint).

B. Retaliation under the FCA

Plaintiff alleges that she suffered retabatias a result of her complaints about the
increased performance of catarsitgery and that such retal@iconstitutes a violation of the

FCA. See 31 U.S.C. § 3730(h). The FCA protectsiistle blowers” from retaliation by their
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employers for protected activities. Accordinghe FCA provides relief for employees who 3
“discharged, demoted, suspended, threateneds$ed, or in any othenanner discriminated
against in the terms and conditions of emploghiecause of lawful acts done by the employ
.. in furtherance of an action under this sectioatber efforts to stop 1 or more violations of
this subchapter.” 31 U.S.C. § 3730(h).

A plaintiff alleging a FCA retaliation claim need not show that the defendant actual
submitted a false claim to the government, only that she reasonably suspected aSemuch.
Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097, 1104 (9th Cir. 2008). As such, the
heightened pleading standard faaud claims does not apply, and the standard employed is
established by Rule 12(b)(6)d. To succeed on a claim for retaliation under the FCA, an
employee must prove three elements: (1) thaethployee engaged intadty protected under
the statute; (2) that the employer knew thateiimployee engaged in peated activity; and (3)
that the employer discriminated against the eyg® because she engaged in protected acti
Id.; Moore v. California Inst. of Tech. Jet Propulsion Lab., 275 F.3d 838, 844 -845Cir.
2002).

At this early stage, Plaintiff has stated stiffint factual allegationsuch that her claim
for retaliation may movéorward. For purposes of the firslement, Plaintiff engaged in
protected activity under the FCA if she reasnly believed that Defendants were committing
fraud against the government, and Rti#fi investigated that fraud.

Plaintiff alleges that she believed that an increase in the number of cataract surgel
performed along with surgeries performed on pagievho had a pre-opaive examination ove
six months prior to surgery represented a vViofaof Medicare guidelinesin her complaint,

Plaintiff states enough facts to support her entibn that she subjectively, and in good faith,
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believed that fraud was occurring. Furthermore, it cannot be said that Plaintiff's believe w
objectively unreasonable. AtaH2(b)(6) stage, Plaintiffsontentions that she believed
guidelines were not being followed, too manyacatt surgeries were being performed, and
Defendants stood to gain financially from the surgeries, constitute sufficient factual allega
to conclude that her befiervas objectively reasonable.

The second element of a redion claim requires the employer to know that Defendg
was engaged in protected conduct. Unlessraployer is aware that its employee is
investigating fraud, the employer cannot “possesseélaliatory intent reessary to establish a
violation of 3730(h).” Hopper, 91 F.3d at 1269 (citinBobertson v. Bell Helicopter Textron, 32
F.3d 948, 950-52 (*SCir. 1994)). Plaintiff alleges thahe had numerous conversations with
supervisors expressing her comserand filed reports regardjmer concerns. Plaintiff's
allegations are sufficient to raise the prospleat her employer knew that she was engaged i
protected conduct arising from her concern that fraud was being committed.

Finally, the employer must have discrimirchgainst the employee because she eng

in protected activity. Plaintiff alleges thetie was subject to negative performance reviews

which typically precede termination, that she watgiven an opportunity to respond, that shie

was the subject of an inuagation, and that hresupervisors intended to terminate her
employment. If accepted as true, Plaintiff suffitig alleges that she was discriminated agai

as a result her protected activiggarding the alleged fraud.

C. Incorporation by Reference

The Court finds that Defendants’ inclusion of links to external materials constitutes
presentment of matters outside the pleading uRdér 12(d). The Court did not consider the

materials for purposes of this Motion.
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V. CONCLUSION
Having reviewed the relevant pleadings, dieelarations attached thereto, and the
remainder of the record, the@t hereby finds and ORDERS:

Defendants’ Motion to Dismiss (Dkt. #21)@&RANTED as to Plaintiff's claims for
violations of the False Claims Act, 31 U.S.C. § 3729(a)(®3dDENIED as to Plaintiff's

claim for retaliation in viadtion of the False Claimct, 31 U.S.C. § 3730(h).

Dated March 3, 2011.

o

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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