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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
WESTERN WASHINGTON PAINTERS CASE NO.C09-826RSM
DEFINED CONTRIBUTION PENSION
TRUST, EMPLOYEE PAINTERS' TRUST ORDER ON BENCH TRIAL
HEALTH AND WELFARE FUND, GRANTING JUDGMENT INFAVOR
WESTERN WASHINGTON OF PLAINTIFES

APPRENTICESHIP AND TRAINING
TRUST, WESTERN WASHINGTON
PAINTERS' LABOR MANAGEMENT
COOPERATION TRUST,
INTERNATIONAL UNION OF PAINTERS
AND ALLIED TRADES INDUSTRY
PENSION FUND, and INTERNATIONAL
BROTHERHOOD OF PAINTERS AND
ALLIED TRADES INDUSTRY PAINTERS
DISTRICT COUNCIL NO. 5

Plaintiff,
V.

WESTERN INDUSTRIAL, INC. a
Washington corporation, MARK L.

JACKSON and JANE DOE JACKSON,
husband and wife, and the marital community
comprised thereof, and APPLICATORS,
TOOL AND EQUIPMENT, INC., a
Wasdhington corporation

Defendant.
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[. INTRODUCTION

This case arises out of an audit of themenized Western Industrial In@the
“Employer”) for the time period of November 1, 2007 through June 30, 2009 by Plaintiffs
Western Washington Painters Defined Contribution Pension Trust, Employee Painisrs
Healthand Welfare Fund, Western Washington Apprenticeship and Training Trust, Weste
Washington Painters' Labor Management Cooperation Trust, and International tJaanters
and Allied Trades Industry Pension Fund (collectively the “Trust Fundst) International
Brotherhood bPaintersand Allied Trades Industry Painters District Council N¢he
“Union”). Trust Funds auditor Adrew Waker from Lindquist LLP generated an audit dated
August 2, 2010, which was subsequently revised, that showed an alleged trust fund contj
and union dues shortfall of $194,000 with additional liquidated damages ofy&2§hH000,
interest ofroughly $29,000 and audit fees of $25,000. Informal discussions between the T
Funds and the Employer resulted in a reduction in the audit amount based upon an agresq
that certain individuals were not performing bargaining unit work during the auditperi

One issue remains in dispute: whether the Employer owes trust fund contributions
behalf of certain unreported employees who were classified as “utilikenss by the
Employer. Under the collective bargaining agreement, the Employer is rgdtedlito pay trus
fund contributions on behalf of utility workers. The Trust Funds argue that the employeeg
guestion were not utility workers, but were journeyman painters. Defendantshatithe
employees at issue performed utility work.

A bench trial was held in this matter from Monday, November 7, 2011 through
Wednesday, November 9, 2011. Plaintiffs were represented by their counsel Rolmtek. H

and Diane L. Cushing. Defendants’ Western Industrial, Inc. (the “Eregloypplicators,

ibution

‘rust

rment
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Tools and Equipment, Inc. (“Applicators”), and Mark L. Jackson and Jane Doe Jackson, i
and wife, and the marital community comprised thereof (*Jackson”) were eapgddy their
counsel Judd Lees. The Court has fully considered thlemse presented at trial, the exhibits
admitted into evidence, and the argument of counsel, and being fully advised, now makes
following Findings of Fact and Conclusions of Law, and renders a dedision.

[I. FINDINGS OF FACT

A. Jurisdiction And Venue.

1. Jurisdiction is conferred on this Court 8301 of the LaboManagement

Relations Act (“LMRA”), 29 U.S.C8185(a) and88502(a)(3) and 502(e)(2) of the Employ

Retirement Income Security Act (“ERISA”), 29 U.S&3 1132(a)(3) and 1132(e)(2).

usband

5 the

ee

2. The Empoyer and Applicators are engaged in business within the jurisdiction of

this Court, and such business affects commerce within the meaning of § 301(a) of the LM
B. The Parties

3. The Trust Fundsare joint laboimanagement employee benefit Trust FU
created pursuant to LMRA § 302(c)(5), 29 U.S.C. § 186(c)(5). The plans administe
"Multi-employer Plans" to which more than one employer is required to contribute, ari
maintained pursuant to one or more Collective Bargaining Agreements, and whsfly
requirements of the Secretary of Labor. The said plans are administered|s) ReaftCounty,
Stateof Washington.

4. TheUnionis a labor organization with its offices located im¢{ County.

! As set forth below, the Court largely adopts Plaintiff's’ Amended and Final R pastial
Findings of Fact and Conclusions of LafeeDkt. #46. The Court also incorporates portion

R

nds
red are
ch

sati

Defendants’ Proposed Supplemental Findings of Fact and Conclusions oSkealdkt. # 45.
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5. The Employelis a marine sandblasting and painting company solely owne

d and

operated by Defendant Mark Jackson. The Employer conducts business in the Weiséelin U

States.

6. Defendant Applicatorsa Washington corporation, is an equipment and |
rental business also solely owned and operated by Jackson. It only engages in bubkities
Employer.

C. The Shipyard Agreement By And Between Western Industrial, Inc. And

International Union of Painters and Allied Trades District Council #5 (“Shipyard

Agreement”)

7. The Employer and the Union entered into a collective bargaining agre|

entitled, “Shipyard Agreement by and between Western Industrial, Incntarddtional Uniof
of Painters and Allied Trades District Council #5” (“Shipyard Agreementg§diapril 1, 2001.
8. The Shipyard Agreement was in full force and effect at all times herein.

9. The Shipyard Agreement covers:

[A]ll production repair, and maintenance employees within the bargaining rurite
employ of the Employer signatory hereto, and shall apply to all work and astwittae
Employer in connection with the construction, conversion, painting, repair or Scrz
of any vessel on the Pacific Coast including, but not limited to dredges, flg
drydocks,offshore drilling vessels, barges, mobile drilling platforms, and all aux
equipment used in conjunction therewith.

10.  Under the terms of Article 19 of the Shipyard Agreement, “Fringe Benétis
be paid in accordance with the current Western Washington Area Agreement Raintiag

Industry [(“Area Agreement”)],” effective for the period March 1, 2005 through Weekpr28,

2010.

D. Fringe Benefit Contributions Under The Western Washington Area Agreement fo
the Painting Industry (“Area Agreement”)
11. The Area Agreement was in full force and effect at all times herein.
1. Fringe Benefit Contribution Rates

abor

ement

N
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12. Under the terms of Section 20.2 of the Area Agreement, “[e]ach sigr
Employer shall continue to provide Health & Welfare coverage through the Pditdalth &
Welfare Trust and shall make contributions to that Trust at the rate of $4.35 per cainhg]
hour.” The contribution rate increased to $4.55 on March 2, 30@itp $4.65 on November
2007.

13. Under the terms of Sectio20.3 of the Area Agreement, “[tthe Employer s
pay into the Western Washington Painters and Allied Trades Apprenticeshipaamicd Trust
fifty cents ($0.50) per compensable héwrall Journeymen, Painters ##4, and Apprentices (
a monthly basis.”

14. Under the terms of Section 20.4 of the Area Agreement, “[tlhe Employer

continue to pay into the Western Washington Pension Plan for Journeymen, PakiRdrsaRd

Apprentices, starting with thé"Bracket, at the rate of 5% of gross wa(@elusive of fringes).

The Employer will also make payments into the IUPAT Penagdescribed in Section 20.6.”

15. Under the terms of Section 20.5 of the Area Agreement, “[tihe Employer
pay into the LMCI Trust Fund at the rate of five cents ($0.05) per compensable hollr
Journeymen, Paiars P1- P4, and Apprentices.”

16. Under the terms of Section 20.6.1(a) of the Area Agreement, “[flor each h
portion thereof for which an Employee, except as stated in Article 17.8, reqmyeshe
Employer shall make a contribution of eighty cents ($0.80), increased to ninetefitge($0.95
in 2008, one dollar twenty cents ($1.20) in 2009, to be allocated to the IUPAT Unig
Industry Pension Plan.”

17. Under the terms of Section 20.6.1(b) of the Area Agreement, “[flor the purp
this Article, each hour paid for, including hours attributable to show up time, and othefdrqg
which pay is received by the Employee in accordance with the Agreemdhtesikcaunted a

hours for which contributions are payable.”

1atory

ens
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n
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!
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[72)
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18. Under the terms of Section 20.6.1(c) of the Area Agreement, “[c]ontriby
shall be paid on behalf of any Employee starting with the Employee’s firsifdagployment ir
a job classification covered by this Agreement. Haoevewo contributions shall be made
behalf of Utility Workers or Pré\pprentices.”

19. The Shipyard Agreement does not refer to nor define journeymen, painte
apprentices, prapprentices or utility workers.

20. Pursuant to Section 3.3 of theea Agreement, Painters are “persons qualifig
the industry who have completed an apprenticeship program or have passed the r
examinations as to proficiency as a mechanic to perform the duties pertainirgg Rainting
Decorating and Drywall ndustry as an Employee, and who have met the standarg

assignment as a Journeyman, Painter 1, Painter 2, Painter 3, or Painter 4 and who

contract.” Under the terms of the Area Agreement, journeymen and painteredeaenage

rate in the rage of $19.91 through $26.20 as of November 1, 2007, $20.37 through $26.9
March 1, 2008, and $20.82 through $27.40 as of March 1, 2009. (Pls.” Ex. 2, Sch. A.)
21.  Apprentices are “persons who are learning the Painting, Decorating and O

trade wo have been accepted by the local Painting, Decorating and Drywall

tions

on

rs 1

din

ecessary

is for
does not

D

0 as of

rywall

Joint

Apprenticeship and Training Committee and are registered with the Washingpos| S

Apprenticeship Council.” (Pls.” Ex. 23.4.) Under the terms of the Area Agreem
apprenticeseceived a wage rate in the range of $13.62 through $18.86 as of November
$13.94 through $19.30 as of March 1, 2008, and $14.25 through $19.73 as of March
(Pls.” Ex. 2, Sch. A))

22.  Section 21 of the Area Agreemendefines the work performed by journeym

painters 14 and apprentices to include painting and drywall work,” including, but not limite

All painting, coating, caulking, lining, decorating, fabpanel systems, paperhangi
including the hanging of vinyl's, canvasacking on of muslin and all material
whatever kind or quality applied to walls, floors, or ceilings by any methg

ent,
L, 2007,

1, 2009.

en,

d to:

ng,
of
d of

attachment. Spackling of all surfaces and application of texture finishes adiezsivd
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materials are used, radiant heat fill, andoadiparatory work of spotting, pointing, taping,
finishing and sanding of joints and surfaces, fireproof coatings, fiberglassigsati
exterior insulated wall systems, hardwood, prefinished doors, cabinets, sasmdrim a
furniture finishing, waxing, oiling, staining, application of hot and cold enamels,

waterproofing, protective coatings, polyester, polyurethane, epoxy, resin aylit
coatings. The application of all paints, pigments, extenders, metal primeta]
pigments, binders, thinners, dryersealers, water colors, acoustical wall panels;
stretch panels, etc., cathodic coatings, elastomeric roof coatings, lin€@djreYs, acidg
staining, epoxy coatings and any other treatment/coating applied to argesadiading

ac

i.e,

floors. As appliedby any method. The preparation of interior and exterior surfaces with
liquid steam, sandblast, waterblast, shotblast, or any other blast system essproc

including sandblast pot tending and preparation for metalizing and metalizing. P

ainting

work also includes the handling and all preparatory work incidental to paintin@)g;pat

paperhanging; removal, encapsulation, enclosure or any other activity puisuead,

chromium, zinc or other surface coating or contaminated surface abatement, gainting
paperhanging, building of any structures or enclosures for both negative and gositive

pressure chambers pursuant to lead abatement or any other substratg gesrEss,

decorating or drywall finishing of any surfaces, highway and parkingripireg and &

other work which is usually executed by Painters, Decorators, Paperhangerspdthrdw
Finishers and Drywall Tapers and Finishers, and the operation and care on the job site, of

all tools and equipment used by all trades coming under the jurisdictiome

International Union of Painters and Allied Trades (IUPAT) including brushegrspll

spray painting equipment, caulking guns, trowels, mops, squeegees or
miscellaneous hand and powdriven tools including sandblasting equipment, ladd
scaffoding and other rigging including but not limited to such equipment as mech
or mobilized scaffolding which may be operated by Painters and the job site @mp
and maintenance of all types of compressors.

(Pls. Ex. 2,82.1.)

23. The Area Agreen provides health benefits, but no other fringe benefits
“pre-apprentices,” and prapprentices receive a wage rate in the range of $11.26 through
as of November 1, 2007, $11.79 through $13.93 as of March 1, 2008, and $12.04 throug

as d March 1, 2009.The Area Agreement provides

The term “PreApprentice” as used in this Agreement means persons who pq
preparatory work; protection, cleap and ere of job site, materials, and equipmg
incidental to painting, coatings, sandblasting, paperhanging, drywall finishing
parking lot striping. No swing stage work or sandblasting shall be performedPtsy
Apprentice.

(Pls.’ Ex. 2, § 3.5, Sch. A.)

24. The Area Agreement does not provide fringe benefits for “utility workensd

utility workers receive an hourly wage rate of $13.31 as of November 1, 2007, $13.9

Df t
other
ers,

Anized
erati

5 for
$13.31
h $14.25

prform
nt;

, and
a

B3 as of
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March 1, 2008, and $14.25 as of March 1, 20@&ction 3.6 of the Area Agreement def

“Utility Worker,” as a

person who perform[s] preparatory work; protection, clganand care of job sit
materials, and equipment; incidental to painting, coatings, sandblastinghgragiag
drywall finishing, and parking lot striping. No application work or sandblasting k&
performed by a Utility Worker.

(Pls.” Ex. 2, § 3.6, Sch. A)
25.Section 10.3 of the “Trusts” Article in the Area Agreement statgart as follows:

“The Employer shall not be bound by the terms of any Trust Agreement or the actibe

Trustees of any Trust Fund unless the Employer is obligated to make comtishiatisuch Fund

pursuant to this Agreement.”
26. Section 17.4 of the Area Agreement states in relevant garshall not be :
violation of this Agreement for the Employer to pay wages in exced®e ahinimums containg
herein.”
27. Reflective of the lowest hourly wage rate and lack of fringe benefits und
contract, Chris Winters, Business Representative for the Union, and FernanddoAFegld
Representative for the Union and formerly employed by the Employer aspaentape fof

approximately five years, testified that the preparatory work perfibioyea Utility Worker is

distinguishable from the preparatory work performed by a foreman, jouameym painter|.

Arevalo testified that atility worker prepares the job site, cleans the job site, moves equi
in and out of the job site, and assists workers in the shop. A utility worker does notlgé
work at the job site. Pevalo testifiedhat an Employer’s use of utility workers is raa@dthat in
the five years that he worked for the Employer, he never encountered a utilityr.wdrk
contrast, foremen, journeymen, painters and apprentices may prepare they mirface o

“substrate”for application of paint or other material. A utility worker does not prepar

(D

all

5 of t
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d

or the
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painting surface or “substrate” for application of paint or other materialintévg Test. Tr.}

Arevalo Test. Tr. 1:153:2-155:6.)

28.  Although the Employer put on sevemgitnesses, not one of them testified a
their understanding of a “utility worker” under any circumstance.

29.  Under the terms of the Area Agreement, the work for which contribution
dues must be paid is not determined solely by the title of théoge® performing the wor}
however, but is determined by whether the work being performed is “fairly clane

bargaining unit work:”

It is the intent of the Employer and the Union to protect algid work which has beg
traditionally performed by the bargaining unit or which is fairly claimable as bargai
unit work. Accordingly, except as provided in Section 5.1 of this Article, all pail
work as defined in Article 2, Sections 2.1 and 2.2 shall continue to be performed
job site or atany location designated by the Employer, by Employees covered und
Agreement, so long as it is within the geographic territory of the Union. . . .
Employer shall not directly or indirectly perform, undertake, accomplishtempt or
indirectly to perform, undertake or accomplish any painting work, as defined in Arti
Sections 2.1 and 2.2, except in complete compliance with all terms and provisiong
Agreement.

(Pls.” Ex. 2, 8 5.2 (emphasis addéd).

30. Employees covered under ttegms of the Area Agreement include all employ

performing job functions within the scope of the Area Agreement, whether or mabere of

the Union and is not limited to Foremen, Journeymen, Painters, Utility Workers, Appseoitic

PreApprentice Painters:

This Agreement applies to painting and drywall work to be done at the s
construction alteration, painting, or repair of a building, maintenance, or othrér
These terms are to be interpreted and applied in accordance with the NLRA, ded
The term Employee refers to persons performing job functions within the scope
Agreement. It does not refer to Union membership or affiliation, but does in
Foreman, Painter, Journeyman, Utility Worker, Apprentice andAPpeentice Pairdr.
Work outside the scope of this Agreement is not covered by this Agreement.

(Pls.’ Ex. 2, § 2.3.)

U7
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2. Fringe Benefit Payments.

31. Under the terms of Section 10.1 of the Area Agreement, “[e]ach Em]
signatory to this Agreement is required to madgorts to the Trusts (see Article 20) and re
with contributions, if any due, to Western Washington Painters Pension Trust, 201 Quesq
Avenue N, Suite 100, Seattle, Washington 98109 (hereafter called the central dystnimirit)
or such other plce as may be designatedPIs.” Ex. 2, § 10.1.)

32. Under the terms of Section 20.1 of the Area Agreement, “[a]ll Employer

expected to remit trust fund payments promptly, as set forth in the applicablagresiments.

In the event an Employer ds not file a trust fund remittance report on a timely basis, or f
remittance report without enclosing full payment, the trust fund adminissiaatir contact suc
Employers immediately to demand payment, and shall so advise the "Un{Bis.” EX. 2,
§20.1)

33.  Under the terms of Section 10.3 of the Area Agreement, “the Employer {
and agrees to be bound by the terms of the Trust Agreements establishing the Euretsto
in this Article and agrees to be bound by all past and future laeftalof the Trustees of eg

such Fund.” (PIs.” Ex. 2, § 10.3.)

34. The Trust Funds are thiphrty beneficiaries to the Shipyard Agreement and
Agreement.
35. The Trust Agreements requitbe Employers make contributions to the T

Funds,and proide that the Trust Funds may collect delinquent contributiand inspect
examine and audit the employers records, and that the Employer will be liabigufdated
damages, interest, attorney’s fees and costs incurred in the Trust Funds effadlect

delinquent contributions. (Pls. Exs. 3-7.)
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E. The Western Industrial, Inc. Audit

36. On March 2, 2009, Lindquist LLP, the Trust Funds’ auditing firm, sent a letter to
the Employer requesting that arrangements be made to audit its recordse ldttetr, the

4 |l auditors requested that Mr. Jackson make the following records availalisdection:

5 1. All union agreements including, but not limited to, collective bargaining,
compliance, project labor, and registration and counterpart agreemeybsi db
6 not have copies please contact your Union Business Agent.
2. Monthly transmittals showing names and hours reported to the Trust.
7 3. Payroll and time records for all employees including, but not limited to,
timecards, check registers, payroll journals, and certified payroll records.
8 4, Documents used to facilitate reporting to the Trust (e.g. monthly hours
summaries.)
9 5. Quarterly and annual tax and wage reports including, but not limited to,
Employment Security, Labor & Industries, and Federal F&@#ds 1099, and W
2
10

L.isting of all projects worked and associated certified payroll records.
1 Detailed documentation of job classifications of employees NOT reported [to the
Trust.
8. Monthly transmittals to other Trust Funds.
9 Cash disbursement journals.

No

12
13 || (PIs.” Ex. 11; Walker Test. Tr. 1:60:22-61:9.)
14 37. Jackson acknowledged receipt of the letter and established that he had fead the

15 letter in responding by letter dated March 19, 2009, stating:

Unfortunately the records in question are awhilable at this time, since the IRS| is

16 conducting an audit for the same time period. We have not been informed when|we can
17 expect the records to be returned to us.

Additionally, |1 have a previous commitment to be out of country and therefore not
18 available to be present for an audit conducted by your firm.
19 Please contact us during the week of May 11th, 2009 to reschedule an appointment.

20 || (P1s.” Ex. 12; Walker Test. Tr. 1:61:22-62)3

21 38. On March 27, 2009, Lindquist sought assistance from Trust counsel to sghedule

an audit of the Employer’s records. (PIs.” Ex. 13; Walker Test. Tr. 62:4-6.
22
39. On March 31, 2009, Trust counsel wrote a letter to the Employer again reqliesting
23
an audit of its records, reiterating the itemization of the records requirée lyditor, including

24

ORDERON BENCH TRIAL GRANTING JUDGMENT IN FAVQR OF PLAINTIFFS- 11
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“payroll and time records for your employees including, but not limited to, timecaheck

registers, payroll journals, copies of quarterly payroll tax reports (Emmgoly Security, IR
Form 941, and Labor & Industries) and certified payroll records, if anyrust counse
reminded the Employer that “the auditor is permitted to inspect all of your cgragaayroll
records as confirmed by the United States Supreme Court decision, Ceateral3tust Fund
Central Transport, 472 U.S. 559, 105 S. Ct. 2833, 86 L. Ed. 2d 447 (1985).” (PIs.” Ex. 14
40. On April 21, 2009, Mr. Jackson wrote a letter to the Union, giving his noti

the Employer’s intent to terminate its agreement with the Union.

U7

N

ce of

41. With no response to the request for an audit from the Employer, on June 16, 2009,

the Trust Funds filed a Complaint for Breach of Collective Bargaining Aggaeand to Compg¢
Inspection of Records in the United States District Court for the WestetnicDas Washingtor
and wa assigned case number CVMI®26 RSM. (Docket No. 1.)

42.  The Trust Funds made repeated, but unsuccessful, attempts to serve Mr.
with the Summons and Complaint. (Docket Nos. 2 and 3.)

43.  Without appearing in the casehe Employersubmitted toan audit on Jul\31,
2009. Andrew Walker (Walker) of Lindquist LLP performed the audit of the Emp#
records. (Walker Test. Tr. 1:62-7-8.)

44. The Employerprovided Mr. Walker with the Employer’s contributions rep
already submitted to the Trust Fundsports filed with the Washington State Employm
Security Department (ESD) and the Washington State Department of Ldbdugtries (L&I),
employee time cards, payroll summaresthe employees already reported to the Trust F

and the Employer’s cash disbursement journal, but failed to provide the other rémmidsd in

prior correspondence. Significantlthe Employerfailed to provide Mr. Walker with the

Employer’s payoll register and certified payroll reports, despite the repeated wretprests

1%

Jackson
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made of the Employer and reminder of the Employer’s obligation to provide thallpagister
to the auditor by law. (Walker Test. Tr. 1:63:2; 11:121:4123:7.)

45.  The Hnmployer’'s reports submitted to ESD and L&l revealed that the Emp
had reported approximately 64 employees as painters that had not been reptrednus
Funds and the Union. (Walker Test. Tr. 1:6@3;-11:123:814.)

46.  During the first day of the audit, whéur. Walker asked the Employer to expl;
the discrepancy, the Employer asserted that these employees were “otikgrst for which ng
dues or contributions were owing. The Employer did not explain or provide the auditonw
documenation establishing what a utility worker was, the type of work performed bility
worker, a utility worker’s compensation package, including rate of pay andtsenthie kind of
information requested of the employer in the letter preceding the aufttietailed job
classifications of employees NOT reported to the Trushe employedid not go employee b
employee explaining what each one,dd state that it did not have the records because i
also are being audited by the Internal Revenugi&xras previously stated in the Employé
letter to the auditor. (Walker Test. Tr. 1:93:9%:1; 11:123:15124:6; PIs.” Ex. 11.)

46. In an attempt to verify the Employer’s assertions, the auditor again requess

Employer’s payroll register. The Employer again refused and stated that only the p3

summaries for the employees already reported to the Trust Funds would luegroiWwValker

Test. Tr. 11:122:14-123:7.)

48. When the auditor returned for a second day approximately a month lat
Employer still provided no payroll register, no certified payroll reports, noaagfibn of
documentation establishing what a utility worker was, the type of work pextbby a utility
worker, a utility worker’'s compensation package, including rateapfgnd benefits the kind of
information requested of the employer in the letter preceding the auttietailed job

classifications of employees NOT reported to the Trust.” The Employrenavent througt
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employee by employee explaining the work pearfed by each nor said that the records weré
available because of the Internal Revenue Service audit, as previously staedEmptioyer’s
letter to the auditor. (Walker Test. Tr. 1:93:9%:1; 11:124:7125:22; PIs.” Ex. 11.)

49. The auditordetermned that the Employer’s contribution reports were inaccu
With nothing to verify the Employer’s assertion, Lindquist LLP preparechtit report listing
the unreported painters as journeyman “misclassified as utility vetkérhe report include
various other relatively small miscellaneous underpayments. (Walker Tel$1127:17-128:7.)

50. Mr. Jackson subsequently retained counsel and a number of the miscel
underpayment entries were resolved and removed from the report, but sonmedeatang with
all of the “misclassified utility workers.(Walker Test. Tr. 11:128:86.)

51. Lindquist LLP revised the report on July 29, 2010 (“first revised audit rep
(Pls.” Ex. 9.) The first revised audit report shows a total amount in underpayme
contributions and dues owing to the Trust Funds and the Union of $190,060.17 af
liquidated damages, interest and testing fees of $58,602.15, for an overall total owing

Trust Funds and the Union of $248,662.32. (PIs.’ Ex. 9.)

2 not

rate.

[oX

aneous

prt”).
NtS |
nd tota

) to the

52. The Employer failed to pay the amounts set forth in the audit report, and o

October 12, 2010, based on the first revised audit report, the Trust Funds and the Union
served an Amended Complaint for Breach of Collective Bargaining AgmefiAmended
Complaint”) in the existing lawsuit seeking payment of the unreported contrisufiquichted
damages, interest, audit fees, attorneys’ fees and costs. (Docket No. 9.)

53. The Trust Funds and the Union also named Applicators as a defendant

Employer’s alter ego liable for the Employer’s delinquent contributions andiagzbcharges.

(Docket No. 9.) The Trust Funds and the Union also named Mr. Jackson as individuall
under the terms of the Trust Agreements for the Employer's delinquentbcioins ang

associated charges. (Docket No. 9.)

filed and
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54.  On November 24, 2010, the Employer and Jackson filed an Answer. (Dock

13.) On December 8, 2010, Applicators filed an Answer.

(et No.

55. Counsel for the Trust Funds and the Union took Mr. Jackson’s deposition on

August 17, 2011, during which counsel for the Trust Funds and the Union asked Mr. Jaq
provide payroll records in order to verify its “utility worker” assertion. dgponse, Mr. Jacks

provided payroll summaries covering the period of the auditl{QZ/— 6/30/09 only for the

workers listed as utility workers and for selected periods within the peridteddidit report.

(Defs.” Ex. T Walker Test. Tr. 11:129-16-130:14

56. Mr. Walker, who performed the audit of the Employer’s records, could not y
payroll summaries because they did not contain data that would allow him to lceaéstlos
information reported for the “misclassified utility workers” against oth@rkers, and th
veracity of the data could not be confirmed because it had been selected bypilogeE
(Walker Test. Tr. 11:129:16-130:4.)

57. On September 27, 2011 the Employer provided its payroll register in elec
format to counsel for the Trust Funds and Union, who in turn forwarded it to Mr. Walker.
Ex. 15; Walker Test. Tr. 11:130:5-11.)

58. After analyzing the payroll register, MWalker was able to resolve nearly all
the remaining miscellaneous underpayments, but not the Employer's assertiothd
unreported workers were “utility workers” for which no contributions were owi(\y.alker
Test. Tr. 1:77:6-21.)

59. The payroll register identified the hours of the employees listed @naidit
report as utility hours. The payroll register also showed the wage ratéseleahployees we
paid and the jobs they were working on at the time. (Walker Test. Tr. I:2R28Mr. Walker
found the Employer’s classificatiorts the employees as utility workeusreliable. The vag

majority of those designated with a “utility” classification recdiam hourly wage rate of $20

tkson to
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more, the level of a journeyman wage rate, as opposed to a utility workeratagé $13 to $1
per hour, as set forth in the wage and fringe benefit schedules attached hpjlaedSand Arex

Agreements.(Walker Test. Tr. 1:76:12; PIs.” Exs. 1 and 2, Sch. A.)

F. The Employer’s Classification Of NonrUnion Workers As Utility Workers and Gary
Austin

60. The initial audit report listed Gary Austin as an unreported “misclassified

worker.” (Walker Test. Tr. 1:77:17-78:7.)

I=

ps %

itility

61. Gary Austin signed an unsworn statement dated July 15, 2010 representing that he

had worked as a project estimator for the period August 11, 2008 through March 1, 2(
total time that he was employed thye Employer.

62. Gary Austin's name was removed from the audit report based upo
representation and does not appear on the first revised audit report.

63. The Employer’s payroll register received on September 27, 2011 showe
Gary Austin was classified as a “utility worker” receiving anrhowage of $27 per hauand
his hours assigned tspecific jobsthe first four months of his employment with West

Industrial. The payroll register showed that Gary Austin worked as a prefgnator receiving

a monthly salary with none of his time assigned to jobs foregh®ining three months of hi

employment.(Walker Test. Tr. 1.:77:17- 78:7.)

64. Gary Austin’s name was placed back onto the audit and appears in the
revised audit report for the period that he was classified by the Emplogetusitity worker”
receiving $27 per hour. (Walker Test. Tr. .77:17-78:7.)

65. Contrary to his statement, Gary Austin testified at trial under oath that ke

as a foreman for the first four months of his employment with Western Indiustrias a projed

estimator,and worked as a project estimator for the last three months of his employkhent.

Austin testified that he supervised jobs. (Austin Test. Tr. 11:90:13-91:8.)
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67. Gary Austin testified that he was not a member of the Union durin
employment with Wstern Industrial.(Austin Test. Tr. 11:102:9-11.)

68. Under the terms of the Shipyard Agreement and Area Agreement, W

Industrial was obligated to make contributions to the trust funds on behalf of Gary Asdi

foreman, whether or not he was amber of the Union. (Pls. Ex. 2.)

69. Rather than properly classify Gary Austin a@manjourneyman for purpose
of trust fund contributions, Hiltrud Rowamisclassified Gary Austin as a “utility worke
because he was not a member of the union. Western Industrial made no contributionsisg
funds on behalf of Gary Austin. Gary Austin was not a “utility worker.” (Rowast. Tr.
[1:70:23-24.)

G. The Testimony Of Fernando Arevalo

70. Fernando Arevalo of the Union recognized many of the namethe first ang
second revised audit reports of individuals that he personally knows as sandblastar
paintes, not utility workers. Mr. Arevalo testified that he never ran across a utiditkewr at
Western Industrial the entire time he was emptb According to Arevalo, everyomweorking
for the Employer was either a journeyman or an apprentice. (Arevalo Test. T 111}
153:1;157:1-160:4.)

H. The Testimony Of Juan Luna

71. Juan Luna, employed by the Employer and classified by the Employéutigy
worker” during the period of the audit testifiat trial that he and many other employees i
on the audit report as “misclassified utility workers” and classifrethe Employer’s payrol
register as “utility” were sandblaster/painters and only peddrsandblasting/painting work f
the Employer during the period of the audit and every other period they have workbe

Employer. He also identified many others appearing on the first and second revised audit

y his

estern
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as “misclassified utility workers” as sandblaster/painters as wellytility workers. They ha
worked alongside these employees on projects for the Employer during tiek gfethie audit.

72.  Juan Lua worked for the Employer for the period 2007 to 2008. He livg
Houston, Exasat the time. He performed sandblasting and painting work for the entire ti
worked for the Employer. Specifically he took off all the paint on vessels,|lbasitbedirt and
rust and occasionally cleaned up. He used overalls, mask, and gloves, and something
his head. He applied protective covering in the work area to prevent overspray of tivéhpa
he was inside the tank, but when he was outside, sometimes he didn’t do it. Occasio
mixed paint. (Luna Test. Tk.123:13-124:16.)

73. Juan Luna admitted that his use of the term “painter” and/or “sandblastadei
all the “Utility Worker” duties set forth in Section 3.6 of the Area Agreemiengddition to
actual sandblasting and painting. (Vol. I, Tr. 139,-148.) In addition, he provided no spec
testimony about himself or other utility workers he observed, regarding the aaidumné spen
actually sandblasting or painting, versus the other work performed under the Aszan&gt’s
“Utility Worker” classification.

73. Luna has ten years’ experience in the marine painting industry. Lunadj
sandblasting at the shipyard prior to working for the Employer. (Luna Test:1B#:24-
135:11.) Luna learned painting as a helper to a friend. (Luna Tebktl38:5-8.)

74.  Luna receivedh journeyman sandblaster/painter wage rate of $20 an hour
he started working for the Employer, which amount was offered to Luna by rdith Snd
Egaban Acosta. (Luna Test. Trl36:22-137:8.)

75.
testified that he did not know what a utility worker is and emphatically stated ehai@as 4
sandblaster and a painter:

Q:

What kind of work did you do for Western Industrial?

Luna regarded himself as a sandblaster and a painter, not a utility worke

bd in

me he

to cover

nt

nally, he

cl

fic
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Q

> QO 2 O 2

Sandblasting, painting.
For the entire time?

Yes.

As a painter, would they do the coverup?

Yeah. I'm a painter and sandblaster, and | did it.

Could the painter or sandblaster operate the scissor lift to get up and down’

Yeah, | used to do it.

Now, you yourself sandblasted?

Yeah. | am a sandblaster and painter.

What was required sorry. I'll back up.
Obviously you're a painter. Did you just use a sprayer?

No, no. | painted and sandblasted.

How much of the time, when you were at Western Industrial on a typica
were you actually sandblasting versus everything else we’ve talked?about

| would sandblast, two, three, four hours. Just breaks for drinking water.
And then you also performed the other responsibilities that we talked about
No, no, no, no.

What would you do?

| would go back to sandblast.

Do youknow what a utility worker is in the painting world?

~

| job,

~J

ORDERON BENCH TRIAL GRANTING JUDGMENT IN FAVAR OF PLAINTIFFS- 19



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A: No

(Luna Test. Tr. 1:1123:225; 1:139:1921; 1:140:1820; 1:143:67; 1:144:23145:1; 1:145:1423,;
and 133:15-17.)

76.  Luna identified others on the audit report as performing journeymappoenticg
sandblasting and/or painting work during the period of the audit, including EstabataAK.
Allison, Ayala, Bautista, Kyle Belcher, Carlos Bolivisiejia, Odell Cage Jr., Odell Cage,
Ceja, CejaFlores, L. Ceja, Ceja Reyes, Fileberto Cervantes Ibarra, Chavez, Ricardo,
Eduardo Vasquez, Javier Enriquez, Sean Fry, Antonio Gonzales and the rest of the G
J. Hulce, Alfonso Linares, Herberto Lopez, M. Lopez, LeBexz, Ricardo Macias, Horac
Marquez, Orlando Marquez, Mr. Medina,s@0Osequera, Mario Ramirez, A. Rodriques, S
Sandoval, Manuel Santamaria, Nemorio Santamaria, Clemente Santos, Frank Wdrghot

the employees that came up from Texas and California. (Luna Test. Tr. 1:124:14-133:

L. Delinquent Contributions, Dues, Liquidated Damages, Interest, And Audit Fees

77. On October 10, 2011, Lindquist LLP again revised the audit report (“s¢

revised audit report”). (Pls.” Ex. 10.) The 64 “misclassified utility workeeshain in the

second revised audit repdr¢écause thauditor foundEmployer’s classification of “utility” in it$

payroll register is extremely unreliable. (Pls.” Ex. 10.) Consequeh#ysdécond revised au

report shows a total amount in underpayments in dues and contributions owing to the Ui

E.

Du
nzaleses
o]

rgio

=

rcond

D

it

nion and

Trust Funds of $194,053.60 and total liquidated damages, interest computed to December 30,

2009 and testing fees of $76,690.33, for an overall total owing to the Union and Trust F

$270,743.93, summarized as follows:

unds of

UNDER | MPROPER
THE BREAKDOWN BY TRUST IS: PAYMENTS PAYMENTS
HEALTH & WELFARE $105,469.79 $385.95
PENSION 32,971.33 3,836.97
LMCC 1,134.43 4.15
APPRENTICETRAINING 11,340.82 41.50
IUPAT 22,220.19 78.85
SPECIAL 1,134.43 4.15
DUEs 19,782.61 34.18
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SUBTOTAL 194,053.60 4,385.75

UNDER | MPROPER
THE BREAKDOWN BY TRUST IS: PAYMENTS PAYMENTS
LIQUIDATED DAMAGES $17,183.37
LIQUIDATED DAMAGES - IUPAT 4,444.22
INTEREST THROUGH DECEMBER 31,2009 25,644.56
INTEREST THROUGH DECEMBER 31,2009- I[UPAT 3,314.18
TESTING FEES 21,872.00
TESTING FEES- I[UPAT ToOTAL 4,232.00 .
TOTAL $270,743.93 $4.385.75

(Pls.’ Ex. 10.)

M. Applicators, Tools and Equipment, Inc. Liability.

111. The parties stipulated to Defendant Applicators’ liability for the Employ

er's

obligation to pay delinquent contributions, dues, liquidated damages, interest, audihdees

attorneys’ fees and costs resulting from this lawsuit.

N. Individual Liability .

112. The Trust Agreements for the Western Washington Painters Defined Contr
Pension Trust, Employee Painters’ Trust Health and Welfare Fund, Westernnijias;
Apprenticeship and Training Trust, and Western Washington Painters’ Labor Mt
Cooreration Trust clearly and explicitly state that corporate officers respengib making
contributions to the Trust Funds will be individually liable for payment of any deling
contributions, liquidated damages, interest, audit fees and attorneysingests incurred

collection:

In recognition that individuals have responsibilities in a corporation which
participating Employer in a Trust, and that contributions are for the welfateveted
employees, the responsible individuals in a cafon which is a participating Employj
shall be individually liable for payment of contributions and other charges owing
this Article VIII. Therefore, in the event any corporate Participatimgléyer which ig
obligated to make contributions to the Trust fails to make such contribution
President, the Treasurer, and any other corporate officer who is responsiblenfient
of contributions by the corporation to the Trust fund shall be each individually liaQ
the payment of contributions and other amount due under this Article VIII, and
applicable Federal law, 29 U.S.C. Section 1132(g).

bution
hi

he

juent
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(Pls.” Exs. 36.)

[ll. CONCLUSIONS OF LAW

The central contention in this litigation is whether the Emplaygroperly misclassified

certain employeeas “utility workers,” as that term issed in the Shipyard aktea

Agreemensg. Both parties dedicated considerable trial time to convincing the Court to adopt it

particulardefinition of theterm “utility worker.” Ascertaining the meaning of the term “utility
worker,” however, is unnecessary to the resolution of this lawsuit. Defendidadsdgproduce
anyevidence that the allegedly misclassified workers were performifgy‘work,” underany
definition of the term. Applying the burdeshifting framework mandated by the Ninth Circuit
Defendants accordingly fail to meet their burden of proving that contributiemmoaowed. Thg
remedy for such a failure is payment of the owed Trust Fund contributions weitbstcosts,
and attorneys fees. The parties stipulate that Defendant Applicatorseddiabimounts owed
by the Employer. Defendant Walker is also liable under the terms dfukeAgreement.
A. Burden Shifting Framework

29 U.S.C. § 1059(a)(1) of ERISA imposes a statutory duty upon employers to mair
records sufficient to determine the benefits due to its employees and to eegliknt
administrator to generate reports required by statBitiek Masons Pension Trust v. Industrial
Fence & Supply, Inc839 F.2d 1333 (9th Cir.1988) Afh employer cannot escape liability for
his failure to pay his employees the wages and benefits due to them under the ldwgdoy hi
behind his failure to keep records as statutorily requiirédl.at 1338. Thus, 8nce the Trustees
show (1) that [the employer] failed to keep adequate records, and (2) that teesora

employees who (a) performed covered work that was (b) unreported to the trust funds, th

A}”4

tain

en the

N

burden shifts to the employer to show the extent of the unreported covered work for those
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employees.’Motion Picture Industry Pension & Health Plans v. N.T. Audio Visual Supply,
259 F.3d 1063, 1066 (9th Cir.2001).
B. Failure to Keep Adequate Records

Plaintiffs’ first threshold burden is to shdtat the Employer failed to keep adequate
records. Motion Picture Indus.259 F.3d at 1066The Employemsserts that, since Plaintiff
Trust Funds havbeen provided clear payroll records confirming that the employees at iss|
werecontemporaneousighaacterized as “utility workersthe burden remains on Plaintiffs to
establish that the individuals at issuerenot performing utilitywork. The Court disagrees.

The audit performed of the Employer’s records by Lindquist LLP, an independent
auditing frm, established that the Employer’s contribution reportswieaéfiled with the Trust
Funds were inaccurate because they failed to include approximately 64 essplogtethe
Employer reported to the Washington Department of Labor & Industries asrpaiithe
Employer claimed that the unreported employees were “utility workersitiaceh no
contributions were owing. However, the Employer failed to provide the auditor with the
Employer’s payroll register, certified payroll reports or any documentttairwould reflect the
unreported employees’ classification as “utility workers” and detaibedmentation describing
a utility worker and the work performed by a utility worker.

Approximately one month before trial, the Employer provided the auditor with, first
payroll summaries and, later, its entire payroll register. The payroll regidieates that the
employees in question were contemporaneously classified as “utility igdrkdéowever, the
Employer never provided the auditor or the Trust Funds or the Union with anydletaile
documentation kept by the Employer that descnitdesta utility worker is according to the

Employeror the type of work performed by a utility worker. Indeed, the only new informat

nc.,

—_

on

that the auditor gleaned from the paliregister was the wage rates paid to the alleged “utili
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workers” and the jobs that they were working diime wage rates were commensuxaité
journeyman wage rates.

The inadequacy of the records kept by the Employer is perhaps best exemplified b
presenting a counterfactual: had Defendant kept personnel files, job descriptimthgy or
documentation listing the specific duties assigned to each of its workershihétigation
would be in a very different posture. Basedsanhdocumentation, perhaps Plaintiffs would
continue to insist that the unreported workers were not in fact “utility wotk&ise Court coulg
then make the legal determination of whether the Employer’s classificatiotiliby Ymorker”,
or the definition employed by thednhtiffs, was correct.

In contrast, here the Employer did not maintain any such records. The only hatord
the Employer provided supporting its classification of the unreported workeusilag “
workers” wagts payroll register. The contemporaneous classification of the hours worked
such employees as “utility” hours only demonstrates that those hours a&s#ietl as hours fo
which no fringe benefits were due both in the past, and at the time of the audit. Hbtloes
demonstrate or provide any support for the contention that the hours worked werg hotuall
in which the unreportedmployees were engaged in “utility” work.

The Ninth Circuit has squarely placed the burden on Defendants in cagésslike
produce records that support its contention that contributions are nobdadrick Mason839
F.2d 1333. For the Court to hold that the payroll register provided by the Employer in thig

is sufficient to satisfy Defendants’ burdenBrick Masonsvould be to turrBrick Masonson its

head. Such a holding would suggest thdiile ERISA requires an employer t@aintain records

of hours workedy its employees, does not requirthe employeto keep recordtat would

y

-

case

demonstrate, for instance, whether those hategsovered by a collective bargaining agreement
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or whether those hours are hours for which fringe benefits are due. Defendants poing#b |
authority that would support that distinction. Further, such a distinction would effgctivel
eliminate the brden shifting established und&rck Masors: it would reward employerf®r
obfuscating job classification systerand effectively require that plaintiftsll as a withess eag
and every employee classified as ftmvered or not entitled to fringe bentd, in order to
prevail in a case such as this. There is no indication in the case law or in tregaogthe
statute that Congress intended to shift the burden to employees in this manner.

Indeed,Motion Picture Indusinvolved a dispute as to whetha corporation’s employe
had performed covered work for which contributions were not paid. 259 F.3d at 1064. TI
the Ninth Circuit held that two auditors’ affirmative declarations that the compastesds
“frequently failed to identify the typaf work performetiand were fnsufficiently detailed to
allow him to identify the type of work performed” satisfied the plaintifistfthreshold burden
of showing that the corporation had failed to keep adequate records. Hermglai®mPictures
Indus, the Trusts’ auditor, Mr. Walker, found the Employer’s records insufficient adblest thg
type of work performed by those employees classified as “utility werk@rhus,Mr. Walker’'s
testimony that the Employee’s records were insufficient tahte whether the contested
employees were utility workers satisfies Plaintiffs’ first threshold burdshawing that
Defendants failed to maintain adequate records.
C. Fact of Some Damage

Plaintiffs’ second threshold burden is to demonstrate the fachadgi® or that tiere
exist some employees who (a) performed covered work that was (b) unrepohiedrtstt
funds” Motion Picture Indus.259 F.3cat 1066. Plaintiffs have also satisfied this burden.

Defendants contend that Section 3.6 of the Area Agreement defines the scopéydf

0 le

h

nere,

util

work as to all of the work performed by the Employer. Plaintiffs dispute thab8&c6 applies
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to maritime work covered by the Shipyard Agreement, but for the purposes of thisatgtira
Court will assume that Defendants’ interpretation is corrébe parties also dispute the scop
of work covered by Section 3.6. Again, for purposes of this argument, the Court adopts t
Defendants’ interpretation: that “utyi’ work encompasses a broad array of “preparatory” tal
and only precludes actual spray painting/application and/or actual sandblasting.

Even using Defendants’ interpretation of “utility” wotRlaintiffs have satisfied their
burden of showing that s@mremployeeperformed work that exceeded the scope of “utility”
work, were accordingly owed fringe benefits, amefrenot reported to the Trust Funds.

At trial, Juan Luna, one of the unreported employees listed on the audit repoitdtes
that he and many others listed on the audit report (approximately 40 others) performed
sandblasting and painting work for the Employer during the period of the &efgndants
argue that Mr. Luna’s characterization of his and others’ work as “paimtésandblastr” work
included all of the work set forth in Section 3.6 of the Area Agreement, including drepara
containment, protection, sap, clearup, work incidental to sandblasting and painting involv
assistance to the actual painter(s) and sandblgstenfsasking, and demobilization. Accordir
to Defendants, the performance of this work is perfectly allowable andsreatability for
defendants. Mr. Luna, however, also testified that he performed actuapspragg and
sandblasting. Luna Tr.Test. 1:143:6146:22.) As Defendants concede, at minimum, Sectior
precludes utility workers from performing actual spray painting or sasiitida Therefore,
evenusingDefendantsbroaddefinition of “utility” work, Luna engaged in work that fell outsi
the scope of “utility” work, yet those hours were not reported to the Trusts.

Also at trial, Fernando Arevalo, a union representative formerly employdukby t

Employer as an apprentice painter and sandblaster, testified that he redogaizy othe

11%

sks
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names on the audit report as sandblasters and painters. Mr. Arevalo alsd testifree never
ran across a “utility worker” during the five years that he worked foEthployer.

Additionally, Gary Austin, a witness called by the Employer at trial, had initiegn
included in the audit report as an unreported painter but removed based on an unsworn s
signed by him in which he represented that he had worked as a project estiméor for
Employer during his employment. Upon reviewing Employer’s payroll register, the audito
discovered that for the first three to four months of Mr. Austin’s employment, theokzeniad
labeled Mr. Austin as a “utility worker,” paid him an hourly wage of $27 per hour andtalibg
his hours to projects in the field. For the remaining three months of Mr. Austin’syangsig
the Employer labeled Mr. Austin as a project estimator, paid him a monthly, saldrstopped
allocating his salary to projects in the field.

Contrary to his unsworn statement, Mr. Austin testified under oath at trial thasheo
a project estimator or a utility worker during the first three to four months @nhployment
with the Employerbut that he was a foreman supervising employees on project sites. Thg
Employer’s exfanation for the differing treatment of Mr. Austin changed over time. First,
Employer was attempting to “cost” his salary as a project estimator to progsastend, the
Employer mislabeled him as a “utility worker” because he was nonunion everntheug
performed the job of a foreman and not a utility worker. Nonunion workers are covehex b
Shipyard Agreement and the Employer is required to pay trust fund contributionsr doe k.

Plaintiffs have satisfied their burden of showing that covered work for which fringe
benefits were owed was performed and unreported to the Trusts.
D. Defendants’ burden

The Employer has failed to satisfy its burden to establish the precise amount of

contributions owing. The Employer offered no evidence to contradict the testimbtry lafina

tatement

-

a

he

y t
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or Mr. Arevalo concerning their testimony that Mr. Luna and many other unrdparployees
listed on the audit report performed sandblasting and painting work. The Employer’'s ow
witnessedestifiedthat the Employer misidentified Mr. Austin as a utility worker in its payrol
register when he actually was a foreman solely because he was not a memberiohthe un
calling into question the Employer’s criteria used to determine when to labeipdoyee as a
“utility worker.”

Moreover, the Employer failed to offer any evidence that would establish tiegre
amount of contributions owing other than the full amount established by the audit report.
Employer failed to offer any testimony or evidence that addresses theepodi employee by
employee that would establish the type of work each employee was performidgrimoor

reduce its contribution obligation under the audit report. Jackson did not present such gV

even though he is the owner of the company and testified that he interviewed and bifradsajl

employees into positions based on their skill and experience. Hiltrud Rowaredei#t she
did not know what the employees did and that she relied on the classification given hythe
Jackson. Austin, who testified that he was a foreman that supervised employeéd®id, the
could not recall the names of the employees he supervised and did not describe thg wbrk
the individuals listed on the audit report performed. Wyllys was not employed by Wihgpig
had no knowledge of the work performed by the individuals listed on the audit report. Ha

failed to meet their burden, Defendants are liable to Plaintiffs.

E. Remedy

The

dence

m

an

[72)

ving

The Employer argues that even though the unreported employees may have perfgrmed

sandblasting and painting work, under Section 3.6 of the Area Agreement, the only reme

available for misclassification of utility workers is fille employe¢o be paid the difference

Iy

between the wage rate of a “utility worker” and a “journeyman” for the tiraptggerforming
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sandblasting and painting work. Defendants further content that the'teages” under Sectio
3.6 does not include fringe benefits.
Section 3.6 prowdes in relevant part:
... No application work or sandblasting shall be performed by a Utility Worker.
If any contractor is found in violation of this article, he/she shall forfeihérs
right to use Utility Worker for the remainder of the contract andll shay
Journeyman wages to the Utility Worker for the period of time he/she was

performing norUtility work. Utility Workers shall not exceed 25% of the
Employer’s workforce.

Defendant’s interpretation of the remedy provision of Section 3.6 of the AreamA@még
is unreasonable. The term “wages” in this provision of the agreement includeisutmnmts for
an employee’s health and pension funds. Other courts have founcethadhing of “wages”
in a collective bargaining context includes fringe benefise Int'l Longshoremen’s &
Warehousemen'’s Union v. Cargill, In872 F. Supp. 807, 808-09 (N.D. Cal. 1974) (citing
Inland Steel v. NLRBL70 F.2d 247 ("}’Cir. 1948);Puma v. Brandenbur@24 F. Supp. 536

(S.D.N.Y. 1971).

A4

Further, acourt “must read [a contract] as the average person would read it; it should be

given a practical and reasonable rather than a literal interpretation, andmagtedsir forced
construction leading to absurd resultélistate Ins. Co. v. Hammond&2 Wash. App. 664, 66]
(1994). To reaection 3.6as the Employer has suggested would lead to absurd results by
transforming a sanction into an incentive. An Employer could theoreticalifglall of its
employees as “utility workers” if they performed some duties that fell withinvéngbroad
definition of “utility worker” it has put forward. The Employer couldlect its employees to
perform painting and sandblasting work, and the work described in the definition ay “utili
worker,” call them utility workers, violate Section 3.6, pay them journeymen veages

ultimately save money by not providing them health and pension benefits. It could not ha

~I

ve
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been the padies’ intention that the Employer be permitted to avoid its entire fringe benefit

contribution obligations.

Accordingly, pursuant to the terms of the Shipyard Agreement, Area Agreement, Trust

Agreements§ 302(c)(5) of the LabeManagement Relations Act, 29 U.S.CL85(c)(5) ad
88 502(d)(1), 502(a)(3) and 515 of the Employee Retirement Income Security Act of 1974

U.S.C. § 1001 et seq.,the Trust Funds and the Union are entitled to:

a. An award in the amount of the delinquent contributions, dues, intere

audit fees fomll employees listed on the audit report as follows:

UNDER
THE BREAKDOWN BY TRUST IS: PAYMENTS
HEALTH & WELFARE $105,469.79
PENSION 32,971.33
LMCC 1,134.43
APPRENTICETRAINING 11,340.82
IUPAT 22,220.19
SPECIAL 1,134.43
DUES 19,782.61
SUBTOTAL 194,053.60
UNDER
THE BREAKDOWN BY TRUST IS: PAYMENTS
LIQUIDATED DAMAGES $17,183.37
LIQUIDATED DAMAGES - IUPAT 4,444.22
INTEREST THROUGH DECEMBER 31,2009 25,644.56
INTEREST THROUGH DECEMBER 31,2009- [UPAT 3,314.18
TESTING FEES 21,872.00
TESTING FEES- IUPAT ToTAL 4,232.00
ToTAL $270,743.93
b. Interest from December 31, 2009 through the date of Judgment.
C. Attorneys’ fees and costs incurred by the Trust Funds and the Un

efforts to collect the amounts due hereundeee Northwest Administrators, Inc. v. Albertsg

Inc., 104 F.3d 253, 2538 (9th Cir. 1996) (holding that an award of attorneys’ fees

st and

ion in
bN’S

and
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liquidated damages in an action brought by the fiduciary of a multiemployer plaocower
unpaid contributions is andatory where (1) the employer is delinquent at the time the ac

filed; (2) the district court enters a judgment against the employer; auige(®lan provides fq

such an award).See alsoPIls.” Exs. 37 (Trust Agreements, Shipyard Agreement arréaf

Agreement all provide for the award of attorneys’ fees and costs).

d. Postudgment interest.
According to the stipulation of the parties, Applicators, Tools and Equipment, Inc.,

liable for the amounts owing by the Employer to the Trust Funds and the Union.
Further, the Trust Agreements for the Western Washington Painters d€mméribution
Pension Trust, Employee Painters’ Trust Health and Welfare Fund, Westenmytas
Apprenticeship and Training Trust, and Western Washington Painters’ Labor ésaeiaty
CooperationTrust clearly and explicitly state that corporate officers responsibla#king
contributions to the Trust Funds will be individually liable for payment of any delinquent
contributions, liquidated damages, interest, audit fees and attorneys’ fees andotwstd in
collecion. (Pls.” Exs. 3, 88 VIII(8)). The Court must enforce explicit and unambiguous
clausessuch as these, to hold corporaticers personally liable for thdelinquent
contributions and associated payments of the corporate eenpege Employee Painters’ Tru
v. J&B Finishesy7 F.3d 1188, 1192 (1996). Contrary to Defendants’ argument, Mark Jac
failure to sign the TrushAgreementshemselves desnot absolve him of liability. As id&B
Finishes,even if Jackson “did not read the agreements or understand their potential for im
personal liability, he bound himself to those agreements when he signed the counterpart
[Shipyard]agreement.”ld. Therefore Mark Jackson and Jane Doe Jackson, husband and
and the matal community comprised thereof, are liable for the amounts owing by the Em

to the Western Washington Painters Defined Contribution Pension Trust, EmplayeesPai

[ion is

-

is

St

kson’s

posing

wife,

loye
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Trust Health and Welfare Fund, Western Washington Apprenticeship and Training idust,
Western Washington Painters’ Labor Management Cooperation Trust and the Union, gar

the terms of theespectivelrust Agreements.

V. CONCLUSION
Having fully considered the evidence presented at trial, the exhibits adimitte
evidence, and the argument of counsel, and being fully advised, the Court renders @s dsqg

set forth above. The Clerk of the Court is directed to forward a copy of this Omécounsel

of record.
DatedAugust 27, 2012.
RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

a

suant

isi
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