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! UNITED STATES DISTRICT COURT

8 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 COLLEEN WARNESS, CASE NO. C09-1098JLR
11 Plaintiff, ORDER GRANTING MOTIONS

FOR SUMMARY JUDGMENT

12 V.

13 CITY OF SNOHOMISH, et al.,

14 Defendants.

15 . INTRODUCTION

16

This matter comes before the court on Defnt City of Snohomish’s (“the City

N

17 motion for summary judgmefDkt. # 14), and Defendan@orey and Krista Cook’s

18 motion for summary judgment @D # 19). Having reviewethe motions, as well as all

19 papers filed in support and opposititime court GRANTS té City’s motion for

20 summary judgment (Dkt. # 14), and GRANTSrey and Krista Cook’s motion for

21 summary judgment (Dkt. # 19).

22
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Il. BACKGROUND

On April 9, 2008, Coref ook (“Officer Cook”),a police officer for the
Snohomish Police Department (“SPD”) assigtettaffic patrol duty on the SPD’s only
motorcycle, stopped Plaintiff Colleen Warnessesident of Snohomish, and issued h
citation for running a stop sign. (FreemaecD (Dkt. # 15) (“Warness Dep.”) at 95-96
98-101.) During the stop, Ms. Warness t@ilicer Cook about suspected drug activit
in her neighborhood and encouraged hirfdiove by and take a look at it.”Id. at 101-
02.) The following week, Ms. Warness waggain pulled over by Offer Cook, this time
for speeding. I(l. at 108.) When she tolim she still had thgcket from the previous
week, Officer Cook laughed and let hérwith a warning to “[s]low down.” Id. at
109.) During this second stop, Ms. Warness/ have mentioned again to Officer Coq
that she suspected drugiaity on her street. I¢. at 110.) Some time later, Ms. Warng
suggested that her neighbor, Ann Gilbal$p ask Officer Cooko come to the
neighborhood to investigate teaspected drug dealingld(at 118.)

Within the next week, Officer Cookagiped by Ms. Warness’ house to follow u
on her concerns about drug aitnin her neighborhood.Idq. at 113-14.) Ms. Warness
let Officer Cook into her home, describee #rctivity she had observed, and showed |
the view of the activity slhhad from her windows.Id. at 119.) Several days later,
Officer Cook stopped by M&arness’ house againld(at 123-24.) In addition to
discussing the drug activity, Officer Cook avd. Warness also discussed their work,

their families, and people they knew in commoldl. &t 124-25.)
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Contact between Officer Cook and Ms. ivess continued over the next severe
weeks. During that period, Officer Costopped by Ms. Warness’ house “over a doz
times.” (d. at 128.) According to Ms. WarnesdfiCer Cook was always dressed in f
police uniform and appeared to be on dutyirtythese visits. (Warness Decl. (Dkt. #
24) 1 4.) During one visit, Ann Gilbeher daughter, and Ms. Warness showed Offic
Cook a video they had taken of the allededg dealing in their neighborhood. (Warn

Dep. at 147.) After Ms. Gilbert and her dawggheft, Officer Cookstayed and talked to

Ms. Warness about motorcycledd. (@t 149.) When Ms. Warness mentioned her age

Officer Cook told her “you ceainly don’t look 48 years oldYou're very attractive.”
(Id. at 150.) Before leaving, he also gavs. Warness his business card containing h
work and his cell phone numberdd.] Another time, Officer Cook stopped by the
suspected drug house on Ms. Warness’ stteing one of the occupants that he knev
what they were doing and that they better quithey would have to deal with himld(
at 137.)

On several visits, Officer Cook mademments that Ms. Warness felt were
“probably not appropriate’id. at 136), such as describitrgffic stops he had made
where woman attempted to exggobody parts to get out békets and describing a
skimpy outfit worn by one of the occumta of the suspected drug housk &t 136-37).

At some point, Ms. Warness developetbacern that the contacts between he
and Officer Cook weredzoming personal rather than professiontl. gt 264.) Twice,

Ms. Warness did not answer the door beeal® did not feel like talking to Officer

[=
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Cook, and he went awayld(at 152-53.) Another time, she told him that she could
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talk because she was busy and he léét. at 151-52.) Accordigpto Ms. Warness, she
never asked Officer Cook to stop comimgher house because she was intimidated K
the fact that he was a police ofr. (Warness Decl. 1 8.)

Then, on June 20, 2008, Officer @ocalled Ms. Warness several times.
(Warness Dep. at 154-57.) During one ofithigal calls, Officer @ok told Ms. Warnes
that he had the day odihd was calling to see what she was up I. at 155; Freeman
Decl. (“Warness Citizen Compl.”) at 50NIs. Warness, who wasinning errands at the
time, deflected his call, telling him that slhvas busy and had to go. (Warness Dep. 8
155.) When Officer Cook called back, h&dtts. Warness that his wife was out of
town, his kids were gone, and thatvis@s in the garage drinking beetd.(at 155, 158.)
Ms. Warness told him that she was “in thewéh kids and was unable to have this
conversation with him,” and that she waavimg for Wyoming the following day.Id. at
155-56; Warness Citizen Compl. at 50.) Officer Cookrefigo help her “pack [her]
drawers” and Ms. Warness told him she dot want him to come to her home.
(Warness Decl. § 10.) According to Ms. ivass, Officer Cook sounded like he was
becoming intoxicated as tlwalls progressed (Warness Dep. at 159) and on several
occasions, Ms. Warness did noseser Officer Cook’s callsiq. at 156).

Later that afternoon, Officer Cook &g called Ms. Warness and told her he
wanted to come over, statifign not going to gve up until you give in. How about a
pizza? I'll bring a pizza. I'll bring some beeWhat kind of beer do you like? What

kind of pizza do you like? How about a we? How about Debbie Does Dallas?d. (

Yy

—

at 156-57.) Ms. Warness toldf@er Cook she was not interested and that if he cam
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she would not be thereld() Officer Cook told her thdt don’t want you to hate me
because | want to cheat oty wife with you.” (d. at 157.) Again, Ms. Warness told
him that she was not interested, that she ook be at home if heame by, and asked
him if he was going to harass her noechuse she was declining his advanckk) He
told her no (Warness Citizen @pl. at 51), but stated thiae “still givgs] good looking
women tickets” (Warness Dep. at 157). ©dfi Cook made a final call to Ms. Warnes
that evening but she did not answdd. &t 160.) Ms. Warnestayed the night at her
fiancé’s house and does not know wheth#ic€ Cook ever came by her home that
evening. [d. at 159-60.)

On June 25, 2008, Ms. Warness filedteen complaint withthe SPD, claiming
that Officer Cook’s actions of June 20, 206&de her “uneasynd fearful.” (Turner
Decl. (Dkt. # 16) 11 5-6.) Two days latere tinohomish County Superior Court issue
temporary protective order against Officer Cookl.  11.) At the request of the SPD
the Everett Police Department conductedra@rnal investigation regarding Ms.
Warness’ allegations against Officer Cobhkding that Officer Cook violated the SPD’
General Orders as to Unbecoming Condusk of Alcohol Off-Duty, Truthfulness, ang
Ethics. (d. 119, 15.) And, on September 2008, SPD Chief of Police John Turner
recommended terminating Cook’s employmemd. (Turner Recommendation Letter)
61-62.) Officer Cook subsequently resigned from the SPD on September 30, [2004
(Cook Resignation Liger) at 63.)

On August 3, 2009, Ms. Waess filed this lawsuit agast the City of Snohomish

U)

d a
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3. (

and Officer Cook. In her complaint, Ms. Wiass asserts two causes of action for: (1
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violation of constitutional ghts under 42 U.S.C. § 1988nd (2) tortious conduct unde

the principles ofespondeat supericand negligent supervision. (Compl. (Dkt. # 1) 1§

14-20.)
. ANALYSIS

The City and Officer Cook now moverfeummary judgment on Ms. Warness’
U.S.C. § 1983 claims on the grounds that@fficer Cook was noacting under color of
law when he called Ms. Warness on June 20, 2008k Mot. at 6; City Mot. at 11); (2
Officer Cook did not violate Ms. Warnesgrestitutional rights (Cookot. at 12; City
Mot. at 11); and (3) Officer Cook did not actder any policy, practice, or custom of t
City (City Mot. at 11). Tk City and Officer Cook alsmove for summary judgment or
Ms. Warness’ tortious conduct claims on greunds that Ms. Warness fails to establi
that Officer Cook or the City breached a legfaindard of care. (Cook Mot. at 17; City
Mot. at 17).
A. Governing Law

1. Summary Judgment Standard

Summary judgment is appropriate “ifetipleadings, the discovery and disclos

materials on file, and any affidids show that there is no gana issue as to any mate;

! In her complaint, Ms. Warness also claitmat Officer Cook and the City violated he
rights under Article 1, Section 7 of the ¥¥@ngton State Constitution. (Compl. 1 &de also
Freeman Decl. (Cook Interrogatories) at 113.)wkeer, “Washington courtsave consistently
rejected invitations to establish a causaafon for damages based upon constitutional
violations without the aid adiugmentative legislation.Blinka v. Washington State Bar Ass’'n
36 P.3d 1094, 1101 (Wash. Ct. App. 2001). Moreover,Whrness failed to address this issl
in her response. Therefore, the court condutlat Ms. Warness has no claims against Offig

-

°2)
>

ure
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Cook or the City under the Washington State Constitution.
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fact and that the movant is erditl to judgment as a matterlatv.” Fed. R. Civ. P. 56(c
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986%galen v. County of Los Angeles’7
F.3d 652, 658 (9th Cir. 2007 The moving party bears tir@tial burden ofshowing tha
there is no material factual dispute and thabhshe is entitled to prevail as a matte
law. Celotex 477 U.S. at 323. If the moving g meets this bureh, the nonmovin
party must go beyond the ptiags and identify specifitacts which show a genuif
issue for trial. Cline v. Indus. Maint. Eng’g. & Contracting G200 F.3d 1223, 127
(9th Cir. 2000).

2. 42 U.S.C. §1983

The purpose of § 1983 is to deter state actors from using the badge of their
authority to deprive individuals difieir federally guaranteed rightSee Wyatt v. Caole
504 U.S. 158, 161 (1992). To state a claimder § 1983, a plairitimust prove that a
defendant, while acting underetieolor of law, deprived him or her of the rights secur
by the Constitution or laws of the United Stat®gest v. Atkins487 U.S. 42, 48 (1988),
In addition to state officials, municipahtities are also subjem § 1983 liability,Collins
v. San Diegp841 F.2d 337, 340-41 (9th Cir. 198Buwever, a municipality is subject
liability under § 1983 only whethe violation of the plainti's federally protected right
can be attributable to ¢henforcement of a municipal “policy” or “customid. at 341

(citing Monell v. Dep't. of Soc. Sery€l36 U.S. 658, 690-91 (1978)).

9
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B. The City’s and Officer Cook’s Liability Under § 1983

1. Color of Law

Whether Officer Cook was acting under gabd law is a close issue. A police
officer’s actions are under color of law orilthey are “in some way related ‘to the
performance of his or her official duties.Van Ort v. Estate of Stanewicd2 F.3d 831,
838 (9th Cir. 1996) (quotinlartinez v. Colon54 F.3d 980, 986 (1st Cir. 1995)). “By
contrast, an officer who is pursuing his [or]n@vn goals and [i]s not in any way subje
to control by his [public employer] does not act under color of law, unless he or shg
purport[s] or pretend[s] to do soHuffman v. County of Los Angeldsl7 F.3d 1054,
1058 (9th Cir. 1998) (imrnal citations omitted).

Here, while it is undisputed that Offic€ook was off duty when he called Ms.
Warness on June 20, 2008, all prior emhtetween Officer Cook and Ms. Warness
occurred while Officer Cook vgin uniform, apparentlgn duty (Warness Decl. § 7);
and, after Ms. Warness told Officer Cook sVees not interested in his advances, Offic
Cook mentioned that he “still give[s] gbdooking women tickets” (Warness Dep. at
157). Based on this reference to o#igdolice activity—issuing traffic tickets—as a
possible repercussion of Ms. Wiass snubbing his advances, it is likely that Officer
Cook was acting under color law when he called Ms. Wagss. However, resolution

this issue is unnecessary as the court coledihat Ms. Warness’ § 1983 claims agaif

the City and Officer Cook fail to demonstrale existence of a constitutional violation.

ct
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2. Fourth Amendment
Ms. Warness claims that Officer Coabklated her Fourth Amendment rights by

“going to, and entering, h&ome and by obtaining, atiden calling, her mobile

telephone number.” (Resp. (Dkt. # 22P8t) While Officer Cook’s conduct constitute

poor judgment, it does not reach the lesfea Fourth Ameadment violation.

The Fourth Amendment prohibits unreaable and unauthorized searches and

seizures by the governmeritopez-Rodriquez v. Mukasé&B86 F.3d 1012, 1016 (9th Cir.

2008). However, a “Fourth Amendment searcéslioot occur . . . unless ‘the individu
manifested a subjective expdata of privacy in the object of the challenged search,’
‘society [is] willing torecognize that expedian as reasonable.’Kyllo v. United States
533 U.S. 27, 33 (2001) (quotit@plifornia v. Ciraolg 476 U.S. 207211(1986)).

Here, Ms. Warness did not manifest a sabye expectation of privacy in either
her house or her telephone numiaih regard to Officer CookOn his first visit to her
house, Ms. Warness invited Officer Cook insideliscuss the alleged drug activity in
neighborhood and to showff@er Cook the view from her windows. (Warness Dep.
119.) And, throughout the period of caat between Officer Cook and Ms. Warness,
during which Officer Cook visites. Warness “over a dozen timegl.(at 128), Ms.
Warness never told Offic&2ook that he was unwelcome in her homdedt 265).

Claiming a lack of consent, Ms. Warnesgues that Officer Cook “gained acce
to her home and her mobile number unitierpretext of performing official duties”

(Resp. at 23), contrary to the establishedgpple that a police officer cannot obtain er

124
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“by misrepresenting the scope, natureporpose” of his investigationJnited States v.
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Garcia, 997 F.2d 1273, 128®th Cir. 1993) (citindJnited States v. Boss@98 F.2d 113

115 (9th Cir. 1990)). This argument, hoxge is based on the subjective mindset of

Officer Cook and is unsuppoddy the record. And, unlikihe cases Ms. Warness cit¢

for this argument, Officer Coadtid not create a false identity gain entry into her hom

see Bosse898 F.2d at 115, or lie about the pasp of his visit in order to arrest Ms.

Warnesssee United States v. Phillip$97 F.2d 1131, 1134-35 (9@ir.1974). Thus, the

court concludes that Officer Cook did notsm@present the scope, nature, or purpose
his investigation under the relevant Ninth Circuit case law.

Moreover, Officer Cook did not obtain Mg/arness’ telephone number througt
an illegal search. Rather, Ms. Warness gave @#i Cook her phone number, without
being solicited, when, sometime in May, sheught him a list of license plates of cars
she had seen stop at the alegtgeug house in her neighbodw (Warness Dep. at 117
143; Freeman Decl. at 53-61.) Finally, nefiag Officer Cook’s June 20, 2008 calls tg
Ms. Warness, Ms. Warness can cite no auity establishing that a telephone call
constitutes a search or seizure. Rather,WHmrness had control over whether to ansy

Officer Cook’s telephone calls and controkowhether to continue or terminate each

> Ms. Warness assert that Officer Cook aixai her phone number during one of his t

11%

14

of

—

ver

rps

to her home. (Resp. at 6 nsge alsdNarness Decl. 1 9.) She does not assert, however, that he

obtained the number illegally. Meover, this assedn directly conflictsvith her prior sworn
testimony that she gave Officer Cook her phormalmers. (Warness Dep. at 117, 143.) Becg
affidavits contradicting prior gmsitions cannot be used to deean issue of material fasge

Block v. City of Los Angele253 F.3d 410, 419 n.2 (9th Cir. 2001), the court disregards Ms,

use

Warness' assertion.
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individual call. The court concludes, theyed, that the telephorealls do not constitute
a search in violation dhe Fourth Amendment.

In repeatedly consenting @fficer Cook’s visits, Ms. Wianess failed to manifest
subjective expectation of privacy in her housecordingly, no searabccurred as a rest
of Officer Cook’s “going to, and enteringer home.” Moreover, because Ms. Warne
voluntarily gave Officer Cooker telephone number, Offic€ook did not obtain the
telephone number as a result of an illesgrch and the numbeas not seized in
violation of the Fourth Amendemt. Thus, while Officer Cook’s behavior may have b
unprofessional and ill-adviset,did not constitute a constitutional violation.

Absent a deprivation of Ms. Warne$yurth Amendment rights, the court
concludes that Ms. Warness has no 8 1983 claamageither the City dDfficer Cook.
C. The City’s and Officer Cook’s Liability for Tortious Conduct

The court turns next to Ms. Warness’ stai& claims. In ordefor the City to be
liable for tortious conduct under either the principleesipondeat superiasr the
principle of negligent supervision, Ms. Wass must first establish the existence of a
state law claim against Officer Cook. Becailds. Warness fails to do so, Ms. Warne
tortious conduct claims against both Officer Cook and the c@ityot survive the

motions for summary judgment.

Under Washington law, an employer ispensible for the torts of its employees

done in the scope and course of employm&mith v. Sacred Heart84 P.3d 646, 647

(Wash. Ct. App. 2008). An employer isalresponsible for ghtorts committed by an

a

it

een

A~

employee, even if outside the course and scope of employment, if the employer w
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negligent in failing to propér supervise the employee or in failing to protect those
particularly vulnerable from foreseeable harith. at 647-48. Bothespondeat superior
and negligent supervision alas are contingent on the existence of state law claims
against a defendant’'s employee.

Here, Ms. Warness fails, both in her cdampt and her response, to identify any
specific state law claim against Officer Codkstead, in her response, Ms. Warness
states that “Defendant Cook’s conduct wbesarly unwanted, inappropriate, and illega
and that “Defendant Cook had a dutyefrain from abusing his official position and
public trust.” (Resp. at 29.) These conclusory statements do not establish that Of]
Cook breached any legal standard of caa¢ wWould warrant remvery against Officer
Cook, or against the City througbéspondeat superiasr negligent supervision. Absen
evidence that Officer Cook &ached a legal standard ofea his conduct with Ms.
Warness, the court concludes that Ms. Wssrteas no claim against either Officer Co
or the City for totious conduct under Washington law.

IV. CONCLUSION

For the foregoing reasons, the courtAAR'S the City’smotion for summary

judgment (Dkt. # 14), anG@RANTS Corey and Krist€ook’s motion for summary

judgment (Dkt. # 19).
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Dated this 19th day of July, 2010.
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I
JAMES L. ROBART
United States District Judge




