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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

GLORIA FUNTANILLA,
Plaintiff,
V.

SWEDISH HOSPITAL HEALTH
SERVICES, et al.,

Defendants.

This matter comes before the court oaiftiff Gloria Funtanilla’s motion for
court-appointed counsel (Dkt. # 42) and®wlant Swedish Hospital Health Services’
(“Swedish”) motion for sumnrg judgment (Dkt. # 36) Having considered the
submissions of the parties, the balancthefrecord, and the relent law, the court

DENIES Ms. Funtanilla’s motion for court-ppinted counsel (Dki# 42) and GRANTS

CASE NO. C09-1226JLR

ORDER DENYING MOTION
FOR APPOINTMENT OF
COUNSEL AND GRANTING
MOTION FOR SUMMARY
JUDGMENT

Swedish’s motion for summajydgment (Dkt. # 36).
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I. BACKGROUND

On August 28, 2009, Ms. Rtanilla, who is proceedingro se, filed a proposed
complaint and a motion to procemdforma pauperig“IFP”). (Dkt. # 1.) In her
complaint, she alleged that she was disabled, that Swedish refused to accommod:
disability, and that she wasdeoff from her job as an environmental engineer on the
basis of her disability.ld. Ex. 1 1 7-11.) She further alleged that Swedish’s and
Defendant SEIU Local 1199's (“SEIU”) nduct reflected “an evil motive or reckless
indifference to [her] rights, feelings, and entitlement to employment without
discrimination because of disabilitygce, national origin and age.ld({ 14.) The court
granted Ms. Funtanilla’s motion fwoceed IFP. (Dkt. # 4.5hortly thereafter, the cour
entered its standard ordegesding initial disclosures, jjot status report, and early
settlement, which set Novemliat, 2009, as the ddline for the parteto file a joint
status report pursuant to Federal Rul€nfil Procedure 26(f). (Dkt. # 6.)

On November 24, 200%wedish filed a motion for aextension of time to file th
joint status report because it had not yet lsmmed with a sumams and complaint.
(Dkt. # 8.) The court grantetle motion, directed Ms. Funt#a to file proof of service
by January 4, 2010, and set the new joiatust report deadline on January 18, 2010.
(Dkt. # 9 (“Service Order”).)

On January 11, 2010, Swedish filed atimo to dismiss on the ground that Ms.
Funtanilla had not served Defendants within the 120 dgipgsified by the Federal Rule

of Civil Procedure. (Dkt. # 11.) On Jary 15, 2010, Ms. Funtanilla filed an amende

ate her

D

d

complaint, in which she (1) alleged that Dedants discriminated against her on the b
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of race, color, national origin, and age, and (2) added a claim against SEIU for bre
the duty of fair representatiofAm. Compl. (Dkt. # 13) at 4d. 1 17-19.) Ms.
Funtanilla did not, however, respond to Sigats motion to dismiss, file proof of
service, or otherwise respond to the court’s Service Order.

On February 11, 2010, the court grantece8ish’s motion to dismiss for failure
service. (Dismissal Order K # 15).) One week later, Ms. Funtanilla filed a motion
reconsideration. (Dkt. # 18.) In her imm, Ms. Funtanilla contended that she had
attempted to serve Defendants and that stdenbareceived the main to dismiss or the
court’s prior orders. 1¢.) On March 25, 2010, the court granted the motion for
reconsideration and reopened this actionkt.(B 25.) The court directed the clerk to
send waivers of service of summons to Defetglparsuant to its authority under Fede
Rule of Civil Procedure 4(c)(3).Id.) The court also advised Ms. Funtanilla that pro
litigants are required to follow the Federall&uof Civil Procedure and the Local Rulg
for the Western District of Washingtonld.)

On March 27, 2010, Ms. Fuamilla and her husband, SixEuntanilla, filed a joint
voluntary petition for Chapter @ankruptcy in the United Sted Bankruptcy Court for th
Western District of Washington. (Wd3ecl. (Dkt. # 37) Ex. A.) Although Ms.
Funtanilla is proceeding pro se in thetamt action, she and her husband were
represented by counsel einthey filed theibankruptcy petition. See idat 3, 35.)

Two items in the bankrupy petition required the Fanillas to disclose the

existence of any potential lawsuits or pegdlitigation. FirstSchedule B, Line 21

ach of

of

for

bral

°2)
D

S

e

requires the debtor to list “[ehtingent and unliquidated clain$ every nature, includin
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tax refunds, counterclaims of the dahtand rights to setoff claims.Id( at 12.) Second
paragraph 4 of the Statementronancial Affairs requires the debtor to list “all suits al
all administrative proceedings which the debtor is awas a party within one year
immediately preceding the filing of this bankruptcy caséd. gt 27.) Nevertheless, thg
Funtanillas did not disclose tHeswsuit or their claims agast Swedish and SEIU in the
petition. Rather, the Funtanillas checked “none” for both itedna{ 12, 27), and
declared under penalty of perjury thia¢ir responses were true and correttdt 25, 33)
On July 7, 2010, the bankragtcourt granted the Funtansgla discharge. (West Decl.
Ex. B.)

In the meantime, Ms. Funtanilla continuedpursue this action. For example, ¢

June 25, 2010, she participated in a teleghoonference with counsel for Defendants,

and on October 29, 2010, she providesponses to Swedish’s written discovery
requests. (West Decl. 11 4, 5.)

On November 8, 2010, Swedish filed thetant motion for ssnmary judgment.
Although her response was due on November 29, 2gH0pocal Rules W.D. Wash. CH
7(d)(3), Ms. Funtanilla filed nothing with theart. On December 2, 2010, Swedish fi
a supplemental memorandunoid with proof that Ms. &ntanilla had been personally
served with the motiofor summary judgment. (Supp. ke (Dkt. # 38) at 6.) Althoug
the court may take a nonmovant's failureg¢spond as an admission that the motion |

merit, seeLocal Rules W.D. Wash. CR 7(b)(2) etleourt, recognizing Ms. Funtanilla’s

13%

r

n

led

-

nas

pro se status, nevertheless set oral argumebecember 16, 2010, in order to allow Mls.

Funtanilla an opportunity taddress Swedish’s motion.
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On the morning of argument, Swedishdile supplemental declaration in suppd
of its motion for summary judgment. (2d Weéxstcl. (Dkt. # 39).) Swedish attached tl
City of Seattle Office of Civil Rights’ @OCR”) Findings of Fet and Determination
regarding its investigatioof Ms. Funtanilla’s charges of discrimination against
Swedish: (Id. Ex. A.)) SOCR summarized Ms. Ranilla’s claim as alleging that
Swedish “engaged in unfair employment practiwvéh respect to failure to accommod
and hostile work environment dte disability and race” in violation of the Seattle
Municipal Code and Title VII ofhe Civil Rights Act of 1964.14. at 3.) SOCR found
that “no reasonable cause @it believe that an unfgractice has occurred with
respect to the charge filed in this mattend. @t 2;see also idat 8.) On January 20,
2010, the Equal Employme@pportunity Commission (“EEOC”) issued a Dismissal
Notice of Rights adopting SOCRfindings, closing its fileand advising Ms. Funtanillg
of her right to file suit. Ifl. Ex. B.)

Less than an hour before argument, Mtanilla submitted a reply to Swedish
supplemental memorandum (Dkt. # 41) amdadion for court-appointed counsel (Dkt.
42). In her reply, Ms. Funtanilla stated tehte had served Sweldiwith “the original
response to the motion for summary judgmenheform of the EEOC ‘to sue’ letter”
and that she “asserts and relies on the finduigse EEOC to establish good cause af

merits.” (Reply 11 1, 2.) As the comated above, however, the EEOC adopted SO

! Ms. Funtanilla’s charge to the SOCRI diot address her claims against SEIU.

DIt

ate

and

CR’s
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determination that there was no reasonableecaubelieve that an unfair practice was
committed. (2d West Decl. Exs. A, B.)
[I.  ANALYSIS

A.  Appointment of Counsel

A plaintiff has no constitutional righo appointed counsel for employment
discrimination claims.Ivey v. Bd. of Regents of Univ. of Alas&@3 F.2d 266, 269 (9th
Cir. 1982). In actions brought under TiXf# and the Americans with Disability Act,
however, the court has authority to appaotinsel pursuant to 42 U.S.C. 88 2000e-
5(f)(1) and 12117(a). Courts evaluate three factansreviewing an application for
appointment of counsel: “(1) the plaintiff's financial resources; (2) the efforts made
the plaintiff to secure counisen his or her own; and (3) the merit of the plaintiff's
claim.” Johnson v. U.S. Dep’t of TreasuB889 F.2d 820, 824 (9ir. 1991). A district
court’s decision whether to appoint counsel is reviewed for abuse of discretiohhe
Ninth Circuit has held that a district coattuses its discretion if it fails to rule on a
plaintiff's motion for appointrant of counsel before grangra defendant’s motion that

would dispose of the caséd. (citing Miles v. Dep’t of the Army881 F.2d 777, 784 (9th

Cir. 1989) (district court abused its discretinrgranting a motion to dismiss for lack of

% Section 2000e-5(f)(1) providein relevant part, th4fu]pon application by the
complainant and in such circumstances astlgt may deem just, the court may appoint an

attorney for such complainant and may auttetie commencement of the action without the

payment of fees, costs, or security.” 42 U.SQ000e-5(f)(1). Section 12117(a) provides th

by

174

at

“the powers, remedies, and procedures set forsledation[] . . . 2000e-5 . . . shall be the powe
remedies, and procedures this subchapter pgevid. to any person alleging discrimination
the basis of disability in violain of any provision of this chapte. . .” 42 U.S.C. § 12117(a).
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subject matter jurisdiction before considgrthe plaintiff’'s motion for appointment of
counsel, which he had fileditiv his complaint)). “In such a case, the district court
should determine if counsel would aid itsetition before dispasg of the case on its

merits.” Id. At the same time, however, the Nir@iircuit has recognized that the filing

of a motion for appointment of counsel does shield a plaintiff from sanctions unless

the plaintiff's actions are reasonably ddittable to the lack of counsdld. at 825. The
court reasoned that, “while counsel mayabée to conduct an westigation, conduct
direct and cross-examinaticamd argue difficult legal ssies, counsel cannot undo the
plaintiff’s improprieties.” Id.

Here, there is no dispute tHes. Funtanilla lacks suffient financial resources t(
hire counsel, as she is proceeding IFP is délation. Further, Ms. Funtanilla represent
that she has attempted to obtain a pro bono attorney throug¥esstengton State Bar
Association and King Countgar Association and asked several lawyers if they wou
take her case on contingency. (Mot. for Ceelrat 2.) As explained below, however,
Ms. Funtanilla cannot prevail on her claiagainst Swedish and SEIU because she ig
judicially estopped from asserting those claims due to her failure to disclose them
bankruptcy court. AlthougBohnsoninvolved the imposition of sanctions for a
plaintiff's failure to prosecute, the courhéls that the princigk set forth by th&ohnson
court apply here. Ms. Funtanillafailure to disclose her clais in her bankruptcy actiot
in which she was represented by counsel, cammoeasonably attributed to her lack o

counsel in this actionSeeJohnson 939 F.2d at 825. Because appointment of couns

b

U)

d

lo the

—

el
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now would not aid the court in itesolution of Swedish’s motiond. at 824, the court
denies Ms. Funtanilla’s motidior court-appointed counsel.

B. Judicial Estoppel

“Judicial estoppel is an equitable doo&rithat precludes a party from gaining a
advantage by asserting one position, and thtem seeking an advantage by taking a
clearly inconsistent position.Hamilton v. State Farm Fire & Cas. C&70 F.3d 778,
782 (9th Cir. 2001) (citationsmitted). Courts considevhether to apply judicial
estoppel based on whether the party to beppeed takes a position that is “clearly
inconsistent” with a prior ption, succeeded in persuadamgourt to accept the prior
position, and would “derive amnfair advantage or impos@ unfair detriment on the
opposing party if not estoppedNew Hampshire v. Main®32 U.S. 742, 750-751
(2001).

In the bankruptcy context, “a party iwgjcially estopped from asserting a cause
action not raised in a reorganization ptarotherwise mentiortkin the debtor’s
schedules or disclosure statementddmilton,270 F.3d at 783 (citing cases so holdin
Judicial estoppel is appropriate “when thétde has knowledge of enough facts to kn
that a potential cause of action exists dutlhmgpendency of the bankruptcy, but fails {
amend his schedules or disclosure statésnendentify the cause of action as a
contingent asset.1d. at 784. Courts reason that “tidegrity of the bankruptcy systen
depends on full and honest disclosuredbptors of all of their assetsld. at 785

(citation omitted). Courts have, therefaraposed judicial estoppel even where a

b Of

g)-

o

n his

discharge is later vacated, at 784, and even where the debtor has offered to reope
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or her bankruptcy case aathend his or her petitiord. See also Laisure-Radke v. Baf
Labs., Inc, No. C03-3654RSM, 2008/L 1727978 (W.D. Wah. June 22, 20063ff'd,
313 F. App’x 32 (9th Cir. 2009).

The rationale for . . . decisions [invokj judicial estoppel to prevent a party
who failed to disclose a claim in feuptcy proceedings from asserting
that claim after emerging fmo bankruptcy] is that thentegrity of the
bankruptcy system depends on full anddst disclosure by debtors of all
of their assetsThe courts will not permit a téor to obtain relief from the
bankruptcy court by representing thatalaims exist and then subsequently
to assert those claims for his owenefit in a separate proceedirighe
interests of both the creditors, whaapl their actions in the bankruptcy
proceeding on the basi®f information supplie¢ in the disclosure
statements, and the bankruptcy dowvhich must decide whether to
approve the plan of reoapization on the same basis, are impaired when
the disclosure provided lifie debtor is incomplete.

Hamilton, 270 F.3d at 785 (quotirig re Coastal Plains, In¢179 F.3d 197, 208 (5th Cjr.

1999)) (alteration and emphasis in origiral).

Because Ms. Funtanilla failed to disclds® claims against Swedish and SEIU
her bankruptcy petition, judicial estoppeldaer from pursuing those claims in this
court. Id. at 783. First, there is no disputatiMs. Funtanilla asserted inconsistent

positions in the two proceedings: althougk slad been actively pursuing her claims i

-

this court for months before she filed fomkauptcy, she told the bankruptcy court that

% The Ninth Circuit has held, aitle of the bankruptcy contexhat “[ilf incompatible

r

n

positions are based not on chicanery, but only on inadvertence or mistake, judicial estoppel does

not apply.” Johnson v. Or. Dep’t of Human Res., Rehab.,00#¥1 F.3d 1361, 1369 (9th Cir.
1998) (citations omitted). In the bankruptmyntext, however, the Ninth Circuit has not

recognized an exception for inadvertence or mist&ather, the debtor’s failure to disclose, on

its own, gives rise tpudicial estoppel.Hamilton 279 F.3d at 783 (holding, three years after

Johnsonthat “[ijn the bankruptcy context, a partyjuslicially estopped from asserting a cause

of action not raised in a reorgaation plan or otherwise mentiahe the debtor’'s schedules or
disclosure statements.”).
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she had no contingent claimsdawas not a party to any suittian one year of filing her
petition. Second, the bankruptcy court agodVis. Funtanilla’s pason that she had ng
contingent claims or pendl litigation when it granted éhFuntanillas a discharge.
Third, Ms. Funtanilla derivedn unfair advantage by notsdiosing her claims in her
bankruptcy petition. Concealing this actiorabled the Funtanillas to obtain a dischaf
shortly after filing for bankrptcy and placed Ms. Funtanilla in a position to reap a
windfall if she were to recover for her concea@aims in this court. As courts have
noted, “such a result would permit debtorscimnceal their claims; get rid of their
creditors on the cheap; and st@arer with a bundle of rights.”In re Superior
Crewboats, InG.374 F.3d 330, 336 (5th Cir. 2004) (quotipgyless Wholesale Distrib.
Inc. v. Alberto Culver (P.R.) Inc989 F.2d 570, 571 (1&tir. 1993)) (internal edits
omitted). For these reasons, the court gr&mtedish’s motion for summary judgment
the basis of judicial estoppél.
[11.  CONCLUSION

For the foregoing reasons, the courtNDES Ms. Funtanilla’smotion for court-

appointed counsel (Dkt. # 42) and GRAN$®edish’s motion fosummary judgment

(Dkt. # 36).

* Even if an exception for inadvertence ostake applied in the bankruptcy context, N
Funtanilla’s nondisclosure was notadvertent. The Fifth Citst has held that a “debtor’s
failure to satisfy its statutory stilosure duty is ‘inadvertent’ onlyhen, in general, the debtor
either lacks knowledge of the undisclosed clabmbas no motive for their concealmeriti”re
Coastal Plains179 F.3d at 210. Ms. Funtanilla had kna¥ge her of her claims: in fact, she
continued to pursue them iniglcourt while her bankruptcy pgon was pending. In addition,

ge

on

she had motive to conceal the claim®rder to obtain a discharge.
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Dated this 10th day of January, 2011.
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JAMES L. ROBART
United States District Judge




