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5
UNITED STATES DISTRICT COURT
5 WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
7
. RASHID ABDUR RAHMAN, et al., CASE NO. C09-1269 RSM
Plaintiff, ORDER ON CROSS-MOTIONS FOR
9 SUMMARY JUDGMENT
V.
10

JANET NAPOLITANO, Secretary of the
11 United States Department of Homeland
Security, et al.,

12
Defendant.
13
14
15 This matter is before the Court for coresiation of the partg cross-motions for

16 || sSummary judgment. Dkt. ## 99; 103. Plaintiffs,. ashid Abdur Rahman and family, filed this
17 || action for a declaratory judgment and mandamlisfreeeking favorable Court action regarding
18 || several immigrant visa peftitns filed by Mr. Rahman’s former employer on behalf of Mr.
19 || Rahman. The Court heard oral argument @nrtfatter on November 8, 2011. For the reasohs

20 || Set forth below, plaintiffs’ motion for summary judgment shall be granted, and defendants

21 motion shall be denied.

22 The Court has jurisdiction pursuant to 28 U.S.C. § 1331 and the Administrative

23 || Procedures Act, 5 U.S.C. § 76iseq.

24
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FACTUAL BACKGROUND

Mr. Rahman, an information technology comsat, legally entered the United States ¢
an H-1B non-immigrant visa that was approved in April 2000. H-1B visas allow aliens to
to the United States temporagriito perform services or labdor . . . an employer.” 8 C.F.R.
214.2(h)(2)(i). The H-1B classification that ajgpol to Mr. Rahman was for performance of
“services in a specialty occupan.” 8 C.F.R. 88 214.2(h)(2)(i))(B}) & 214.2(h)(4)(1))(A)Q).

In 2001, Mr. Rahman changed jobs armslfew employer, Goldstone Technologies,
petitioned the United States @einship and Immigration Service (USCIS) for a new H-1B vi
(approved in Nov. 2001). Dkt. #99, p. 1. Ntarch 2002, Mr. Rahman began working for
Wiztech. Dkt. #99, p. 2.

Wiztech was incorporated in Marylandlif98. Dkt. # 99, p. 2. In order to maintain
corporate status in the StateMéryland, the corporation muslef and pay its annual taxes ang
unemployment insurana®ntributions and file an annual reportoMCODE ANN., CORPS&

ASSNs §3-503(West 2011). Wiztech did not file itsqperty return in 2001 and consequentl
forfeited its charter in 2002.Dkt. # 103, p. 1; 91, p. 77.

However, in 2003, Wiztech filed paperwork witie lllinois Secretary of State so that
could conduct business in lllinois. Dkt. # 91, p. ZRie to an lllinois staite regarding similarly,
named corporations, Wiztech operated under amesssname, “IntelliBytes, Inc.,” in lllinois.
Dkt. # 91, p. 57. Accordingly, for the purposegto$ Order, Intellibytes and Wiztech are

Synonymous.

! Wiztech subsequently revived its corporate charter in July 2009, pursuant @ONME ANN., CORPS& ASSNS 8
3-507. Dkt. # 103, p. 1. The question of Wiztech's corporate status for the period betwedi928@2ntral to thig
case.
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a. Wiztech/Intellibytes’ H-1B Petitions

In January 2003, USCIS approved Intellibytes’ Form 1-129 petition to change Mr.
Rahman’s employer and extend Mr. Rahman’s H-1B status until 2005. Dkt. # 99, p. 2. A
in 2005, Intellibytes filed and USCIS approwvedéorm 1-129 H-1B petition to extend Mr.
Rahman’s status until 2006.

In 2006 Intellibytes filed another FormlR9 H-1B petition to extend Mr. Rahman’s
status until May 2007. Dkt. # 86, p. 297. Again2007, Intellibytes filed an extension reque
for 2007-08. Dkt. # 99, p. 2-3. In May 2008, Mr. Rahnteft Intellibytes and relocated to

Seattle, Washington. Dkt. # 91, p. 25. Thereafter, Mr. Rahman accepted a position with

Valley Group (BVG), and BVG filed a Form [-12tition in June 2008. Dkt. # 99, p. 25; Dkt

103, p. 4. At this point, neithéntellibytes’ 2006 norts 2007 Form 1-129 petitions had been
adjudicated.

In June 2008, USCIS issued a RequesEfadence (RFE) for Intellibytes’ 2006 and
2007 H-1B petitions; Intellibytes made a timedgponse. Dkt. # 95, p. 132. Subsequently, i
January 2009, USCIS denied Intellibytes’ 2006tmmetj finding: (1) Intellibytes did not qualify
as an “employer” (Dkt. # 86, p. 79R) Intellibytes did not complwith the terms and conditior
of the Labor Condition Applicatin (Dkt. # 86, p. 82), and (3) tipesition did not qualify as a
“specialty occupation” (Dkt. # 86, p. 83RBecause the 2006 petition was denied, the 2007
extension could not be approved, amngats also denied. Dkt. # 96, p. 86.

In March 2009, Intellibytes appealed the denial of both petitions. The Administrati
Appeals Office (AAO) dismissed the timely appeil June 2009. Dkt.# 96, p. 31. In Septen

2009, plaintiffs filed their complaint with thiourt, seeking reviewf the agency’s final

gain,
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decision. Dkt. # 1. USCIS subsequently reopened Mr. Rahman’suasponteDkt. # 103, p.
4-5; 95, p. 27.

Upon reopening Mr. Rahman’s case, USCIS reviewed Mr. Rahman’s entire
administrative record. Dkt. # 95, p. 27. lowember 2009, the AAO sent Intellibytes a notice
that the findings may be unfavorable, and allowed 30 days for them to respond. Dkt. # 95
The AAO issued its final opinion on Novemi®§, 2010. Dkt. # 95, p. 1. In the final opinion,
the AAO upheld the denial of Intellibyte2006 and 2007 petitions and revoked Mr. Rahmarj
2003 and 2005 visas. Dkt. # 95, p. 26.

b. Permanent Residence Petitions

Meanwhile, in parallel, Intellibytes gan the process of applying for permanent
residence for Mr. Rahman by filing an Applicatifor Employment Certification with the U.S.
Department of Labor (DOL). Dkt. # 91, p. 2Zhe DOL approved the b@r certification in
September 2006. Dkt. # 91, p. 223. In March 20W@iztech continued the process by filing
I-140 petition on behalf of Mr. Rahman. Dkt91, p. 209. Finally, in Agust 2007, the plaintiff
submitted the final petition (Form 1-148) to apply for permanent residence. Dkt. # 9, p. 3.

In April 2009, USCIS issued an RFE for the 1-140, and it was subsequently approVv
June 2009. Dkt. # 99, p. 3—4. However, afteprsidering the H-1B petitions in late 2009,
USCIS issued a notice of derogatory informaatand RFE with regards to the 1-140 in April
2010. Dkt. #91, p. 72. In May, Wiztech responded withdrew their I-#0 petition. Dkt. #91,
p. 23. USCIS revoked the 1-140 in July 2010. Dkt. # 99, p. 5.

Plaintiffs now move for sumnmajudgment. Dkt. # 99. Platiiffs ask this court to find
USCIS’ action arbitrary and caprous and: (1) reverse the d&on to revoke Intellibytes’ 2003

and 2005 approved H-1B petitions; (2) revdtsedecision to deny the 2006 and 2007 H-1B

, p. 27.
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petitions; (3) reverse the deasito revoke Wiztech'’s I-140 petition on behalf of Mr. Rahman;

(4) reverse the decision to revoke Intellibytesdacertification; and (S)everse the decision tq
revoke Cascade Engineeringfgpaoved 2010 H-1B petition. esponse, the defendants moy
for summary judgment, statingahplaintiffs havdailed show that USCIS’ actions were
arbitrary or capricious. Dkt. #103, p. 1.
ANALYSIS

|. Standard of Review

Summary judgment is proper if the pleagndiscovery, affidats and disclosure
materials on file show that “there no genuine dispute as to angterial fact and the movant i
entitled to a judgment as a matter of lawebFR. Civ. P. 56(a)&(c) (as amended December 1
2010). However, in cases challenging final ageatjon, a district cots role is differentSee,
e.g. Occidental Engineering Co. v. IN®3 F.2d 766 (9th Cir. 1985). The district court “is n
required to resolve any facts in a mwviof an administrative proceedindgd’ at 769. Rather,
“the agency'’s factual findings areviewed for substantial evidenc&amily Inc. v. USCIS469
F.3d 1313, 1315 (9th Cir. 2006). “[T]he function of ttlistrict court is to determine whether (
not as a matter of law the evidence in the adstriaiive record permitted the agency to make
decision it did.”ld. An agency’s findings should not be aside “under this deferential standa
‘unless the evidence presented wotidnpela reasonable finder of fact to reach a contrary

result.” Family Inc, 469 F.3d at 1315 (emphasis in original) (quotfmnjaraz-Munoz v. INS,
327 F.3d 892, 895 (9th Cir. 2003)mended b®39 F.3d 1012 (9th Cir.2003)).
More specifically, judicial reiew of final agency action igoverned by th “arbitrary or

capricious” standard, and the agency decisi@ulshonly be set aside if it was “arbitrary,

capricious, an abuse of discretion or otheewist in accordance with law.” 5 U.S.C. §

e
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706(2)(A). Under this standardhe reviewing court may not sufitsite its judgment for that of
the agency.Western Radio Services Co., Inc. v. E§t®F.3d 896, 900 (9th Cir. 1996) (citing

Marsh v. Oregon Natural Resources Coupd80 U.S. 360, 376 (1989Rather, the court must

determine if the agency decision “was maderaitasidering the relevant factors and whether

the agency made a clear error in judgmewé'stern Radio Services Co., Ine F.3d at 900
(citing Marsh 490 U.S. at 378). The court may reverse an agency decision if:

[T]he agency relied on factors Congress did not intend it to consider, entirely
failed to consider an important aspectloé problem, offered an explanation that
ran counter to the evidence before thgency, or offeredone that is so
implausible that it could not be ascribida difference in view or the product of
agency expertise.

Western Radio Services Co., Ing F.3d at 900 (citinBioxin/Organochlorine Center v.

Clarke 57 F.3d 1517, 1521 (9th Cir. 1995)). Also, “if [the agency] announces and follows

rule or by settled course afljudication—a general policy by which its exercise of discretion

will be governed, an irrational depare from that policy (as opposéalan avowed alteration of

it) could constitute action that must be overturnédS v. Yang519 U.S. 26, 32 (1996)3ee
also Morton v. Ruiz415 U.S. 199, 235 (1974) (“Where the rgbf individuals are affected, it
incumbent upon agencies to follow their own phges. This is so en where the internal
procedures are possibly more rigorthen otherwise would be required.”).

The question before the court is “whether #gency ‘considered the relevant factors
articulated a rational connection betwekea facts found and the choice madél&tural
Resources Defense Council v. U.S. Depart. Of the Inferk® F.3d 1121, 1124 (9th Cir. 1997
(quotingPyramid Lake Paiute Tribe of Irmhs v. U.S. Depart. Of the Na\808 F.2d 1410, 141
(9™ Cir. 1990)). “The agency’s factual findings are reviewed for substantial evid&aaeily

Inc. v. USCIS469 F.3d 1313, 1315 (9th Cir. 200Bpwever, an agency’s determination of a

is
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purely legal question is reviewe@ novoMeza-Vallejos v. Holde2011 WL 4792882, 3 (9th
Cir. 2011).

Il. AAO Jurisdiction

As a preliminary matter, plaintiffs argtieat the 1-140 remains approved because the
AAO had no jurisdiction to sit ate appellate body ondhdistrict director’soriginal decisions.
Dkt. # 99, p. 11. “The [AAQ] is the appelldtedy which considers cases under the appellate
jurisdiction of the Assaate Commissioner, Examinations.” 8 C.F.R. 8 103.3(a)(1)(iv).
“Decisions under the appellataigdiction of the Associate @amissioner, Examinations, are
listed in § 103.1(f)[(Jof [8 C.F.R.].”Id. at § 103.3(a)(1)(ii)Prior to March 2003, §
103.1(f)(3)(iii) gave the Associate Commissioappellate jurisdiction over immigration visa
petitions. However, in March 2003, the DHS issadthal rule, which deleted the applicable
language in 8 103.1(f)(3)(iii) Plaintiffs argue that this ruldivested the AAO of its appellate
jurisdiction for this cas. Dkt. # 99, p. 11.

The U.S. District Court for the NortheBistrict of Californiathoroughly examined a

similar argument and was not persuadedited States v. Gonzales & Gonzales Bonds and

Insurance Agency, Inc728 F.Supp.2d 1077 (N.D. Cal. 2010). The court found that the AAQO’s

exercise of jurisdiction was gper because the entire appelptocedure “continues to be
specified by valid regulations”(i8 C.F.R. § 103.3), and the Depaent of Homeland Security
validly delegated th appellate jurisdiction to the AAO without formal rulemakilt.at 1082—
85. This Court is also not persuaded, aitinet disregard the AAO’s decision for lack of

jurisdiction.
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lll. Wiztech’s Corporate Charter

A primary dispute in thigs case involves Wiztech’s corporate charter. The final
decisions on the H-1B petitiorgd 1-140 petition were baseadlarge part on Wiztech having
forfeited its corporateharter between 2002 and 2009. Dkt. ## 95, p. 2—6; 91, p. 2-5.
Defendants argue that the permits wegprly revoked and denied because the permit
applications were not approvabiden filed. Dkt. # 103, p. 9. Conversely, plaintiffs argue th
when Wiztech revived its corporate statu2@®9, it retroactively alated the relevant
corporate acts between 2002 and 2009—incluthegmmigration petitions. Dkt. # 99, p. 6-1

The question of Wiztech'’s corporate statugugely a question of Maryland law. This
court reviews USCIS’ interpretation of Maryland lde& novo Meza-Vallejos2011 WL at 3.
There is no dispute that Wiztech forfeitedaksrter in 2002; however, under Maryland law, §
corporation may revive a forfeited chartero MCODE ANN., CORPS& ASS NS 8 3-507(West
2011). Upon revival, “all contrastor other acts done in the nanfea corporation while the
charter was void are validated, and tloeporation is liable for them.1d. § 3-512. Maryland
Courts have “found the clear legislat intent to be that the revivaf a corporate charter relate
back to the date of forfeitureArnold Developer, Inc. v. Collind67 A.2d 949, 952 (Md.
1990)? In other words, “revival of corporate charrrestore[s] [corpora} power and authority
as if they had never been lodd’ at 953.

The exception is that a corporation is not restarith the rights that “sold or those of

which it was otherwise divested.”tMCoODE ANN., CORPS& ASSNS 8§ 3-512(West 2011). A

2 of note, the AAO decision states ti#anold Developer, Inés no longer good law because it cites to
Redwood Hotel, Inc. v. Korbieth97 Md. 514, 521 (1951pkt. # 95, p. 5.Redwood Hotel, Inavas deemed “no
longer good law” by the Court of 8pial Appeals in Maryland becaugedwood Hotel, Inavas decided under a
now superseded version of the Maryland Caétlk.Const. v. Sunrise Beach, L1852 A.2d 357, 363-64 (Md. Ct.
Spec. App. 2008). Howevekrnold Developer, Inowas decided under a more recesrtsion of the Code and cite

at

S

(%)

to language identical to the present code for the relevant sectipiCdde ANN., CORPS& ASSNS§ 3-512.
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right is typically found to be ‘digsted’ if it passes ta third party or is Ist “by an operation of
law.” Kroop & Kurland, P.A. v. Lambro§03 A.2d 1287, 1294 (Md. App. 1998¢e, also
Dual, Inc. v. Lockheed Martin CorB57 A.2d 1095 (Md. 2004 loverfields Imp. v. Seabreez
Prop.,373 A.2d 935 (Md. 1977Hill Construction v. Sunrise Beach, LL®52 A.2d 357 (Md.
App. 2008). InDual, Inc, the plaintiff-corporation filed its itial complaint while its charter wg
forfeited. 857 A.2d at 1101. Subsequently, plaintiff revived its corporate charter and filegd
amended complaint; however, in the interim, gtatute of limitations raon plaintiff's claim.
Id. at 1100 When the claim became time barred, pléimtas divested of a right to the benefi
of the defendant. Accordinglyuhder Maryland law, where amaoration’s claim is barred by
the applicable statute of litations, that claim is not seirrected thereafter when the
corporation’s charter is revivedd. at 1103. Similarly, irHill Construction the trial court
dismissed the plaintiff-corpoiian’s claim when (during litiggon) plaintiff forfeited its
corporate charter. 952 A.2d at 359. The reviewing court made note that “in a response tg
appellees’ motion to dismiss, appellant statedithatended to revive its charter prior to a
hearing on the motion. That was not done Id.’at 363. Upon dismissallaintiff was divested
of a right. When plaintiff subsgiently revived the corporate chex; it could not resurrect the
right that it lostld. The key in all of these cases is thatght is taken from the “corporation”
while its charter is forfeited, and revival thfe charter cannotirestate the right.

In Wiztech’s case, no right was taken froviztech while the charter was forfeited.
Unlike the ‘corporation’ irHill Construction Wiztech revived its chartéreforethe issue was
raised by the AAO. In fact, the first time the ®Aaised the question of Wiztech’s status as
corporation was after Wiztech’s charter wagved. Dkt. # 95, p. 2—6. Additionally, in the

context of the USCIS review, like traditional litigation, no ghts passed from Wiztech to

re
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another party while the charter was forfeitedcanot be said that Wiztech was “divested” o
right. Therefore, Wiztech’s reviVaf its corporate charter retotively validated its acts with
respect to the immigration petitions.

Defendants argue that tpetition is governed by feda law and that Maryland’s
retroactive revival of corporatharters is irrelevant. Dk# 106, p. 3—4. The Federal Circuit
Court considered a similar distinction betweenestatd federal law in the context of Article Il
standing for a patent infringement cagaradise Creations, Inc. v. UV Sales, .Ir#15 F.3d
1304, 1309 (C.A.Fed. 2003) (finding that evierunder state law—corporate revival is
retroactive, “it cannot teoactively confer standing in fedéurt.”). However, the factual
distinction inParadise Creations, Inavas that the ‘corporation’ vgan a state of forfeiture
during the relevant patent filingsd during litigationBy contrast, in a trademark infringemern
action, the court allowed the @ proceed even though the appellee was in a state of
dissolution at the time it filed the suit, becattgevived the charteituring the course of
litigation. Stock Pot Restaurant, Inc. v. Stockpot, 187 F.2d 1567, 1580 (Fed. Cir. 1984)
(cited with approval iflParadise Creations, Inc315 F.3d at 1310). The court looked to state
and found that the corporate revival was r&ttve and that the aplpee-corporation could
“maintain an action begun aftersdblution but prior to revival.Stock Pot Restaurant, In@37
F.2d at 1580.

Similarly, in Wiztech'’s case, Wiztech revivéds corporate charteluring the course of
the administrative proceedings. €lftevival had retractive effect.See, e.g. Arnold Developer
Inc., 567 A.2d 949. It was only after Wiztech rexil the charter that the AAO discovered
Wiztech had previously forfeited its corporate ¢bar Therefore, it is not in accordance with

law for the AAO to base its decision on a finglithat (under Marylankhw) Wiztech did not

fa

—

law
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exist as a corporation, whenfact (under Maryland law) Wiztedathd exist as a corporation.
Thus, to the extent that AAO&ecision was based on Wiztech’'smaorate status, it is reversed
because it was “not in accordancehwaw.” 5 U.S.C. 8§ 706(2)(A).

IV. H-1B Visas

a. Intellibytes’s 2003 & 2005 H-1B visas

An H-1B nonimmigrant visa enables alignsbe temporarily admitted to the United
States to “perform services . . . in a spkgiaccupation.” 8 U.S.C§ 1101(a)(15)(H)(i)(b).
Procedurally, the employer petitions USCIS on lfedfethe alien benetiary. In addition to
USCIS’ authority to review angrant or deny petitions, USCIS also has the authority to revq
an approved petitiorsee8 U.S.C. § 1155. Depending on the circumstances, an approved
petition may be automatically revoked oveked on notice. 8 C.F.R. § 205.1-205.2. A petiti
may be automatically revoked upon one of sdwgracifically enumerated occurrences,
including “termination of the employer's busiaés an employment-based preference case.”
C.F.R. 8 205.1(a)(3)(iii))(D). A petition ngebe revoked on notice “on any ground other than
those specified in § 205.1 when the necessityhierevocation comes to the attention of this
Service.” 8 C.F.R. § 205.2(a).

The AAQO'’s final decision (Nov. 2010) orderecethutomatic revocation of Intellibytes’
2003 and 2005 H-1B visas. Dkt. # 95, p. 26. The decision was based on the finding that
Wiztech’s charter was forfeited and that Intellibytes’ business was consequently terminatg
Dkt. # 95, p. 1-6 (citing 8 C.F.R. 8 205.1(a)(3)(d)). As previously discussed, for the
purposes of this adjudication, the AAQO’s deterrimaof Intellibytes’s corporate status was

“not in accordance with law.” 5 U.S.C. § 706(2)(A).

ke
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As noted in the AAO opinion, if the corpoeagtatus was not the determining issue th¢
visas could only be revoked on notice. Dk@5¢ p. 26. The AAO’s remaining justification for,
revocation is that USCIS’s prior approvals constituted “material and gross errors on the p

the directors.” Dkt. # 95, p. 26. SpecificallyetAAO determined that there was insufficient

evidence in the record pertaining to the 2003 20@b petitions to qualify for an approved H-1B

A\)”4

art of

visa. Automatic revocation is permissible iresifically enumerated circumstances, and “grgss

errors on the part of the directors” is not among tHeee8 C.F.R. § 205.1(a)(3)(iii)). Thus,

because the AAO gave no notice and the decigled on an automatic revocation of the 2003

and 2005 H-1B it was an abuse of discretion.

Accordingly, as to the 2003 and 2005 vidass court finds reersal appropriateSee
Western Radio Services Co., Ing9 F.3d at 900. Because this is not a matter of agency
discretion, the court vacates dedants’ decision and ordersfeedants to re-instate the 2003
and 2005 H-1B visas as of the dateheir original approval.

Further, even if USCIS had revokea th003 and 2005 approvedigiens on notice,
finding that the beneficiariestreactively accumulated unlawfuladtis would have constituted
an abuse of discretion. USCIS’tharity to revoke previouslypproved petitions derives from
U.S.C. § 1155, which states that “[tlhe SecretdfrHomeland Security may, at any time, for
what he deems to be good and sufficient causeke the approval ainy petition approved by
him under section 1154 of this titlBuch revocation shall be effeaias of the date of approva
of any such petition.” Whatevé&rongress’ intent was in enaagi 8 1155, it could not have beeg
to give USCIS the authority to revoke an apfad visa—retroactively pting beneficiaries out
of lawful status and potentially destroyingtheneficiaries’ chare of obtaining lawful

permanent residence—because USCIS discovarsttiirector did not require additional

eN
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evidence to adjudicate and approve the petitRetroactively placing gintiffs in unlawful
status essentially sanctionsupitiffs for behavior that weanot deemed unlawful when it
occurred. See, e.g. Brandt v. Hickel27 F.2d 53, 57 (9th Cir. 197(tating “to say to these
appellants, ‘the joke is on yoiXou shouldn’t have trusted uss' hardly worthy of our great
government.”); Dkt. # 99, p. 30.

b. Intellibytes’s 2006 & 2007 H-1B Petitions

Intellibytes’s 2006 and 2007 H-1B petitions were denied by USCIS in 2009. Dkt. #
79. Plaintiffs claim that USE two-year delay in adjuditiag the petitions arbitrary and
capricious because it prevented Intellibytes frooviding any meaningful response. Dkt. # ¢
p. 15-23. When USCIS ultimately denied llibgtes’s 2006 and 2007 H-1B petitions, it
concluded that Intellibytes did hqualify as an employer, and that the record of evidence d
sufficiently establish the other requiremefdr H-1B approval. Dkt. # 96, p. 79-85.

Because the employer petitioois behalf of the beneficiary, a threshold determinatiol
whether the petitioner glifies as an employer. 8 C.F.8214.2(h)(4)(ii). An employer is:

[A] person, firm, corporation, contractor, other association or organization in

the United States which: (1) engages a person to work within the United States;

(2) has an employer-employee relationshith respect to employees under this

part, as indicated by the fatttat it may hire, pay, fire, supervise, or otherwise

control the work of any such employee; and (3) has an Internal Revenue Servicq

Tax identification number.
8 C.F.R. 214.2(h)(4)(ii). ThAAO decided that Intellibytes vganot an “employer” under the
definition because Intellibytesainot “supervise, ootherwise control” Mr. Rahman’s work. 8
C.F.R. 214.2(h)(4)(ii))(2); Dkt# 95, p. 7-9. This finding was basadarge part on a ‘gap’ in
the record: there is no formal written contract between Mr. Rahman and IntelliBgese.g.

Dkt. # 96, p. 12. Importantly, the regulationsrax require petitioners to submit formal writte

contractsSee8 C.F.R. § 214.2(h)(4)(iv)(B) (listing vimus forms of supporting evidence

96, p.

d not
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including “[c]opies of any written contracts between the petitioner and benefiaray,
summary of the terms of the oral agreement undech the beneficiar will be employed, if
there is no written contrat{emphasis added)). In Intddltes’s petition to extend Mr.
Rahman’s status, Intellibytesquided a summary of its agreement with Mr. Rahman and st
that it did not execute a formal written comtrantil the H-1B visa was placed into the
beneficiary’s passporiSee, e.gDkt. # 96, p. 174; 290-91.

Intellibytes did not contest USCIS’ authority request formal contracts in some

instances. Dkt. # 96, p. 176. And, it is unnecessary for this court to determine if USCIS hjad the

authority to request a formal contract in timstance. However, by delaying the RFE for over
two years after the application date, USCI&cpd Intellibytes and the beneficiary in an
impossible situation. Intellibytes providacssummary of the agreement, per 8 C.F.R. 8
214.2(h)(4)(iv)(B), and was unaware that USCI&uld request a formal written contract until
the RFE was issued in 2008. By 2008, MrhRan had changed employers and it was
impossible for Intellibytes to retroactively creatéormal written contract. In other words, by
delaying the adjudication, USCIS precluded llitigtes from executing a formal written
contract, which then became grounds for utiety denying the petition. By the time USCIS
requested the evidence, the summary of the agreement was the only possible informatiof
explain the employment relatiship, and USCIS abused dliscretion by disregarding igee,
e.g. Hong Kong T.V. Video v. liche885 F.Supp. 712, 717 (N.D. Cal. 1988) (finding that the
agency abused its discretion when it disregattie only evidence in ¢éhrecord on a pertinent
issue).

Defendants point to various other gaps mtbcord and emphasize that the petitioner

bears the burden of provingathit qualifies for an H-1B visa. Dkt. ## 103, p. 14-15 (citing

hted
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Pazcoguin v. Radcliff€92 F.3d 1209, 1213 (9th Cir. 20295, p. 23-24. The AAO conclud

that it was within the district director’s discretitmdeny the petition in the first instance. DKk.

95, p. 23-24. In other words, the RFE was unnecgsasal the petitioner’s concern about the
delay is immaterial.

This court finds the AAO’s reasoning unpersiva. An “agency abuses its discretion
when it fails to provide a reasahexplanation for its actionsMovsisian v. Ashcrof395 F.3d
1095, 1098 (9th Cir. 2009ee also Tapis Int’l v. IN84 F. Supp. 2d 172, 174 (D. Mass. 200
(citing Shanti, Inc. v. Ren@6 F. Supp. 2d 1151, 1162 (D. Minn. 1999)) (noting that an age
abuses its discretion if its “decision is incotesm with the agency’s own precedent.”). And,
merely basing a decision on conclusory statements is insufficdad, e.gl'he Button Depot,
Inc. v. DHS 386 F. Supp. 2d 1140, 1149(C.D. Cal. 2005) (finding that the agency’s concly
statements were insufficient to explain itsipos). While an agency is not bound by a prior
administrative error, it musttianally explain the discrepanc8ussex Egn’g, Ltd. V.
Montgomery 825 F.2d 1084, 1090 (6th Cir. 1987) (stating that the agency should not be b
by an action that was clearly an oversight).

Here, as irBussex Eng’g, LtdUSCIS’ explains the disgoancy by concluding that the
prior decisions were made in “error.” Dk 96, p. 26. However, USCIS’ conclusory, one
paragraph claim that the decisions were madgrior does not provida reasoned explanation
and is unsupported by the evidence. USE@kRived similar documentation and approved tw
H-1B petitions and Wiztech’s140 petition over the span ofv&al years. This is not
analogous to an isolated administrative oversidhtis court cannot age with the conclusion
that USCIS’ district directorare so incompetent that thredfelient directors would make the

same ‘mistake’ on Intellibytes’ petitions avide course of more than 5 years.

D
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By repeatedly granting the fiteoner’s requests, USCIS lgde petitioner and beneficiaf
‘down the garden path,’ causing théobelieve that their petitiongere sufficient. The detaile
RFE in response to the 2006 and 2007 petitiorsansignificant change in USCIS’ approach
Of course USCIS may, withoutrimal rulemaking, change its impgetive rules or statements.
See, e.g. Miller v. California Speedway Cof86 F.3d 1020 (9th Cir. 2008). However, by
coupling such a dramatic change in its regmients with an excessive delay, USCIS—Dby its
own actions—effectively preverdehis petitioner from satisfying the requirements.

USCIS abused its discretion when it lzhie decision on the absence of evidence,
which—Dby the time USCIS requested it—Intellibytesild not procure. Mt poignantly, in thg
initial appeal, the AAO discredited the evidereshich the petitioner provided in response tq

the RFE—because the AAO required “independent and objective evidence,” which it defi

Yy

[®X

)]

hed as

“evidence that is contemporaneous with the etleat is to be proven.” Dkt. # 96, p. 82. Finding

such evidence is undoubtedly arpimssible task when the RFEissued years after the “event
that is to be proven.” Dkt. # 96, p. 82.

Accordingly, this Court reverses theesgy’s ruling on Intkibytes’s 2006 and 2007

petitions and remands the matter to the agerncyefmnsideration consistent with this opinion.

V. 1-140

Pursuant to the Immigration and Nationality Abere is a three-part process for an al
in the United States to become a permanendeasbased on an employment opportunity. F
the prospective employer must apply for a latmtification from the Department of Labor,
which ensures that admitting the alien workethi® United States will not adversely affect thq
American work force.See, e.g8 U.S.C. 8§ 1182(a)(5)(A)(i5econd, the prospective employe

submits a Form 1-140 to petition USCIS to sifigthe alien in one of several categories—

ien
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including “[a]liens who are members of the msdions holding advanceegrees.” 8 U.S.C.
1153(b)(2). Third, the alien benefry files an 1-485, petitioning U3S to adjust his status to
become a lawful permanent resident. 8 U.S.C. § 1255.

In 2000, Congress passed the American Coitneness in the Twentfirst Century Act
of 2000. Pub.L. No. 106—313. Under tid, if the 1-485 petition raains unadjudicated for mo
than 180 days, an approved I-140 petition wilifrain valid with respect to a new job if the
individual changes jobs or employers if thewrjeb is in the same or similar occupational
classification as the job for which the petitionsidded.” 8 U.S.C. § 1154(j). This is commonl
referred to as the “Portabilifyrovision.” Under the PortabjitProvision, if the petitioning
employer received an approved 1-140, theratieuld file his 1-485 and (if it remained
unadjudicated for 180 days) change jobs thedapproved I-140 woulgort’ to the new
employer. USCIS also retains the authorityeeoke approved I-140 petitions at any time,
either automatically or on notice (as discussgorg. 8 C.F.R. 88 205.1 & 205.2.

In this instance, the AAO issued a noticadefogatory information in April 2010 and
gave the petitioners an opportunity to respoiitth evidence. Dkt. # 91, p. 72. In July the AA(
decided that the “approval was automaticallyoieed,” but that revocaih on notice would hav
been appropriate in ¢halternative. Dkt. # 91, p. 2, 6. As discussepra the AAO’s reasoning
for automatic revocation is “not in accartte with law.” 5 U.S.C. § 706(2)(A).

However, because the AAO gave the petitismtice and an opportunity to respond
with regard to the 1-140 petitn, the AAO had the authority tevoke the petition on notice. 8

C.F.R. 8 205.2. Nevertheless, the AAO did ntibreally explain its conasion. Preliminarily,

the AAO disregarded petitioner’s request toharaw its approved I-140 petition in May 2010,

Dkt. # 91, p. 11-12. The AAO reasoned that \6hts counsel was improperly appointed

re
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during the time that Wiztechtorporate charter was forfeitddkt. # 91, p. 12. This reasoning
is not in accordance with law, and the AAdscision to disregard the withdrawal on this
ground was improper.

The AAO also found that because the I-14G waver valid, the pigioner could not
withdraw the 1-140 foportability purposesSee, e.gDkt. #91, p. 6, 10 n. 6. However, the
AAOQ'’s conclusion suffers from circular reasoningccording to the AAQO, the 1-140 could not
be withdrawn because it was never valid, but & waver valid because Wiztech could not pr

that it continued to be valid after it was withdraBeeDkt. # 91, p. 6-1%.This reasoning does

not provide a rational explanatiéor the agency’s action and cditstes an abuse of discretidn.

Accordingly, the Court reverses the AAO’s dean to revoke the previously approved
140, and remands the matter to the agency tmmsaderation consisté with this opinion.

VI. Labor Certification

USCIS revoked Intellibytes’ labor certification withouttioe when it reviewed Mr.
Rahman’s file in 2010. Dkt. #91, p. 13-16. Batste, DHS (and by extension USCIS) has t
authority to revoke a labor certifition for fraud or willful msrepresentation. 20 C.F.R. 88
656.30(d) & 656.32. Defendants base their findihgnisrepresentadin’ on the issue of

Wiztech’s corporate charter. Dkt. # 91, p. s this court previously discussed, USCIS’

3uscis previously approved the I-148ee, e.gDkt. # 91, p. 6. Thereafter, the AAO found that I-140 was ne
valid because Wiztech did not showantinuingability to pay Mr. Rahman. Dkt. # 91, p. 6-11. Wiztech did not
show a continuing ability to pay because it did not submi820@ 2009 tax returns. DK 91, p. 6-11. Wiztech
did not submit 2008 and 2009 tax returns because it already withdrew the approved pekitiéh91, p. 22—-23.
Further, Wiztech withdrew its approved petiticgchuse Mr. Rahman sought employment elsewBe. e.gDkt.
# 103, p. 4. Thus, if Mr. Rahman’s employment was the “same or similar occupational classificationg then
approved [-140 would port to the new employer. 8 U.S.C. § 1154(j)

4 Further, the agency relied on factors which Congress did not intend for the ageoogitier. 8 U.S.C. § 1154(j
clearly allows an alien to change employment before his application for permanent residence is didisttadju

pve

er

th

Congress could not have intended 8CIS to revoke an approved petition if the alien changes employment and

the former employer fails to submit financial recondto the future aftehe petition is withdrawn.
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determination was “not in accordance with law.U.S.C. 706(2)(A). Thus, USCIS did not hg
the authority to revokéhe labor cdification.

Therefore, this court finds that the labor certification remains valid as of the date it
originally approved. Also, dhis point, for the purposes of 20 C.F.R. 656.30(b)(2), the I-14
petition shall be deemed filed in March 2007.

VII. 2010 H-1B Petition

Finally, plaintiffs challenge USCIS’ revaton of Cascade Engineering’s 2010 H-1B
petition. Because USCIS’ decision to revoke 2010 H-1B was based on the automatic
revocation of Wiztech’s 1-1405geDkt. # 103, p. 29), and becausestbtourt has found that the
140 was improperly revokedypra 8 VI), USCIS’ H-1B ccision cannot be upheld.

Accordingly the court remands the H-1B peititito USCIS for recomseration consisten
with this opinion.

CONCLUSION

For the foregoing reasons the court shahgplaintiffs’ motion for summary judgment
and deny the Defendants’ motion for summary judgment.

Regarding the 2003 and 2005 H-1B petitions, the court finds that the agency actio
not in accordance with law because the ageelyd on an improper determination of Wiztec
corporate status. Because this was not a nategency discretion, the court vacates the
defendants’ decision and ordedefendants to re-instate the viaaf the date dheir original

approvar

Regarding the 2006 and 2007 H-1B petitions cthért finds that the agency abused it$

discretion by faulting the petitioner for notopiding evidence which the agency, by its own

ve

\Wwas
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N was

> E.g.Grace Korean United Methodist v. Chertoff
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actions, effectively precluded the petitioner frgemerating. The court reverses the defenda
decision and remands the matter to the agenagfansideration consistewith this opinion.
Regarding the 1-140, the court finds the agé&nagtion arbitrary and capricious becau
the agency failed to articulateaional explanation for its deatsi and also relied on factors n
intended by Congress. The court reverses tfendants’ decision and remands the matter tg
agency for reconsideration consistent with this opinion.
Regarding the labor certifiagah, the court finds that hagency action was not in

accordance with law because it relied on aproper determination of Wiztech’s corporate

status. Because USCIS conseqlyemad no authority to revokeelcertification, the court finds

that the certification remains valid astb& date it was originally approved.

Regarding the 2010 H-1B visa, the court finds that the basis for the decision is no
valid because it was based on agency action whileourt has, in this opinion, reversed. Th
court remands the matter to the agency for reconsideration consistent with this opinion.

Dated this § day of December 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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