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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 MICHEL LABADIE, CASE NO. C09-1276MJP
11 Plaintiff, ORDER
12 V.

13 UNITED STATES OF AMERICA, et al.,

14 Defendants.
15
16 This matter comes before the Court on Pl#iatmotion for entry of default. (Dkt. No.

17| 7.) The government’s response includes a partdion to dismiss. (Dkt. No. 11.) Plaintiff's
18 || response to that motion included a motion to rRar@nd a motion for extension of time. (Dkt.
19 || No. 15.) Finally, the government filed a motioratmend its partial motion to dismiss. (DKkt.
20| No. 22). The Court has considered the motionsigbgonses, the replies, and all other pertipent
21 || documents in the record. For the reasons set forth below, the Court (1) DENIES the motjon for
22 || entry of default, (2) GRANT&e motion to join, (3) GRANTS INART the partial motion to
23| dismiss, and (4) GRANTS the motions for leave to amend and to extend time for service.
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Background

Plaintiff Michel Labadie is a Canadian c#iz who resides in British Columbia. (Compl.

1 7.) Defendants Edward Escobar, Isidoro layieg Eoin Martinez, David Decker, Jesse Col
Becky Elston, Jason Honi, Jeff Sterrit, and E@timan (together “Ingidual Defendants”) are
either Custom and Border Patrol Officerdmmigration and CustosmmEnforcement Special
Agents. (1dJ1 9-10.) The United States is also named as a defendarfi.8()dPlaintiff
alleges that, on September 9, 2006, Officer EscoblarPlaintiff's neck and punched him in tf
face. (1d.7 15.) Plaintiff alleges causes of action(fb) illegal searchrad seizure in violation
of the Fourth Amendment (id 21-24), (2) invasion of piey in violation of his Fifth
Amendment right to Due Process (1] 25-29), (3) assault (i§lf 30-32), (4) defamation (id.
19 33-37), and (5) false light (il 38-41). Plaintiff moved for érult and this Court issued al
Order to Show Cause why default and default jnelgt should not be entered. (Dkt. Nos. 7,
Discussion

l. Motion for Entry of Default

Fed. R. Civ. P. 55(a) allows for entryadfault “[w]hen a party against whom a
judgment for affirmative relief is sought has éallto plead or otherwise defend, and that faild
is shown by affidavit . . .."

First, as to the Individual Dendants, entry of default walibe improper. Rule 4(i)(3)
provides that, to serve suit on an officer of the Whates in his or hendividual capacity “for
an act or omission occurring @onnection with duties performeah the United States’ behallf,
. a party must service the United States ands@see the officer or employee under Rule 4(e
(M), or (g).” The complaint seeks to impdsbility on these defendants in their individual

capacities pursuant to Bivens v. Six Unnamed Agiehthe Federal Beau of Investigatior403
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U.S. 388 (1971). (Compl. 1 3.) Plaintiff concedes none of the Individual Defendants wers
served pursuant to Ruleg)(prior to Plaintiffsmotion for default. (SeBkt. No. 15.) Thus,
default against the Individual Defdants would be inappropriate.

Second, the Court denies Plaintiff's request to enter defadltefault judgment agains
Defendant the United States. Under Fed. R. Ci¥(il{1), to serve the United States, a party
must either deliver a copy of the summons andgaint to the U.S. Attorney for the pertinen
district or mail a copy of the summons and ctaim to that office’scivil process clerk. A
plaintiff must also send copy by registered or certified mailthe Attorney General’s office.
While a signed return of service “constituted prima facie evidence of valid service,” a part
opposing default may overcome the presumptivielita of the return ofservice by “strong and

convincing evidence.” O’Brien v. R. O’Brien & Associates, Inc998 F.2d 1394, 1398 (7th

Cir. 1993). Plaintiff has filed declaration from Davi&chillen, who states he personally ser
the United States at its offices in this Citaibuilding on October 5, 2009, but has not filed a
proof of service. (SePkt. No. 6.) The United States suibtgrthat neither its front desk clerk
nor its mail clerk received oofjged receipt of the summons. (%é&g Decl. 1 3-5.) A
“service of summons” directed to the United State#erney and a blank proof of service form
was filed with the Clerk athe Court on October 5, 2009. (92kt. No. 3.) A plausible
explanation for the disparity tveeen the two parties’ positions is that the process server
delivered the summons to the Gleaf the Court, which is located in the same building at the
U.S. Attorney’s office. (I9. Otherwise, there would be no reago file a blank proof of servig
with the Court. In any case, in the absencaroéxecuted proof of sace, the Court is not
persuaded that service was proper. Entryedfiult would ther@fre be inappropriate.
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[l. Partial Motion to Dismiss/Motion to Amend

Defendant moves to dismiss certain gdieons against the United States and the
Individual Defendants seek foin the motion. (Dkt. Nos. 122.) Before turning to the
appropriateness of dismissal, the Cadtresses the issue of joinder.

a. Joinder

The Court grants Defendants’ motion for leave to amend its partial motion to dismi
order to join the Individual Defendants. (DMo. 22.) The IndividuaDefendants’ joinder doe
not change the substance of the underlying motiondoes it influence the Court’s analysis ¢
the motion.

b. Dismissal of Allegations Against the United States

Defendant the United States moves to dssnillaintiff’s first, econd, fourth, and fifth
claims against the government. (Dkt. No. 16.atThe Federal Tort Claims Act, 28 U.S.C.
881346(b), 2671-80, provides a limitedivwex of the government’'sovereign immunity. The
FTCA does not waive sovereign immunity for suarising out of “congtutional torts.” See

Roundtree v. United State$0 F.3d 1036, 1038 (9th Cir. 1994). Similarly, § 2680(h) codifie

“libel/slander exemption” from the wixger of sovereign immunity. Sdedmonds v. United

States436 F. Supp. 2d 28, 35 (D.D.C. 2006). Plairftdimes his first and second causes of

action as constitutional torts and, accordingly,Uinéed States must be dismissed from thes
claims. (Se€ompl. 1 1, 3, 8, 10.) Plaintiff's fourdnd fifth causes of action, for defamatio
and false light, are barred by § 2680(h) to extkeey name the United States as a defendant
The Court grants Defendants’ partial motion to dismiss and dismisses the United States §

defendant in the first, second, fourth, and fifthsesuiof action. Dismissal of the United State
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as a defendant, of course, has no bearing oméhis of these claims against the Individual
Defendants.

[I. Motion for Extension of Time/Motion to Amend

Plaintiff requests additional time to sethe Defendants pursuant to Fed. R. Civ. P. 4
and to amend his complaint. (Dkt. No. 13)efendant opposes both requests and suggests
Court should sua sponte dismisss the suit putdodRule 4(m). Because the Court favors
decisions on the merits, the Court geaboth of Plaintiffs’ requests.

The Court may extend the time for servidgrocess even when good cause is not

shown. _Sed-4 Moore’s Federal Practice — Cigil4.83 (citing Henderson v. United Statg$7

U.S. 654, 662-63 (1996)). In the Court’s view dissal of the suit withoyprejudice to re-file
would simply delay the proceedings unnecessaiilhe Individual Defendants have now beef
served and an attorney has appeared on thiealfheo the Court neabt set a prospective
deadline for service._(Sé&xkt. No. 22.)

Further, under Fed. R. Civ. P. 15(a)(2), @wurt grants leave to amend pleadings “wh
justice so requires.” The Cawvill therefore allow Plainff to amend his complaint.
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Conclusion
Within twenty (20) days of this Order,dntiff shall file an amendment complaint that
comports with the rulings outlined above. Thau@ DENIES Plaintiff's motion for default, bu
GRANTS Plaintiff's motion to extend the tinfier service and GRANTS Plaintiff's motion to
amend. The Court GRANTS Defendants’ partiatiooto dismiss. The Clerk shall transmit
copy of this Order tall counsel of record.

Dated this 18th day of August 2010.

Nttt 2

Marsha J. Pechman
United States District Judge
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