Pierscieniak v. Volt Technical Services Savings Plan et al
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THE HONORABLE JOHN C. COUGHENOUI

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

KRZYSZTOF PIERSCIENIA, on behalf of the
Volt Technical ServiceSavings Plan, himself,

and all others similarly situated, Case No. C09-1461-JCC
Plaintiff, ORDER
V.
VOLT TECHNICAL SERVICES SAVINGS
PLAN, and VOLT INFORMATION
SCIENCES, INC., a New York corporation,

Defendants.

This matter comes before the Courtl@efendants’ motion for summary judgment
(Dkt. No. 13), Plaintiff's regonse (Dkt. No. 17), and Defendsnteply. (Dkt. No. 19.) Having
thoroughly considered the pasidriefing and the relevamécord, the Court finds oral
argument unnecessary and hereby GRANTS the motion and DISMISSES the case for t
reasons explained herein.
l. BACKGROUND

This case concerns the ldigaof certain rules andonditions governing employer
matching contributions in @@mployee Retirement Income Security Act (“‘ERISA”) plan.

Defendant Volt Information Sciences is a tamgry employment agency that assists its

employees in obtaining temporary jobs with Valstomers in the United States, Canada, and

Europe. (Mot. 2 (Dkt. No. 13).) One such arser in the United States is Microsoft
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Corporation. [d.) Krzysztof Pierscieniak contact&blt about employment opportunities in
February 2007, and was placed with Microsoft on August 13, 20D at(2 & 10.)
Pierscieniak remained with Microsoft until August 11, 2608.

As a field employee with Volt, Pierscienialas eligible to participate in Volt's
employee benefit plans, including the Volt TedahiServices Savings Plan, an ERISA 401
plan (“the Plan”). [d. at 3.) The Savings Plan contamgsumber of provisions concerning its
vesting schedule, which governs when apleyee becomes entitled to an employer’s
matching 401(k) contributions. Under these provisiéherscieniak was eligle for one of two
different vesting schedules: rdguor special accelerated.

The regular vesting schedule employs a “thyear cliff” mechanism, whereby nothin

vests until three years of sergjat which point the employee becomes 100 percent vested.

(Mot. 4 (Dkt. No. 13).) The regular vesting schedigdéines a year of service as a calendar
in which an employee worked at least 1,000 houids). Because Pierscieniak did not work
1,000 hours in 2007 but did work 1,000 hours in 20@8qualifies for one year of service

under the regular schedule.

K)

©

year

The special accelerated schedule providasdh employee becomes 100 percent vegsted

upon theearlier of a) three years of sece under the regular vestingwdule or b) one year of

service at Microsoft, where a yealrservice is measured as twelve full months starting on
first day of the first full month that the @hoyee is assigned to woat Microsoft. (d. at 6.)
Because Pierscieniak’s first full monthehployment was September 2007, and he left on
August 13, 2008, he did not perform a year ofiserunder the speciakcelerated schedule.
Under either schedule, thdPierscieniak’s employment is not enough for his emplo

contributions to vest. He now hgs suit, alleging that the struc¢ of the Plan deprived him ¢

! There is some dispute between the parties as tdamterscieniak worked until the August 11, 12, or 13.
Parties agree, however, thag trecise date is immaterial.
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benefits, and that Volt breached its fiduciary duties to Plan participants. (Resp. 6—7 (Dkt
17).)
. APPLICABLE LAW

Summary judgment is approgte if, after viewing the evidence in the light most
favorable to the nonmoving party, the Court deteesitihere are no genuine issues of mate
fact. FED. R.Civ. P. 56(c)(2). There is no genuine issfidact for a trial where the record,
taken as a whole, could netad a rational trieof fact to find for the nonmoving party.
Matsushita Elec. Indus. Co., v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). The Court mu
inquire into “whether the evidence presensitiicient disagreement to require submission
jury or whether it is so one-sided tloate party must prevail as a matter of lariterson v.
Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). The movpagty bears the initial burden @
showing that there is no evidence which sufgpan element essential to the nonmovant’s
claim. Celotex Corp. v. Catrett, 477 U.S. 317, 322—-23 (1986). Once the movant has met th
burden, the nonmoving party then shghow that there is in fact a genuine issue for trial.
Anderson, 477 U.S. at 250. If the nonmoving party fadsestablish the exsnce of a genuine
issue of material fact, “the moving partyastitled to judgment as a matter of laél otex,
477 U.S. at 323-24.
1.  DISCUSSION

Pierscieniak argues that certain elementhefspecial accelerated vesting schedule
not in compliance with ERISA. Volt responds thatlong as the regularsteng schedule is in
compliance with ERISA, and participants 4@0 percent vested wheither of the two
schedules is satisfied, theretterms of the special acceledhszhedule cannot possibly viola;
ERISA requirements. Volt is correct. 29 U.S81053(d) allows for the type of alternative
schedule provided by the Plan: “A pension piaay allow for nonforfeitable benefits after a

lesser period and in greater amounts than arereebjoy this part.” The Court sees no sensit
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reason to penalize an employer for offering aengenerous vesting schedule than ERISA
requires.

Undaunted, Pierscieniak idefndis three potential problemsth the structure of the
Savings Plan, which the Court will address in turn.

A. Artificial Postponement of Vesting Credit

ERISA plans are regulated under Title 29hef Code of Federal Regulations. These
regulations prohibit an ERISA plan from ngiany vesting compuian period that “would
result in artificial postponement of vesting crediich as a period measured by anniversari
the date four months following the employmeommencement date.” 29 C.F.R. § 2530.20
2(a)

Pierscieniak arguesahby starting the vesting clock time first day of the first full
month of employment, rather than the firsyddolt is artificially pogponing vesting for any
employee who does not start on the firgt dathe month. (Resp. 12 (Dkt. No. 17).)
Pierscieniak claims that because he workielllicrosoft from August 13, 2007 to August 13,
2008, he completed his Year of Service hrsgdemployer contritiions should vestld. at 1—
2.) Volt responds that because B@eniak’s Year of Service rmeasured from the start of
September 2007, his firkill month, he completed only eleveronths of service and did not
complete the required amount of time for his evgpl contributions to \&t. (Reply 1 (Dkt. No
19).)

Pierscieniak does not dispute that the regulativg schedule is in compliance with ERISA.
(Id. at 4.) And because participants are entittedest upon qualificatioander the earlier of a
the regular vesting schedule and b) the spacie¢lerated vesting sahde, Volt argues that it
is not possible that the Plan postp®resting in violation of ERISAld.) The Court agrees.
Pierscieniak fails to provide persuasivehauity for the propositn that where a Plan
maintains two vesting schedules, each na¢pendently meet the non-postponement

requirements of ERISA. On the contrary, coartsund the country have held that an emplo
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is free to determine the scope of emplogeaehts so long as the plan meets ERISA
minimums.Noell v. American Design, Inc., Profit Sharing Plan, 764 F.2d 827, 831 (11th Cir.
1985) (“An employer is given the choice of detéing the scope of its employee's rights to
benefits so long as it satisfies the minmmuesting requirements of section 1053(a).9jek v.
Thomas, 716 F.2d 675, 678 (9th Cir. Idaho 1983hding no requirement for vesting of
benefits before the ERISA minimums)epple v. Roberts & Dybdahl, Inc., 622 F.2d 962, 966
(8th Cir. 1980) (“Within the limits othe minimum vesting requirements of § 1053(a),
employers are given the choice of determirtimgyscope of employees' rights to benefits.”).

Because the regular vesting schedule saigiRISA minimums, and the Plan provid
for 100 percent vesting when an employed fitsalifies under eithesf the two vesting
schedules, the Plan is@ompliance with ERISA.

B. Credit for a'Year of Service

Pierscieniak argues that under the ERISArd#din of a “year of service,” he should [
credited with a year under the special accéderaesting schedule. (Resp. 18 (Dkt. No. 17).
Under ERISA, a “year of service” is definad a “calendar year, plan year, or other 12-
consecutive month period designated bydlaa (and not prohibetd under regulations
prescribed by the Secretary) during whtbe participant has completed 1,000 hours of
service.” 29 U.S.C. § 1053(b)(2)JAThe parties do not disputieat Pierscieniak completed
1,000 hours of service within twelw®nsecutive months. Piersciakiargues that his interest
in the employer contributiorghould therefore vest undeetlpecial accelated vesting
schedule. Volt repeats its argument thattiple vesting schedules allow for multiple
definitions of a year of service; under the spkaccelerated plan, a yeairservice is 12 full
months, not 1,000 hours. A year of\gee under the regular plannst equivalent to a year of
service under the spataccelerated plan.

PierscienialcitesGennamore v. Buffalo Sheet Metals, Inc., 568 F. Supp. 931, 934

(W.D.N.Y. 1983) to support hisrgument that it is 1000 hoursyt 12 continuous months of
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presence, that constitutes a year of service. In that case, however, the emplopeneating
schedule, and that schedule did comply with ERISA. Volt haswo schedules: one that is in
full compliance with ERISA, and one that allows for earlier vesting if certain conditions are
met. (Reply 7—8 (Dkt. No. 19).) Volt does nosplite that Pierscieniak’s service in 2008 was
enough to credit him with one year of Seevunder the regulatesting scheduleld. at 8.) But
the regular vesting schedule requires tlyears of service before vesting occurs, so
Pierscieniak is not entdtl to any vesting of employer matching contributions.

C. Conflicting infor mation

Pierscieniak’s final argumerd that a conflict in plan daenents should be resolved in

his favor. The Plan documents providattmatching contributions shall vest

upon the earlier of the vesy schedule set forth in Section 11.2 of the Plan or
upon completion of One Year of Sezgion assignment to Microsoft. For
purpose(s] of this section, One Yearnditrosoft service shall mean twelve full
months on assignment to Microsoft . . . maad from the first full month that the
Employee is assigned to work at Microsoft. . . .

(Reply 8 (Dkt. No. 19).) Pierscieniak argues thatause “One Year of Service” is defined
under the regular vestinglsdule as 1,000 hours during a 12-month period, any other
definition of a year of service ®ntradictory. (Resp. 21-22 (Dkt. No. 173ee Bergt v. Ret.
Plan for Pilots Employed by Mark Air, Inc., 293 F.3d 1139, 1145 (9th Cir. 2002) (in the event
of an inconsistency, the interpretationmaéavorable to themployee controls).

The problem with Pierscieniak’s argument is that there is no inconsistency or
contradiction. Throughout its documents, Volt is climat there are two definitions of a year
service. Immediately after the ¥@ Year of Service on assignmiéo Microsoft” language, the
Plan explains that “One Yeaf Microsoft service shall gan twelve full months. . . .”
Pierscieniak’s attempt to manufacture inconsistency strains credulity.

In all respects, Volt's Savings Plan iscompliance with ERISA. The Court sees no
problem with alternative vestirgghedules that allow for the pdsisity that a plan participant

would vest sooner than ERISA requires. Piersalehias failed to raise any genuine issues of
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material fact as to the Plan’s complianaéERISA. Accordingly, Plaintiff's claims are
DISMISSED with prejudice.

D. Attorney Fees

Volt requests an award of attorney fead aosts pursuant t018.32(g). Courts should

consider the following factors vein making such an award:

(1) the degree of the opposing parties' ablfity or bad faith; (2) the ability of

the opposing parties to satisfy an award of fees; (3) whether an award of fees
against the opposing parties wouldedeothers from acting under similar
circumstances; (4) whether the partieguesting fees sought to benefit all
participants and beneficiaries of an ERIflan or to resolve a significant legal
qguestion regarding ERISA; and (5) the tia merits of the parties' positions.

Hummell v. S E. Rykoff & Co., 634 F.2d 446, 453 (9th Cir. 1980). Although
Pierscieniak’s arguments atevoid of any merit, there is insufficient evidence of
culpability or bad faith to warrant such an award.

V. CONCLUSION

For the foregoing reasons, Defendant’s Motion for Summary Judgment (Dkt. No.

GRANTED and the case is DISBISED with prejudice. The Clerk is DIRECTED to CLOSE

the case.
DATED this 7th day of July, 2010.
Y /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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