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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
BRUCE KEITHLY, et al., No. C09-1485RSL
Plaintiffs,
V. ORDER GRANTING IN PART
INTELIUS’ MOTION FOR
INTELIUS INC., et al., JUDGMENT ON THE PLEADINGS
Defendants, )

V.
ADAPTIVE MARKETING, LLC,
Third Party Defendant. )

This matter comes before the Court on “Defendants’ Rule 12(c) Motion for

Judgment on the Pleadings to Dismiss Plaintiffs’ Amended Consolidated Class Action

Complaint.” Dkt. # 70. Plaintiffs assert that defendants Intelius Inc. and Intelius Sales, LL

(collectively, “Intelius”™), used deceptive marketing practices to sign individuals up for
subscription services offered by Intelius and/or third-party defendant Adaptive Marketing,
between July 17, 2007, and the present. Intelius seeks a summary determination that
(a) plaintiffs have failed to plead fraud adequately, (b) defendants’ advertising was not de
under the Washington Consumer Protection Act (“CPA”"), RCW 1&.8&)., (c) plaintiff

Donovan Lee lacks standing to pursue a CPA claim, (d) plaintiffs cannot maintain a natior
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class action under the CPA, (e) plaintiffs’ unjust enrichment claim fails as a matter of law,
(f) defendants are not subject to the Stored Communications Act, 18 U.S.C. &tZ2q1,and
(9) there is no substantial controversy that could justify declaratory relief under 28 U.S.C.
§ 2201.

STANDARD AND SCOPE OF REVIEW

Where, as here, a motion under Fed. R. Civ. P. 12(c) is used to raise the def

Ense

failure to state a claim, the Court’s review is the same as it would have been had the motipn be

filed under Fed. R. Civ. P. 12(b)(6). McGlinchy v. Shell Chem, 846 F.2d 802, 810 (9th Ciy.

1988)! In the context of a motion to dismiss on the pleadings, the allegations of the compllaint

are taken in the light most favorable to plaintiffs. In re Syntex Corp. Sec, Bid:.3d 922,
925-26 (9th Cir. 1996); LSO, Ltd. v. StroP05 F.3d 1146, 1150 n.2 (9th Cir. 2000). A claim

will not be dismissed unless the allegations in support thereof, taken as a whole, fail to gi
to a plausible inference of actionable conduct. Bell Atlantic Corp. v. Tworab/U.S. 544,
556 (2007).

Although the Court generally confines its review to the contents of the compl;
(Campanelli v. Bockrathl00 F.3d 1476, 1479 (9th Cir. 1996)), Ninth Circuit authority allow

the Court to consider documents referenced extensively in the complaint, documents that
the basis of plaintiffs’ claim, and matters of judicial notice when determining whether the

allegations of the complaint state a claim upon which relief can be granted (United States

! Plaintiffs argue that defendants’ motion is premature because Adaptive Marketing, LLC,
not yet answered the third-party complaint filed by Intelius. Rule 12(c) states that a party may m
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judgment on the pleadings “[a]fter the pleadings are closed — but early enough not to delay trial .|. . .

All allegations in support of and defenses agairanfff's claims have been asserted: the pleading$

regarding the issues raised in defendants’ matrenin fact, closed for purposes of Rule 12(c).
Adaptive Marketing’s response to Intelius’ demand for indemnification/contribution is not relevan
much less dispositive of, any of plaintiffs’ claims, and the Court is able to determine whether judg
on the pleadings is appropriate based on the existing record.
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Ritchie 342 F.3d 903, 908-09 (9th Cir. 2003)). Both plaintiffs and defendants have submifted

extra-pleading documents for the Court’s consideration. Four categories of documents af
discussed below.
A. Screen Shots

Defendants urge the Court to take judicial notice of the archived and regener
screen shots of the pages plaintiffs would have seen when they purchased Intelius produ
the internet. Pursuant to Fed. R. Ev. 201, the Court may take judicial notice of adjudicativ
if they are “(1) generally known within the territorial jurisdiction of the trial court or (2) capa
of accurate and ready determination by resort to sources whose accuracy cannot reasona
guestioned.” The screen shots are not generally known: the webpages have been remoy
the internet and now exist, in whole or in part, only within defendants’ archives. Nor is thq
Court (or plaintiffs) able to resort to any source other than defendants to determine the ac
of these documents. There is no indication that plaintiffs downloaded each of the webpag
viewed as part of the transactions or that this information was maintained by an uninteres
third-party that can attest to its provenance and accuracy. Because the effect of judicial 1
to deprive a party of an opportunity to conduct discovery and rebut the moving party’s evi
the Court’s inability to confirm the accuracy of the facts presented in these documents su
that judicial notice is not appropriate. Jeieera v. Philip Morris, In¢.395 F.3d 1142, 1151
(9th Cir. 2005).

In the alternative, defendants argue that the screen shots should be considef
under the doctrine of incorporation by reference because plaintiffs’ claims rely on the cont
the webpages and the authenticity of the pages cannot reasonably be questioBzdnchee
Tunnell 14 F.3d 449, 454 (9th Cir. 1994), overruled on other grouBdtbraith v. County of
Santa Clara307 F.3d 1119, 127 (9th Cir. 2002). It is clear that plaintiffs’ claims are based
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the design of and statements made on Intelius’ webpages and that review of the actual p4
rather than plaintiffs’ description of those pages, would be helpful in ascertaining whether
are likely to deceive consumers. Plaintiffs object to their consideration, however, on the g
that defendants have failed to show that the webpages are accurate and authentic. Defe

have provided the declaration of a senior manager in their consumer business unit to exp

\ges,
they
roun
ndan

ain

what the screen shots are, where they were maintained in the normal course of Intelius’ busine

how they are related to the transactions at issue in this litigation, and (where necessary) t
taken to regenerate the webpages so the Court can review them in the form that was pres
plaintiffs. Plaintiffs suggest that some or all of these statements might not be true and po
that the recreation of some of the webpages may have introduced error. Plaintiffs have n
however, presented any evidence to contradict defendants’ representations and do not

affirmatively identify any discrepancies between the webpages they saw and those prese
defendants with their motion. For purposes of this motion, the Court finds that the accura]

authenticity of the screen shots are not reasonably in diSpute.

2 In addition to challenging the accuracy of the screen shots submitted by defendants, pla
also argue that the screen shots are incompletairihey do not reflect plaintiffs’ entire experience
while on Intelius’ website. A review of the screen shots submitted shows that the representation
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to consumers, the design elements used on each page, and even the nature and sequence of the pag

were not uniform. In addition, the screen shots presented do not track the initial purchase of the
product, nor are they presented as one would see them on a normal computer.acreih ¢ontent
hidden beyond the margins of the screen, visible only by scrolling down or across). The Court’s
consideration of these documents in the context of this motion is without prejudice to plaintiffs’ al
to conduct discovery regarding the accuracy and authenticity of the screen shots presented by
defendants.
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B. Documents Referenced in the Complaint

Plaintiffs have submitted the terms and conditions governing their use of the

Intelius website, reports and statements presented to the Senate Committee on Commerg¢

Science, and Transportation in November 2009, and an Federal Trade Commission (“FT(
report regarding “Negative Options.” These documents are referred to, if not quoted, in
plaintiffs’ complaint, and defendants have not challenged their authenticity. For purposes
determining whether the allegations of the complaint raise a plausible inference of unlawf
conduct, the Court will consider these documents.

C. Filings in King County Superior Court and FTC Guidance Documents

The Court will take judicial notice of (1) the complaint filed by the State of

€,

)

of

Washington against Intelius Inc. in King County Superior Court, (2) the Consent Decree fijed b

the parties in that matter, and (3) guidance documents published by the FTC. Defendants
not challenged the authenticity of these documents, and their existence and contents can
ascertained by resort to public records. When determining whether plaintiffs have assertg
plausible claim for relief, the Court will consider these documents. The findings and opini
contained therein have not been conclusively established, however, and defendants may
their accuracy in this litigation.
D. Correspondence with Government Agencies

Plaintiffs have submitted two letters for consideration, one of which is addres
to the Washington State Office of the Attorney General and the other is addressed to the

Secretary of the Federal Trade Commission. Plaintiffs have not identified, and the Court

5 hav
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d a
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conte
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as n

found, any references to these letters in their complaint. Nor have plaintiffs shown that these

letters are maintained by the governmental agencies to which they were directed in a matr

would justify judicial notice.
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For purposes of this motion, the allegations of the complaint, the screen shot
submitted by defendants, and Exhibits A, B, C, D, E, G, H, and | to the Declaration of Mar
Griffin (Dkt. # 82) will be accepted as true and construed in the light most favorable to pla
LSO, Ltd. v. Stroh205 F.3d 1146, 1150 n.2 (9th Cir. 2080).

BACKGROUND

Intelius is an on-line information service. Customers can go to Intelius’ webs
and, among other things, purchase background checks, search for individuals, and identif
callers by cell phone number. Since its creation in January 2003, Intelius has processed
than sixteen million orders for over four million different customer accounts. Use of Intelid
services Is subject to certain terms and conditions, including an agreement that the use ig
governed by Washington law.

When a customer purchases an Intelius service, he or she is offered an array
additional products and services, some of which are offered by Intelius and some of whick
offered by third parties, such as Adaptive Marketing. A single customer can be subjected

number of different marketing techniques within a single transaction, all of which are desif

to result in the sale of products and/or services other than the one that the customer initiajly

sought. In plaintiff Keithly’s case, he was offered four additional services using three diffe

marketing technique’s.One of the marketing techniques involves the presentation of a list ¢

® The Court has also considered the parties’ supplemental submissions (Dkt. # 89, # 103,
# 108) and plaintiff's request to strike the casdmstted by defendants. Plaintiff's request to strike
(Dkt. # 92) is DENIED.

* As noted above, the screen shots provided by defendants reflect only part of Keithly's
interaction with Intelius’ website. Whether Keithly received other offers for products and services
navigated through the site cannot be ascertained on the current record. The documents producg
regarding plaintiff Bebbington’s transactiosisow that he was offered seven additional
services/products using four different marketing techniques.
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“select add-ons” in a three-column menu. The menu describes the offered services, idenf
cost for each service, and has a box to check if the customer wants to add the service to
order. This technique is fairly straightforward and does not form the basis of any of plaint

claims.

ifies
heir
ff's

Another marketing technique offers a price reduction on the product/service that

the consumer originally sought if the customer purchases an additional service. After the
customer has selected the desired service (in Keithly’s case, a background report), he is {
a search is being performed and that certain categories of information are available. The
screen reflects his order as it currently stands, but provides two pricing options. The first

column states “$10 off” in white writing in a blue circle, followed by “$39.95” in a gray bar,

old tt

next

followed by “Add to Cart” in white writing in a red bar, followed by “Special Price with Identity

Protect” in blue writing. The reference to “Identity Protect” is unexplained and in smaller f

pnt

than the rest of the disclosures. The second column follows the same graphic patterns, but ste

“$49.95,” “Add to Cart,” and “Limited Time Offer.” The consumer is basically given a choi
between paying $39.95 for the desired service plus the mysterious “Ildentity Protect” or pa
$49.95 for the service alone.

If the consumer chooses the cheaper option, the next screen is dominated by
boxed summary of the types of information provided in a background report and the servi

included in “Identity Protect.” The “Continue” button is the most notable design element o

> In plaintiff Bebbington’s case, after heaetied the product he wanted and input the search
criteria, he was presented with an additional three-column screen entitled “Select a Product or S
Offer.” Two pricing options for the product he chose were presented in the first column. The sec
and third columns touted two additional Intelius products, each of which could be purchased at a
discounted price “with FREE Identity Protect Trial.”

After completing his initial purchase, Bebbington requested additional People Search Rep
The discounted pricing options were not offered on these later purchases, presumably because
Bebbington had already signed up for Identity Protect when purchasing his first People Search R
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page: it is red with white writing, is located within the primary text box at the top center of
page, and immediately follows the “$10 off” and “$39.95” design elements described abov
Under the “Continue” button, a gray button indicates that the customer may “Remove Ide
Protect” and pay the regular price of $49.95. At the bottom of the box, the details of the
“Identity Protect” offer are provided:

Offer Details:

Click “Continue” button to accept this special offer price and activate your trial
membership to take advantage of the great benefits that Identity Protect has to
offer. The membership fee of $19.95 per month will be charged/debited by
Intelius.com to the credit/debit card you use today with Intelius.com after the 7-
day trial. Special Offer only available to Non Identity Protect Customer.

At the top right of the page, a box containing an order summary states:

1. Background Report $39.95
|dentity Protect Discount. You
saved $10.00.

2. ldentity Protect Trial $0.00
Total Charge $39.95

Your Savings: $10.00
Under the order summary, but outside the box and in a slightly smaller font, is the followirn

disclosure:

® The order summaries associated with plfiB&bbington’s order, which were generated se
months after Keithly’s order, state:

1. People Search Report $0.95
I dentity Protect Discount.
You saved $1.00.

2. ldentity Protect Trial $0.00

Cancel anytime. After your trial,
you will be billed $19.95 per
month.

Total $0.95
You Saved $1.00

ORDER GRANTING IN PART
INTELIUS' MOTION FOR
JUDGMENT ON THE PLEADINGS -8-

the
re.

ity

g

yen




© 00 N o o b~ w N P

N NN NN NN R R R R R R R R R
o O N W N P O © © N O 00 »h W N B O

After your 7 day free trial, if you do not
cancel your ldentity Protect membership
your credit card will be billed $19.95 and
each month thereafter that you continue
your membership. You may cancel
anytime.

We are committed to protecting the
information you provide. Intelius is both
Verisign Security Certified and McAfee
Secure Certified.

Security-related logos fill in the bottom right of the webpage.

Once the customer clicks on the “Continue” button, there are no more

opportunities to remove “Identity Protect” from the order, no mention of the 7-day trial perjod or

the $19.95 monthly charge, and no instructions on how to cancel the service. The order
summary described above appears three more times, each time stating that the “Identity |
Trial” costs $0.00. On the next sequence of screens, the customer is offered two addition
services in the menu format described above, requested to sign into his or her account by
providing an email address and password, and prompted to input payment information whk
will result in a “charge from Intelius for $39.95 for this purchase.” A red button with white
writing states “Confirm the Purchase and Show My Report.”

At this point, the third (or, in Bebbington’s case, fourth) marketing opportunity
arises. Instead of showing the purchased report, the consumer is thanked and told that tf
has been successfully completed.” In plaintiff Lee’s case, a blue banner tells the consum
he carfTake our 2009 Community Safety Survey and claim $10.00 CASH BACK when

n7

you try Family Safety Report”” The “Community Safety Survey” is preceded by the

" The services offered through this marketing technique apparently varied by time period.
screen shots provided by defendants marketcss called “24Protect Plus,” “ValuMax,”
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statement, “Complete the survey below and the short registration form to claim $10.00 C3

Back as a member &lamily Safety Report FREE for 7 days_(Click Here for Detgils The

sh

survey has only two questions, the second of which has nothing to do with community safety

and everything to do with billing. A green banner at the top of a text box running down thg
side of the screen states “Please type in your email address below,” with yellow spaces fc

email address and confirmation. In the bottom left corner of the screen is a red “YES and

my report” button above a gray_“No, show my repbrttton. The “No” button, which is the
correct one to choose if the consumer wants to purchase only the product he initially inten
buy, barely stands out from the blue/gray background of the text box in which it is located
The details of the Family Safety Report offer are strewn between these color
buttons and blocks in significantly smaller gray type. If read, the consumer would underst
that clicking the “YES and show my report” button would activate a 7-day free trial membs
of Family Safety Report and allow him to claim the $10.00 cash back. The consumer wot
realize that if he failed to call the 1-800 number provided in the offer details within the 7-d
trial period, he would be charged $19.95 per month, or the “then-current membership fee,

long as he remained a member. The disclosures also reveal that entry of the customer’s

b |eft
Ir the

shov

ded"

2d
and
rshig
i1d al:
Ry

" for :

emai

address would authorize the purveyor of Family Safety Report to charge/debit the account he

had used to purchase the initial Intelius item. No information is provided regarding the compar

that is offering this service. The webpage contains the Intelius logo in the upper right corr
the disclosures state that Intelius will securely transfer the customer’s billing information “|
Family Safety Report, a service provider of Intelius.”

The products and services offered after the consumer has input his payment

information were offered by third party defendant Adaptive Marketing. Under a July 2007

“SavingsAce,” and “People Search.”
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agreement between Intelius and Adaptive Marketing, Intelius provides Adaptive access to

consumers and receives revenue for each customer who accepts the offer of a free trial period

By the end of the first quarter 2008, almost 40% of Intelius’ revenue came from Adaptive.
When the 7-day trial period for an Adaptive product or service expires, the $19.95 monthl
charge placed on the consumer’s credit card does not identify Adaptive Marketing as the
of the charge and often consists of unintelligible abbreviations. Pursuant to their agreemg
Intelius is prohibited from communicating with any customer with respect to an Adaptive
Marketing product or service without Adaptive’s prior written consent. Hundreds of
Washington consumers have unknowingly enrolled in Adaptive Marketing programs while
attempting to purchase an Intelius product. Despite complaints to Intelius, many consumg
have been unable to obtain refunds from either Intelius or Adaptive.

DISCUSSION
A. Washington Consumer Protection Act (“CPA”"), RCW 19.86et seq.

The Washington Consumer Protection Act prohibits “[u]nfair methods of
competition and unfair or deceptive acts or practices in the conduct of any trade or comm
RCW 19.86.020. A private cause of action exists under the CPA if (1) the conduct is unfg
deceptive, (2) occurs in trade or commerce, (3) affects the public interest, and (4) causes

(5) to plaintiff's business or property. Hangman Ridge Training Stables, Inc. v. Safeco Tit

S50UrC

Nt

er'S

erce.
ir or
injun

e Ins

Co,, 105 Wn.2d 778, 780 (1986). Defendants argue that plaintiffs have failed to allege unfair o

deceptive conduét.

8 Defendants also argue that plaintiffvddailed to satisfy the heightened pleading
requirements of Fed. R. Civ. P. 9(b). Rule 9ftples to all averments of fraud in federal court,
whether arising out of state omeral law. _Vess v. Ciby-Giegy Cor@17 F.3d 1097, 1103 (9th Cir.
2003). Where fraud is not an essential element of a claim, as is the case hdem@ean105 Wn.2d
at 785), Rule 9(b) nevertheless applies if plaintiff chooses to allege that the defendant has engag
fraudulent conduct (Ves817 F.3d at 1103). For the most part, plaintiffs have simply described
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In order to satisfy the first element of a CPA claim, plaintiff need not show tha
defendants intended to deceive or defraud, but only that the practice had the capacity to ¢

a substantial portion of the purchasing public. Robinson v. Avis Rent A Car Sys10&&Vn.

App. 104, 115 (2001). For purposes of this motion, the Court assumes that whether a pa
act has the capacity to deceive is a question of fact, to be determined by the Court only if
evidence could support only one reasonable verdict. TBe@ Energy Corp. v. Square D Co.
68 F.3d 1216, 1221 (9th Cir. 1995)\When determining whether conduct has the capacity tg

deceive under the CPA, the Court considers federal cases and administrative rulings regg
the construction of similar statutes and similar conduct. Rae&gwn.2d at 47 (citing RCW
19.86.920).

Under Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45(a)(1),
act or practice is deceptive if “first, there is a representation, omission, or practice that, se
is likely to mislead consumers acting reasonably under the circumstances, and third, the
representation, omission, or practice is material.” Fed. Trade Comm’n v. Pantron, I33orp.
F.3d 1088, 1095 (9th Cir. 1994) (quoting and adopting standard in Cliffdale Askog4$:.T.C.

110, 164-65 (1984)). Because deception may result from the use of statements not techn

\t
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the

irding
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ically

defendants’ business practices, marketing methodsievenue streams. Whether those practices and

methods are deceptive can be determined without reference to Intelius subjective intent. For pu
this motion, plaintiffs’ allegations regarding Intelius’ state of mind (such as 1 25) have not been
considered.

pose

° Although issues such as the capacity to deceive and what a reasonable person would do in

certain circumstances are generally considere@ssstifact, the Washington Supreme Court recentl)
held that “[w]hether a particular act or practicéuisfair or deceptive’ is a question of law.” Panag v.
Farmers Ins. Co. of WasH.66 Wn.2d 27, 27 (2009). BséeGuijosa v. Wal-Mart Stores, Inc44

Wn.2d 907, 921 (2001) (noting that “the jury was free to determine what could constitute an unfajr and

deceptive act or practice . . .”). Because only defendant has requested dispositive relief (and ne
party has addressed this interesting issue of state law), the Court will limit its analysis to whethe
reasonable jury could find that the undisputed conduct alleged by plaintiffs is deceptive.
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false or which may be literally true, the test under Section 5 and the CPA is whether the niet

Impression created by a solicitation, viewed as a whole rather than as individual parts, is
deceptive._Fed. Trade Comm’n v. Cyberspace.com, 453 F.3d 1196, 1200 (9th Cir. 2006);

Panag 166 Wn.2d at 50. In evaluating the tendency of a sales pitch to deceive, the Court
“should not look to the most sophisticated readers but rather to the least.”, Féh&gn.2d at
50 (quoting Jeter v. Credit Bureau, In¢60 F2d 1168, 1174 (11th Cir. 1985)).

Having considered the pleadings and papers submitted by the parties in the |

most favorable to the plaintiffs, the Court finds that a reasonable jury could conclude that

the three marketing techniques challenged by plaintiffs are deceptive in that they have the

capacity to deceive a substantial portion of the purchasing public.
1. Keithly’s Experience

After selecting an Intelius background report for purchase and clicking at leas
“Continue” button in order to obtain it, Keithly was presented with another “Continue” butt
what defendants label Step 4 of his transaction. At that point, “Identity Protect” had alrea
been added to his order, but without any meaningful disclosure regarding the service or it
The details of the Identity Protect offer were revealed only after the product was already i
Keithly’s cart, putting the onus on him to remove it without making it clear that he had “ag

to purchase a second prodtfctAlthough the details of the offer (including the pricing structd

19 This particular technique is telling. Rather than touting the benefits of Identity Protect a
making an effort to convince the consumer that he wants, if not needs, this service, Intelius uses
promise of a price reduction to slip Identity Protect into the consumer’s cart. Had Intelius been
attempting to identify customers who would knogly choose to purchase Identity Protect, the
solicitation would have been formatted very differently to highlight the service that was being offe
and ensure a knowing selection of the service. Instead, Intelius developed a multi-step system t
which there was a significant likelihood that consumers, having unknowingly added Identity Protq
their carts, would not take the necessary stepsmove it, resulting in the purchase of an unwanted
item.
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were revealed twice at Step 4, they were the least conspicuous elements on the page. T
the same font size and type as the information around them and are placed in such a way
reasonable consumer could skim the page, realize that the surrounding materials are unin
to the goal of obtaining a background report, and miss the crucial details of the Identity Pr
offer.

The elements that are most noticeable at Step 4 convey the impression that |
consumer is purchasing a background report for $39.95 (a savings of $10.00) and that Id¢
Protect costs nothing. A reasonable consumer in Keithly’s position could believe that clic

the red “Continue” button would answer his every need: it would allow him to purchase tf

product he wanted for a total of $39.95. Nothing about the key design elements would sn.]gges

that Keithly should be hunting for other terms and conditions and, even if he did, the deta
the offer blend in with the description of “Identity Protect Benefits” and the site security

information to such an extent that he could miss them. The consumer could reasonably 4

ney a
that
nport

otect
he
entity
King
e

Is of

eliev

that clicking “Continue” would complete the order he had initiated at least four screens agp. Hi

would be incorrect, as Keithly later found out, but given the design of this particular scree
the steps of the transaction up to this point, a reasonable consumer could click “Continue
without realizing that he had purchased a second product and was authorizing future cha
his credit/debit account.

Once Keithly navigated away from the page labeled Step 4, there were no ot
opportunities to remove Identity Protect from his order and no further disclosures regardir
nature of the subscription service or its pricing structure. In the course of an internet inten
that involved at least ten screens, the $19.95 monthly subscription fee was disclosed only

4 and was not highlighted in any way. After Step 4, there were no other warnings that Idg
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Protect would cost $19.95/month after the first seven days or that Keithly was authorizing
charges against his credit/debit account. Instead, every order summary presented betwe

and the end of the transaction indicated that Identity Protect would cost $0.00. When Kei

futur
bn St
thly

was finally asked for his payment information, he was expressly told that he was authorizing a

charge of $39.95. By the time Keithly was permitted to complete his purchase (at least sgven

screens after he first attempted to initiate the search), there was nothing on the screen to

sugg

that Keithly was agreeing to pay for anything other than the background check he had originall

sought. At no point during the transaction did Intelius provide information regarding how {o

cancel the ldentity Protect subscription. Nor did the transaction confirmation contain

information that would put Keithly on notice that he had purchased more than he intended: is

stated simply “Thank You your order has been successfully completed.”

Not everyone would be fooled by this marketing technique. Some individuals

would understand that obtaining something for nothing is a rare event and, at Step 3, woyld

decline the offer of a $10.00 discount on the assumption that there was a catch. Others would

take the time to read every word of the screen shot labeled Step 4 and realize that the ad

vertis

$0.00 price tag for Identity Protect would jump to $19.95 per month after the first seven days.

But not everyone is so wary and/or detail-oriented, nor is the CPA designed to protect onl
who need no protection. The capacity of a marketing technique to deceive is determined
reference to the least sophisticated consumers among us. The FTC has noted that on-lin

consumers do not read every word on a webpage and advises advertisers that they must

ly tho
with
e

draw

attention to important disclosures to ensure that they are seen. Decl. of Mark A. Griffin (Qkt.

# 82), Ex. | at 5. This is particularly important when the consumer has no reason to be lopking

for, and therefore is not expecting to find, a disclosure.ltltk not unreasonable for a consuner

to assume that he can safely complete an uncomplicated internet transaction without fear

being swindled or saddled with unwanted goods and services if he reviews the order sum
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and clicks on the link or button that purportedly completes the purchase.

Consumers who access the Internet can quickly access the sites of thousands of
different vendors. The reason why consumers can comfortably browse and
window shop without having to delve into the fine print governing each vendor’s
site is that, based on experience, they know that until they follow some well-
established steps, they are not financially bound to the vendor. In almost all
consumer transactions online, consumers select a product or service and complete
a multi-step checkout process that requires entering a preferred payment method a
well as shipping and billing addresses. When the transaction is completed,
consumers are presented with a confirmation page with details of the completed
transaction. This norm of online commerce is what allows consumers to safely
explore the web, become informed about advertisement offers and complete
transactions online.

Decl. of Mark A. Griffin (Dkt. # 82), Ex. C at 2.

The marketing technique discussed here, however, does not comport with th
expectations. In Keithly’s case, a service was added to the consumer’s order based on n
more than the selection of a cheaper pricing option. The true price of the item was disclo
a single page in a subdued and easily-overlooked manner. The order summary misleadin
repeatedly stated that the cost of the added service is $0.00, and the payment authorizati
expressly limited to the amount the consumer intended to pay for the originally-sought ite
The confirmation page contained no information regarding what was purchased, the futur
charges, or how to cancel the subscription service. This technique, combined as it was w
other marketing techniques also designed to foist additional products or services on the
consumer, actually deceived Keithly and, according to the Attorney General, other Washi
consumers. Because this marketing scheme presents a subscription service to the const
such a way that a substantial portion of the population is not even aware that an offer has
made, much less accepted, one could reasonably find that this technigque has the capacity

deceive.
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2. Bebbington’s Experience
Bebbington’s experience with Intelius was substantially similar to Keithly’s wi
one material exception. After Identity Protect was added to Bebbington’s order at Step 3,

“Order Summary” box on the next four screens stated not only that Identity Protect cost $

but also that it could be “Cancel[led] anytime. After your trial, you will be billed $19.95 pef

month.” This disclosure was on the screen when Bebbington provided his payment inforn
Despite all of the other design and transactional elements that tend to make the Identity |
offer deceptive (as discussed above with regards to Keithly), a reasonable consumer cou
ignore or skim over the repeated disclosure of the $19.95 monthly cost, especially when i
conspicuously presented at the moment the consumer was required to authorize the purc
The disclosure is by no means perfect. As plaintiff's counsel pointed out at oral argument
reference to “billing” is ambiguous and might suggest to the consumer that he would rece
invoice or bill for the service at the end of the trial period, at which point he would have ar
opportunity to decide whether to continue the subscription. Perfection is not the standard
however: Intelius merely has to advertise and sell its goods in a manner that is not likely
deceive a substantial portion of the purchasing public. Given that standard, the Court fing
Bebbington was not, as a matter of law, subjected to a deceptive practice.
3. Lee’s Experience

The screen shots regarding Lee’s transaction with Intelius are incomplete. T
Court assumes, for purposes of this motion, that Lee submitted his payment information g
form similar to that presented to Keithly and Bebbington, then clicked the “Confirm the
Purchase and Show My Report” button. Lee’s purchase was confirmed with a brief “than
message. The purchased report was not forthcoming, however. Instead, Lee was presel
a banner stating “Take our 2008 Community Safety Survey and claim $10.00 CASH BAC

when you try Family Safety Report.” If the consumer is not interested in Family Safety Re
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he would likely scan the page for a button or link that would, hopefully, reveal the report h
just purchased. A text box down the left side of the page contains all of the dominant des

elements. Those elements instruct the consumer to enter and confirm his email address,

e hac

gn
then

provide a choice of a red “YES And show my report” button or a smaller, gray “No, show my

report button.
A careful or suspicious consumer might conclude that further investigation is

necessary because both buttons will apparently lead to the desired report. A less careful

unreasonable, consumer could conclude that providing Intelius with his email address andl

clicking the big red “YES” button would reveal the report he had been trying to get for an

undisclosed number of screens. Because the consumer never selects an additional prod

but 1

LICt Of

service and is not asked for his account information, he could reasonably believe, based ¢n his

past experiences with internet transactions, that there would be no unpleasant surprises (¢
credit/debit account.

He would be wrong. By providing an email address, the consumer is authori

Intelius to transfer his account information to the undisclosed third party who is offering the

Family Safety Report service. By clicking the “YES And show my report” button, the cons
triggers a seven day free trial of Family Service Report, after which his account will be chj

$19.95 per month unless he calls the toll free number provided on the screen. Although g

1 Because of the way the survey is presented, a reasonable consumer could answer the
guestions even if he did not intend to purchase Family Safety Report. The initial impression creg
the advertisement is that completing the survey is a condition precedent to receiving $10.00 cast
This impression is incorrect, however. The fine print reveals that the survey is actually just a
distraction, an operational nullity: the consumer obtains the right to claim the $10.00 by signing
seven day trial subscription of Family Safety Report, not by taking the survey. In the context of t
marketing technique, the less suspicious among us could reasonably, but wrongly, complete the
in an effort to obtain a $10.00 rebate and, as dssdiabove, follow the other directions on the screg
in an effort to obtain the previously-purchased report.
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this information is disclosed in small gray text on the page, the consumer may not even Ki
that he is in the midst of a purchase that requires his care and attention. Without some re
look for additional disclosures, a reasonable consumer could miss the text while focusing
design elements that are most likely to reveal the report he has already purchased. Nong
normal cues related to a consumer transaction are presented: no product is selected, no
summary is provided, no payment information is exchanged, and no confirmation of the
transaction is generated. By providing an email address and clicking the red button, the
consumer will have purchased an on-going service from an undisclosed entity. Unless th
consumer had the forethought to print the webpage before moving on, he will have no ide
to contact the purveyor of the service once the subscription fee starts showing up on his g
statement. Taken in the context of the overall Intelius transaction, it is not surprising that
substantial number of Washington citizens unknowingly “accepted” the offered subscriptig
service. One could reasonably find that this technique has the capacity to deceive under
CPA.*?

2 The Court respectfully disagrees with the analyses and conclusions of Baxter v. Intelius
2010 WL 3791487 (C.D. Cal. Sept. 16, 2010), and In staWrint Corp. Marketing and Sales Practic
Litig., 2009 WL 2884727 (S.D. Tex. Aug. 31, 2009), aff'd sub nBoit v. VistaPrint USA Ing.392
Fed. Appx. 327 (5th Cir. 2010). Those decisions focus primarily on the language of the disclosu
determine whether the offer was deceptive. Such a truncated analysis is improper under the W3
Consumer Protection Act because the Court must view the marketing technique as a whole and
context before determining whether it has the capacity to lead consumers astray. The issue is n
VistaPrintsuggests, whether or not consumers should be held to terms that they declined to read
issue is whether a reasonable consumer could resredmaware that there was a bargain in the offir
such that the failure to look for and review the tewwhthe unexpected bargain would be justified. N
is the_Baxtercourt’s point that the consumer “affirmatively accepted” the offer details when he ent
his email address persuasive. The entry of an email address was used as a proxy for a number
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standard internet practices (including the addition of the product to the cart, the presentation of gn ord

summary, and the request for payment information). While the offer details and the entry of the
consumer’s email co-exist on one page, the pieces of the transaction are presented in such a wa
reasonable consumer could think he was simply jumping through the necessary hoops to obtain
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B. Standing Under the Consumer Protection Act

Plaintiff Lee is a resident of Ohio. There is no indication that he was in
Washington when he encountered Intelius’ allegedly deceptive website or when he unkng
subscribed to Family Safety Report. Lee therefore lacks standing to assert a CPA claim [
he cannot show that the alleged deceptive conduct affects the people of WashingiRGWSe
19.86.010(2) (defining “trade” or “commerce” as “the sale of assets or services, and any
commerce directly or indirectly affecting the people of the state of Washington”). Lee’s
allegations may support a finding that Intelius’ conduct affected a resident of another state
that does not satisfy the statutory or jurisdictional limits of the CPA. Because “nothing in |
law of Washington] indicates that CPA claims by nonresidents for acts occurring outside ¢
Washington can be entertained under the statute,” Lee’s CPA claim must be dismissed. {
v. AT&T Wireless Servs., Inc168 Wn.2d 125, 142 (2018).The same analysis applies to thg

claims of all nonresident members of the proposed class.
C. Unjust Enrichment

Plaintiffs allege that Intellius has obtained significant revenues, either direct
from plaintiffs or through third party defendant Adaptive Marketing, that in all fairness sho
be returned to plaintiffs. Plaintiffs allege that Intelius knew that some of the “purchases” n
by its customers were unknowing and that retention of the money it was collecting directly

indirectly would be unjust. Plaintiffs have adequately alleged facts supporting all of the

purchased report.

13 Plaintiffs argue that the choice of law provision in Intelius’ terms and conditions of use
conveys standing under the CPA. Plaintiffs do xplan how a contractual agreement between priy
parties can expand the statutory and jurisdictional limits discussed in ScNpoalhave they identified
any case law that would support their theory. While plaintiffs may have a contractual right to the
protections of the CPA, the breach of that right wiaelsult in a breach of contract claim, not a direct
claim under a statute that does not, by its terms, apply.
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elements of an unjust enrichment claim under Washington law: (1) defendants received &
benefit, (2) at plaintiffs’ expense, and (3) the circumstances would make it unjust for Inteli
retain the benefit without payment. Young v. Youh§4 Wn.2d 477, 484-85 (2008).

D. Stored Communications Act, 18 U.S.C. § 2704, seq.

Plaintiffs assert that Intelius violated the Stored Communications Act (“SCA”)
when it disclosed the contents of a communication stored by Intelius, namely the billing
information provided by plaintiffs, to third party defendant Adaptive Marketing. The SCA
applies to “electronic communication services,” defined as “any service which provides to
thereof the ability to send or receive wire or electronic communications.” 18 U.S.C. § 251
Intelius is not an internet service provider, a telecommunications company, or a public cal
any kind. Although it uses electronic communications to conduct its business on the inter
does not provide the wire or electronic communication services utilized by its customers g
therefore not subject to the SCA.

CONCLUSION

For all of the foregoing reasons, defendants’ motion to dismiss is GRANTED|i

part and DENIED in part. The Consumer Protection Act claims of nonresident plaintiffs fa
matter of law, as do plaintiffs’ Stored Communications Act claims. In addition, the Identity
Protect offer that was presented to plaintiff Bebbington, while not perfect, is not unfairly

deceptive because the pricing structure was conspicuously and repeatedly disclosed duri

transaction, including at the time Bebbington was required to enter his payment informatiq

14 Defendants’ citation to Younfgr the proposition that the benefit must be conferred upon

defendant directly “by the plaintiff” is misleadj. The passage quoted by defendants is actually tak

from an earlier Court of Appeals case. The Supreme Court’s own statement of the elements of &
enrichment claim does not include the reference to “by the plaintiff.” Y,dlé®yWn.2d at 484-85.
While the Court has no doubt that some benefits are simply too remote to form the basis of an uf
enrichment claim, that is not the case here.
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Plaintiffs’ other Consumer Protection Act claims, their unjust enrichment claim, and their g

for declaratory relief may proceed.

Dated this 8th day of February, 2011.
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United States District Judge
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