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3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT SEATTLE
10 MONICA HALEY, CASE NO. C09-1494 RSM
11 Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT'S
12 V. MOTION FOR SUMMARY
JUDGMENT

13 ALLSTATE INSURANCE COMPANY,
INC., a foreign corporation doing business
14 in the State of Washington,

15 Defendant.

16

17 [. INTRODUCTION

18 This case comes before the Court upontaléss Motion for Sumrmary Judgment (Dkt.

19| #11). Plaintiff contends that Ktate, her father’s car insurancompany, is liable for damages$

v

20 (| sustained from a May 2005 car accident in wisish was injured and féine adjustment of her
21 || Automobile Medical PaymentsNtedPay”) and Uninsured Motori§tUM”) claims thereafter.
22 || Specifically, Plaintiff alleges bad faith, negligen negligent inflictiorof emotional distress
23 || (“NIED"), and violation of Washington’s Insurance Fair Condéict (“IFCA”), violations of

24
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Washington’s Consumer Protection Act (“CPA™dabreach of contract. (Dkt. #2). Allstate
argues that each of Plaintiff's claims fail asatter of law. This Court GRANTS IN PART and
DENIES IN PART Allstatés Motion for Summary .
[I. DISCUSSION

A. Background

On May 24, 2005, Plaintiff Monica Haley was involved in a car accident with an
uninsured motorist, sustaining damagehe right side of her fathsrvehicle. (Dkt. #12, Ex. A).
Plaintiff was covered by an Allgte insurance policy provitg property, MedPay and UM
benefits. (Dkt. #12, Ex. E). Ten days afterdlceident, Plaintiff sought medical treatment forf
injuries sustained in the accident. (Dkt. #1%, B). Plaintiff's physician submitted the medical
bill to Allstate for treatment, at which pointlaiate opened a MedPay claim on behalf of the
Plaintiff. (Dkt. #13, Ex. 1,, p. 01881-82). Allstgiaid $6,349.70 in MedPdenefits related tg
Plaintiff's May 2005 accident.

In October 2005, Allstate notified Plaintiff thitte payment of her medical bills would pe

suspended pending an Independent Medical Exalmm@IME”) of her injuries. On Novembe

=

14 and 15 Plaintiff submitted to two IMEs atigthte’s request. The IMES were conducted by
Dr. McCormack and Dr. James. Dr. McCormacIE report stated that Plaintiff's cervical
straining injury was related tbe automobile accident on a more probable than not basis. (Dkt.
#12, Ex. G). It also stated that Plaintiff's atlguries (interscapulashoulder, elbow, groin,
knee and ankle painjuries) were not thought to brelated to the collisiorid. Dr. James’

report stated that most of RM&if’s injuries (cervical straifsprain, headaches, and shoulder,
knee and scapular pain) were tethto the auto accident on a more probable than not bésis| (

Ex. H). The only injury that Dr. James did ndtibute to the accident was Plaintiff's peripheral
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sensory neuropathy, which she attribui@déPlaintiff’'s childhood diabetedd. Both doctors’
reports stated that Plaintiff had reached maxmmedical improvement and did not need furt
treatment. Il., Exs. G, H). In December, 2005, Allstate closed Plaintiff's MedPay claim b
on the medical determinations expressed enlftE reports. (Dkt. #13, Ex. 1,, Ex. 1, p. 0189
Plaintiff asserts, without providg supporting evidence, that aftee termination of her MedP3
benefits, scar tissue developed on the back ohéek, resulting in an “unsightly hump” which

has required ongoing medical treatrnand will require medical trément in the future. (Dkt.

#24, p. 5).
In December 2005, Plaintiff informed Allstateattshe wanted to settle her UM claim.
(Dkt. #13, Ex. 1, p. 01893). Allstate informed Pldfrthat it would review the IME reports in

calculating the value of her UM claimld(, p. 01893). On January 20, 2006, Allstate offere(
Plaintiff $3,700 to settle her UM claimld(, p. 01893-94). On January 25, 2006, Allstate
received an attorney represerdatietter from the Plaintiff. 1¢., p. 01894). Allstate renewed i
settlement offer to the Plaintiff's attorney the following dag.,(. 01894, 01838). In
December 2006, Plaintiff sent Allstaa settlement demand of $36,753.24., . 1895).

Allstate and Plaintiff contiued to disagree about the amoowed under Plaintiff's UM
policy. The insurance contractopided for resolution of disputed UM claims in a court of
competent jurisdiction. (Dkt. #12, Ex. E, p. 73). March 2007, Plaintiff filed suit against
Allstate to determine the value of her UM afai (Dkt. #13, 15). The case was transferred td
mandatory arbitration and, in December 2008,dtbitrator awarded plaintiff $45,000. (Dkt.
#12, Ex. J). Allstate requested a trial de novo.

At trial, Allstate presented the testimoofyDr. McCormack, who had conducted one ¢

Plaintiff's IMEs. (Dkt. #12, § 6)Plaintiff asserts and Allstate doaot dispute that the jury wa

her

hsed
).

ly

[S

=

\S
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not made aware of the second IME report prepared by Dr. James. Allstate’s basis for exd
Dr. James’ report on at least one occasion waddthalames was “a consulting expert and is
testifying. As such, her reportuwgork product and not admissible(Dkt. #12, Ex. K). The juryj
ultimately returned a verdict of $24,056.70. (Dkt. #25, Ex. K). Allstate paid the judgment
(Dkt. #12, Ex. Q).

Plaintiff filed the instant action in V¢hington state court on September 16, 2009.
Plaintiff alleges bad faith, negligeimfliction of emotional distresSyiolation of the Insurance
Fair Conduct Act, Consumer Protection Act viaas, and breach of contract in Allstate’s
handling of her MedPay and UM claims. (Dkt)#2llstate removed the action to this Court
based on diversity jurisction under 28 USC § 1332.

B. Standard of Review

Summary judgment is appropeawhere “the pleadings,dhdiscovery and disclosure
materials on file, and any affidés show that there is no genuine issue as to any material fa
and that the movant is #hed to judgment as a rttar of law.” FRCP 56(c)Anderson v. Libert
Lobby, Inc, 477 U.S. 242, 247 (1986). The Court musinall reasonable inferences in favo

of the non-moving partySee F.D.I.C. v. O'Melveny & Meyei@69 F.2d 744, 747 (9th Cir.

cluding

not

n full.

ct

1992),rev’d on other groundss12 U.S. 79 (1994). However, the nonmoving party must make a

“sufficient showing on an essential element af ¢tese with respect to which she has the bur
of proof” to survive summary judgmenCelotex Corp. v. Catrety77 U.S. 317, 323 (1986). |
ruling on summary judgment, a court does noglvasvidence to determine the truth of the

matter, but “only determine[s] whethttrere is a genuine issue for trialCrane v. Conoco, Ing.

! Plaintiff's complaint included a cause of actfon negligence but Plaintiff has since clarified

den

-

that her claim is for negligent inflicth of emotional distress. (Dkt. #24, p. 10).
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41 F.3d 547, 549 (9th Cir. 1994jitfng O’Melveny & Meyers969 F.2d at 747). Material factg
are those which might affect the outoe of the suit under governing lavnderson477 U.S. al
248.

In this diversity case, the Court applies Washington substantiveHavie Railroad Co.
v. Tompkins304 U.S. 6 (1938)Kabatoff v. Safeco Ins. Co. of Amerié27 F.2d 207, 209 (b
Cir. 1980).

C. Allstate’s Request to Strike Material Contained in Plaintiff's Motions and Briefs

In its Reply (Dkt. #37), Allstate requedtst the Court strikportions of Kathryn
Majnarich’s declaration (Dk#25), portions of Monica Haley’s declaration (Dkt. #26), and
portions of Rob Dietz’s deatation and report (Dkt. # 31). Plaihfailed to file or seek leave t
file a surreply to respond to Allstate’s requiesstrike. The Court is permitted to consider a
party’s failure to oppose a motion as an admission that the motion has $estibcal Rule CR
7(b).

Upon reviewing the disputed evidence, the €éods that the evidere is rife with (a)
conclusions of law and legal argument inagpiately couched as expert testimony, (b)
inadmissible hearsay under Fed. R. Evid. 801 &0®2, and (c) evidenceatis not rationally
based on the perception of the wiaer is not helpful to the determination of a fact at issue
violation of Fed. R. Evid. 701. Further, the disputetience is lagely irrelevant to the ultimat
issues in this Order, including whether Pldfigitort claims were barred by the statute of
limitations; whether Plaintiff raised genuine issue of materialct regarding whether Allstate
acted in bad faith in failing tdisclose Dr. James’ IME report the UM litigation; whether the
IFCA applies retroactively to Plaintiff's denial mfsurance benefits; whether Plaintiff's injurig

constitute injury to busess or property under the Washing@mRA; and whether Plaintiff raisg

in

D

S

d

a genuine issue of material faegarding whether Allstate édgched the insurance contract.
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Accordingly, the Court exercisés discretion to construe Phiff’s failure to respond to
Defendant’s request to strike as admission that the requess maerit and GRANTS Allstate’s
request to strike portions of thbave-identified report and declarations.

D. Statute of Limitations

Allstate argues that Plaintiff's claims fbad faith and negligence in Allstate’s handlin
of Plaintiff’'s MedPay and UM claims arerbed by the statute of litations (Dkt. # 11, pp. 10-
16; Dkt. # 37, p.9), and that Plaintiff's claims for intentional inflictiorenfotional distress fail
as a matter of law (Dkt. #11, p. 20-21). Pld#imdoes not respond to Allstate’s arguments
regarding the statute of limitations and ass#rat she is claimingegligent (rather than
intentional) infliction ofemotional distress arising outloér mistreatment by Allstate. (Dkt. #2
p. 20).

An action for bad faith handling of insurance claims sounds in &ateco Ins. Co. of
Am. V. Butler118 Wn.2d 383 (Wash. 1992). There is adhyear statute of limitations for tor
claims under Washington law. RCW 4.16.080. géeeral rule in a personal injury action is
that the cause of action begins to accrue wheract or omission causing the injury occusge
Gevaart v. Metco Const., Ind11 Wash.2d 499, 501 (Wash. 1998). Plaintiff alleges injurie
stemming from Allstate’s misrepresentatiorttod IME process, failure to provide complete
information to the examiners, misrepresentatiothefnature of the accident to the examiners
failure to include Dr. James’ report in the \ation of Plaintiffs’ MedPay claim, and early
termination of Plaintiff's MedPay benefits. KD#24, pp. 11-12). The latest of these events
closing Plaintiff's MedPay claim — occexd in December of 2005. (Dkt. #13, p. 01891).
Plaintiff's claims for bad faith and negligenicehandling her MedPay claim therefore began

accrue, at the latest, in December 2005. Sinceghi@nt complaint wasléd more than three

4,

U7

Py

to

years after, in September 2009, her claim forfaét in the handling of her MedPay claim is

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION FOR SUMMARY
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time-barred. Therefore, AllstageMotion for Summary Judgment with respect to Plaintiff's
claim of bad faith in handling her MedPay claim is GRANTED.

Plaintiff also alleges injueis stemming from Allstate’s bad faith in valuing her UM
claim. Specifically, Plaintiff alleges that All$éafailed to consider Dr. James’ “more favorab
IME report in calculating the \ae of her UM claim and thdt continually made unreasonably
low settlement offers. (Dkt. #24, pp. 12-13). Allstate first contactedtlawth a settlement
offer in January 2006. (Dkt. #13, Ex. 1,, pp. 01893; Dkt. #21, Ex. H). This settlement offe

based on a Collosus valuation, in which it is clear whether Dr. James’ report was fully také

into account. (Dkt. #25, Ex. ). Nonetheless, RI#ishould have been on notice as of the date

of the first settlement offer &t she potentially had a claimagst Allstate for the bad-faith
handling of her UM claimSee Greene v. Your2)08 WL 2779015 at*16 (Wash. App. Div. 1
July 14, 2008) (holding that plaintiff's causeaaftion for bad faith handling of an insurance

claim began to accrue when the first of several allegedly late payments was made). Inde

same month, Plaintiff notified Istate that she was being remeted by an attorney. (Dkt. #1

Ex. 1,, p. 01894). Therefore, Plaffis bad faith claim arising out dAllstate’s failure to include

Dr. McCormack’s IME report in its initial valuiain of Plaintiff's UM claim and its allegedly
unreasonably low settlement offers is timered. The Court GRANTS Allstate’s Motion for
Summary Judgment with respectRtaintiff’'s bad faith claim ariag out of Allstde’s valuation
of her UM claim.

Plaintiff also asserts a bad faith claim wigspect to Allstate’s “comingling” of her
MedPay and UM files. She alleges that Alistahould not have usdide IMES, which were
conducted to determine the extent of her Medkaefits, in defendinggainst Plaintiff's UM

claim. (Dkt. #2, 13.10). Allsta asserts, and Plaintiff doest dispute, that Allstate’s

en

rwas

eN

ed, that

B,

)
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representative notified Plaintiff by phone oed@mber 15, 2005 that it would be obtaining he
IME report from her MedPay file in order to comp with a settlement offer of her UM claim.
(Dkt. #13, Ex. 1, p. 01893). Plaintiff's failure lbwing her claim foinjuries arising out
Allstate’s comingling of her files within the theg/ear statute of limitations renders this claim
time-barred The Court GRANTS Allst@’s Motion for Summaryutdgment with respect to
Plaintiff’'s bad faith claim arising out of Allstate’s comingling of Plaintiff's MedPay and UM
files.

Finally, the Court does not reach the merit®lafintiff's claim for negligent infliction of
emotional distress (“NIED”) since it is also gabarred. (Dkt. #24, p. 20A claim for NIED is
also subject to the threegr statute of limitations ®@CW 4.16.080. Plaintiff makes the
following declaration togpport her claim for NIED:

During the entire time | dealt with Atliste, | had difficuly sleeping. 1 had

strained relationships with friends afamily. | felt like a criminal, because

Allstate treated me like one. | felt vibless and mistrustful. | sought legal

counseling instead of emotional counsglibecause | wanted help dealing with
Allstate, not only help with my feelings about Allstate.

(Dkt. #20, 19). Since Plaintiff’'s emotional injesi allegedly spanned the entire time she dealt

with Allstate, her claim for NIED began to age when she first filed her MedPay and UM

2 Moreover, comingling the UM and MedPay filesglik would not have giverise to a claim fof
bad faith. See Kim v. Allstate Ins. Gd.53 Wn. App. 339 (Wash. Appiv. 2 2009) (holding, in
dicta, that Allstate did not act in bad faith evhit simultaneously ingtigated the insured’s
MedPay and UM claims). In defending against a tldm, the insurer “stals in the shoes” of
the third-party tortfeasorEllwein v. Hartford Acc. and Indem. Cd42 Wash.2d 766, 779-78(
(Wash. 2001)pverruled on other grounds 8mith v. Safeco Ins. C450 Wash.2d 478 (Wash.
2003). In Washington state couwatthird-party tortfeasor woulgave been able to compel an
IME of the Plaintiff and/or compel the discayeof the IME(s) condued by Allstate in the
settlement of Plaintiff's MedPay clainBee generallgup. Ct. CR 35. In addition, Plaintiff
expressly authorized Allstate edbtain medical information frorfall persons with knowledge of
my medical history.” (Dkt. # 13, Ex. 1,, p. 00719)herefore, a claim for bad faith arising out
of the comingling of Plaintiffs MedPay and UM files would have failed as a matter of law.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT - 8
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claims with Allstate, in May 2005. (Dkt#3, Ex. 1,, p. 01878-1880). As such, any NIED clz
is time barred. This Court GRTS Allstate’s Motion for Summary Judgment with respect t
Plaintiff's NIED claim.

E. Bad Faith

Plaintiff asserts that Allstaleconduct within the context of the UM arbitration and

litigation also gives rise to aaim for bad faith. Specifically, Plaifftclaims that Allstate acted

in bad faith by failing to discloser. James’ report to the arbitrator to the jury. (Dkt. # 13, EX.

1,, p. 21; Dkt. # 2, 13.13). Plaintiff fails to prdei any evidence to substete the claim that
Dr. James’ report was not made available to thérator during arbitratin. As such, that clain
fails as a matter of lawSee Celotex Corp. v. Catretf77 U.S. 317, 323 (1986) (“The moving
party is entitled to a judgment as a mattelawf because the nonmovingrpahas failed to mak
a sufficient showing on an essential element ofchse with respect to which she has the bur

of proof.”). This Court GRANS Allstate’s Motion for SummgrJudgment with respect to

Plaintiff's bad faith and negligee claims arising out of Allstageconduct during the arbitration

of Plaintiff’'s UM claim.

There is a genuine issue of teidal fact regarding whethddistate acted in bad faith by
failing to disclose the second, mdexorable IME report to the fju in the litigation over the
value of Plaintiff's UM claim. The relatiohgp between the insurer and the insured in the
settlement of a UM claim “is by natiadversarial and at arm's lengthiSher v. Allstate Ins.
Co, 136 Wash.2d 240, 249 (1998). A UM insurer “standfe shoes” of the tortfeasor and i
entitled to assert the same liabildgfenses that the tortfeasor coulellwein v. Hartford Acc. &
Indem. Co.142 Wash.2d 766, 779-780 (Wash. 20@i/grruled on other grounds by Smith v.

Safeco Ins. Co150 Wash.2d 478 (Wash. 2003). The objedtiMeM litigation is to provide

=.

m

11

den

the insured with the same amountoterage that it would haveaeived from the tortfeasor h

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION FOR SUMMARY
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the tortfeasor carried liability insuranchl. at 779-780. Nonetheless) insurer has a duty of
good faith to its insured and vidlan of that duty may give ris® a tort action for bad faith.
Smith v. Safeco Ins. CA.50 Wash.2d 478, 484 (Wash. 2003). The duty of good faith survi
the UM relationship. Ellwein, 142 Wash.2d at 779-780. To succeed on a bad faith claim, {
policyholder must show that the insurer’'siacs were unreasonableivolous, or unfounded.
Smith,150 Wash.2d at 484. An insurer is only entitie a dismissal on summary judgment Q
an insured’s claim for bad faith if there ar@ disputed materiabhtts pertaining to the
reasonableness of the insureduct or the insurer is entitled to prevail as a matter of law
when viewing the facts in the light stofavorable to the non-moving partid.

Plaintiff claims that Allstate failed to reakthe existence of Dr. James’ allegedly mors¢
favorable report to the jury. (Dkt. #2, 1 3.138he presents evidenttet on at least one
occasion Allstate attempted to keep the reporbbetiidence. (Dkt. #12, Ex. K; Dkt. #25, { 1
Allstate does not dispute that Dr. James’ rep@s never shown to the jury. Nonetheless,
Allstate asks the Couto determine that its conductéxcluding Dr. James’ report “was
reasonable as a matter of law.”

Allstate points to evidence that both repdresched the same conclusion: plaintiff's

accident related medical condition was fixed atable and she diwt require further

treatment.” (Dkt. #37, p. 9). If the Court consitithis evidence alonthe decision not to use

Dr. James’ report might be reasonable as themaf law: including a second report would hay
been redundantSee Smithl50 Wash.2d at 486 (“The insurer is entitled to summary judgm
reasonable minds could not differ that itsidé of coverage wabased upon reasonable
grounds.”). However, while it is trubat both reports reach the santtémateconclusion, Dr.

James’ report, unlike Dr. McCormack’s, makesititermediateconclusion that the majority off

ves

—

D

8).

ent if
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Plaintiff's injuries are attributable to the M2QO05 car accident. (Dkt. #12, Ex. H). While th
reports might have been redundastto the appropriate date of termination of MedPay bene
it is conceivable that Dr. Jasieeport would have supported greater non-economic damagq
the UM litigation than Dr. McCormack’s report sthng alone. As such, Allstate’s exclusion
Dr. James’ report is nger sereasonable; there is a genuiasue of material fact regarding
whether a jury would have awtad greater non-economic damages to Plaintiff had she beg
to offer Dr. James’ report into evidence.

In addition, the recorthdicates that the reason given by Allstate on at least one occ
for excluding Dr. James’ report was that she @asonsulting expert and is not testifying. A
such, her report is work product and not admissib(Dkt. #12, Ex. K). Since a UM insurer
“stands in the shoes” of the third-party tortfeastas entitled to makétigation decisions that
are ultimately unfavordé to the insuredEllwein 142 Wash.2d at 779-780. However, the
insurer cannot leverage its dualer@as adversary and insuretedp to attempt to reduce the
award available to the plaifitin UM litigation.

The objective in UM litigations to determine how muchétfplaintiff would have been
awarded had the tortfeasor bdelly insured and ostensibly represented by its own insurang
company.ld. If Plaintiff were litigating against an agl third-party tortfeasor, rather than
Allstate, Allstate likely would not have had thenefit of asserting wongroduct privilege over
Dr. James’ report. Further likely would not have asserted vkoproduct privilege with resped
to Dr. James’ reporven if it couldsince the additional pert would have helped Plaintiff in h
case against the tortfeasor and would have redditst@te’s own liabilityto the Plaintiff.
Allstate’s selective assertion of the privilemeer one report and not tle¢gher raises a genuine

issue of material fact regarding whether fdte breached its duty of good faith towards the

[1°)

fits,

bS in

of

n able

asion

e

—
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Plaintiff. See Smith150 Wash.2d at 486 (“[I]f there are matergdues of facivith respect to

the reasonableness of the insurer's action, then summary judgment is not appropriate.”)
Court DENIES Allstate’s Motion for Summary Judgnt with respect to Plaintiff’'s bad faith
claim arising out of Allstate’s conduct during the UM litigation.

F. The Insurance Fair Conduct Act (“IFCA”)

The IFCA became law on December 6, 2007. ftadlat Revised Code of Washingtoy
48.30.015, the IFCA creates a new cause of action against insurance companies for unrg
denying claims and benefits and provides for trelalmages and attorney’s fees. Several co
have held that the IFCA dse&ot apply retroactivelySee Malbco Holdings LLC v. Amco Ins.
Co.,546 F. Supp. 2d 1130 (E.D. Wash. 2008¢con Bldgs., Inc. v. Zurich N. Am&008 WL
895978 (W.D. Wash. 2008ghepard v. Foremost Ins. C2Q08 WL 51430224 (W.D. Wash.
2008);HSS Enter. LLC v. Amco Ins. C2Q08 WL 312695 (W.D. Wash. 2008). Accordingly
Plaintiff concedes that the IFCA does npply to her MedPay claim. (Dkt. #24, p. 14).
Plaintiff distinguishes her UM claim, howevémpm the above precedent on the basis that “th
adjustment (and bad faith handling) of the clainssitie continued afteraheffective date of the
Act” and “the complaint alleging the IFCA violah was filed after the effective date of the
Act.” Id.

The Court declines to distinguish the Plaintiffs’ case from the mounting precedent
counseling against retroactivpication of IFCA. The state provides a remedy for the
unreasonable denial of a claim for coverage or denial of benefits. RCW § 48.30.015(1).
“precipitating event” giving se to a cause of action undee gtatute occurred in January 200
when Allstate first extended its allegedly urs@aable settlement offer, thus allegedly denyin

Plaintiff insurance benefits she was due. AshsUFCA cannot apply tBlaintiff's UM claim.

The

N 8§
asonably

urts

e

The

o)

e

To hold otherwise would leave ingus liable for any claims oped before the enactment of th

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION FOR SUMMARY
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IFCA, so as long as the plaintiff continued teplite the appropii@ settlement value. Such a
result would contravene the inteof the Washington legislatune enacting the IFCA to avoid
creating retroactive liabilitySee Malbco Holding$46 F. Supp. at 1130. The Court GRANT
Allstate’s Motion for Summary Judgment with respto Plaintiff's clam for violation of the
IFCA.

G. The Consumer Protection Act (“CPA”)

Plaintiff argues that Allstateiolated Washington’s CPARCW 19.86. To establish a

violation of the CPA, Plaintiffnust establish five elements: (1) an unfair or deceptive act of

practice; (2) occurring within trade or busing§y;affecting the public interest; (4) injuring the

plaintiff's business or property; and (5) a causal relationship betdlestate’s deeptive act ang
the resulting injuryHangman Ridge Training Stablesclv. Safeco Title Ins. Gdl05 Wash.2d
778, 780 (Wash. 1986). Plaintiff hasléa to put forth evidence deanstrating an injury to her
business or property. As a result, PldilgtiCPA claim fails as a matter of law.

Plaintiff alleges that she incurred damag&do property in the form of attorney’s fees
and costs related to litigatingidM claim in state court. (Dkt. #24, p. 18). Attorneys fees &
costs do not constitute property damages under the GBA.Sign-O-Lite Signs, Inc. v.
DeLaurenti Florists, Inc 64 Wash.App. 553, 565-566 (Wash. App. 1992) (holding that
attorney’s fees from the underlying, non-CPAghttion were not actual damages under the
CPA). Cf. Panag v. Farmers Ins. Co. of Washingtb®6 Wash.2d 27 (Wash. 2009) ("mere
involvement in having to ... prosdeua CPA counterclaim is insufficient to show injury to he
business or property.")

Plaintiff also alleges she suffered propatmage by virtue of having to pay medical

bills for the treatment of her humpd. Personal injury damages are not compensable dama

S
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and

-
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under the CPA and do not constitute dantageroperty interests under the statuenbach v.
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French,167 Wash. 2d 167, 173 (Wash. 2009). WheeaanRffs are both physically and
economically harmed by the same underlyacton, Washington courts have failed to
characterize the economic damages as dantageproperty interest under the CPAd. at 174-
75; 179 (“[T]he CPA was not designed to givesomal injury claimants such backdoor acces
compensation they were deniedeir personal injury suits.”).

Since Plaintiff’'s asserted dages related to attorney’s feewsts, and the payment of
medical bills do not constitute damage to Pl#fiatbusiness or property under the CPA, this
Court declines to examine the remaining CPAdexcaind determines thRtaintiff's CPA claim
fails as a matter of law. The Court GRANASstate’s Motion for Summary Judgment with
respect to Plaintiff's clainfor violation of the CPA.

H. Breach of Contract

Plaintiff alleges that Allstate breached the insurance contract. In the Complaint, P
alleges that the breach occurred by Allstatglitig to abide by its terms and pay covered
damages.” (Dkt. #2, 1 5.3). In her OppositiorAllstate’s Motion for Summary Judgment,
Plaintiff states that “[t]he real question [withspeect to the breach of contract claim] is wheth
Allstate’s methodology in vainog the claim and undervaluirigonica’s non-economic damags
was reasonable and in good faith.” (Dkt. #24, p. Al)state has put forth evidence that the
insurance contract provided for resolution of disputed claimsoug of competent jurisdictior
(Dkt. #12, Ex. E, p. 73). Further, Allstate also presd evidence that it jgbthe jury verdict in
full. (Id., Ex. Q). Plaintiffs have failed to poitd evidence that woulslupport its allegations
that Allstate either failed to pay coveredrdages or that its use of allegedly unreasonable
methodology in calculating Plaintiff's claims constéwa breach of the insurance contract. T

is no genuine issue of materfatt regarding whether Allstatelgigation of Plaintiff's UM

s to

aintiff
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claim is consistent with the language of ihgurance contract. Accordingly, this Court
GRANTS Summary Judgment witbspect to Plaintiff's Brach of Contract Claim.
[ll. CONCLUSION
Having reviewed the relevant pleadings, thelai@tions and exhibits attached thereto
and the remainder of the recorde iGourt hereby finds and ORDERS:

(1) Alistate’s request to strike portiookthe declarationand/or reports of
Kathryn Majnarich, Monica Haleyynd Rob Dietz is GRANTED.

(2) Alistate’s Motion for Summaryudlgment (Dkt. #11) is GRANTED in part
and DENIED in part. All of Plaintiff’'s claimare dismissed except for her claim for bad faith
arising out of Allstate’s@nduct during the UM litigation.

(3) In light of this Order, the CousTRIKES Defendant’s Motion for Protective
Order (Dkt. #14) and Plaintiff’'s Motion to Complscovery (Dkt. #18) ad asks the parties to
update their briefing regarding dacery issues to reflect the saklmaining claim in this case.

(4) The Clerk is directed to forward a copiythis Order to all counsel of record

October 13, 2010.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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