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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
)
GREGORY TYREE BROWN, ) CASE NO. C09-1546RSM
)
Plaintiff, )
) ORDER GRANTING PLAINTIFF'S
V. ) MOTION TO COMPEL
)
BERNARD WARNER,et al, )
)
Defendants. )

l. INTRODUCTION
This matter comes before the Court on miffis Motion to Compel. Dkt. #87
Plaintiff seeks to compel responses to sdvatarrogatories and Requests for Production fr
various Defendants. For the reasons set foelow, the Court GRANTS Plaintiff's motion.
I. BACKGROUND
Plaintiff is a Washington State inmate whas filed numerous petitions in this Col
over the last 21 yearsSege.g, C93-0979CRD, C97-5053FDB,03-3818MJP, C04-0564JC(
C07-1441RSM, C08-5326RBL and C14-5524RJB the instant miger (C09-1546RSM)
which was filed in 2009, Mr. Bwn has alleged that Defemda violated his right tg
procedural due process by cisehting and immediately desyting his personal property g
“nuisance contraband” purant to Department of @rections (“DOC”) Policy 420.375

because the state administrative code requirechthae allowed the pre-deprivation option
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sending the property elsewher®kt. #61. In 2011 and 2012 dlparties filed cross-motion
for summary judgment addressing his claims. Thart ultimately grane in part and denieq
in part the motions. Dkt. #66. As a resultpgadural due process claims were allowed
proceed against Defendant Lopez in his vidlial and official capacities and Defendg
Warner in his official capacity (as he had besmstituted into the case as Secretary of
Department of Corrections)ld. This Court then appointgato bonocounsel for Mr. Brown,
Dkt. #70.

After appointment of counsel, Mr. Browtook no action on his case for a ye
Accordingly, the Court issued an Order too® Cause why the case should not be dismis

for failure to prosecute. Dkt. #72. On Jary@, 2014, Plaintiff responded, representing to

Court that he had secured counsel and had beesidering his options tesolve the matter.

Dkt. #73. Plaintiff also represented to theu@ that Defendants Harevised Policy 402.375

to

Nt

the

ssed

the

and therefore Plaintiff was evaluagi the revisions in light of the allegations in his Complalint.

Id.

On September 9, 2014, after receiving several additional status reports from the
the Court set this matter for trial on June 15120 Dkt. #78. The pa€és’ current discovery
deadline is February 17, 201H.

. DISCUSSION
A. Discovery Disputes

“Litigants ‘may obtain discovery regarding anyttea, not privileged, that is relevant

the claim or defense of any party.’Surfvivor Media, Inc. v. Survivor Prod<l06 F.3d 625

635 (9th Cir. 2005) (quoting Fed. R. Civ. P. 26(b)(1)). “Relevant information for purpog

discovery is information ‘reamably calculated tdead to the discovery of admissible
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evidence.” Id. “District courts have broad discreti in determining relevancy for discove

purposes.”ld. (citing Hallett v. Morgan 296 F.3d 732, 751 (9th Cir. 2002)).

Iy

If requested discovery is not answered tlequesting party may move for an order

compelling such discovery. Fed. R. Civ. P. 37(r)(TThe party who resists discovery has the

burden to show that discovery should rm# allowed, and has the burden of clarifying,

explaining, and supporting its objectiongable & Computer Tech., Inc. v. Lockheed Sand

Inc., 175 F.R.D. 646, 650 (C.D. Cal. 1997).

[ers,

Here, Plaintiff seeks an Order compelling Defendants to produce documents in rgsponse

to three Interrogatees and six Requests for Productioniethhave been dioted at various

Defendants in this matter. The Court addressels efthese discovery requests in turn, belgw.

1. First Interrogatory Direcéd at Defendant Warner
Plaintiff first seeks to compel a responsethe following Interogatory directed a
Defendant Warner:

Identify each person with knowledge of facts relating to this case and the
issue, subject, and facts the person has knowledge of, including but not
limited to persons with knowledge ®r. Brown’s removal from his cell

and placement in the Segregation Wmtor about Oaber 30 or 31, 2006
(including the decision-making pra® leading up to the removal), the
collection and seizure of properfyom Mr. Brown’s cell on or about
November 1, 2006 (including each pmrswith knowledge of the decision-
making process leading up to it), atite discarding of that property or
return to Mr. Brown for mailing out of the prison (including each person
with knowledge of the decision-making process culminating in the
discarding or return).

Dkt. #88, Ex. F. Defendant Warner answered the Interrogatoryadbyngstthat he had n

personal knowledge of the factdated to the case or thaderlying incident on November 1

2006, and that he was not employed by the Bepmnt of Correctiong*DOC”) in 2006, but

that he and other DOC employees have knowleddke policies and procedures at issie.
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Plaintiff argues that Defend& Warner cannot limit his response to only his persg
knowledge, and must be compelled to seek responsive information from others in th
with knowledge. Dkt. #87 at 6-8. Plaintiff $&s his argument on the premise that Defen
Warner is, in effect, the DOC f@urposes of this lawsuitd.

Defendant Warner has been sued only in Hisiaf capacity. It is well established th

a suit against a named defendant in his officadacity is the functional equivalent of a s

against the stateCenter for Bio-Ethical Reform, Inc. v. LASB33 F.3d 780, 799 (9th Cif.

2008); Butler v. Elle 281 F.3d 1014, 1023 (n.8) (9th Cir. 200R)valcaba v. City of Lo
Angeles 167 F.3d 514, 524 n.3 (9th Cir. 1999), all citkgntucky v. Graham473 U.S. 159
165-66, 105 S.Ct. 3099, 87 L. Ed. 2d 114 (1985)usT it is not proper for Defendant Warry
to rely only on his personal knowledge wherpmrxling to Interrogatories, particularly to tho
directed toward events that occurred before he was empldyssex Builders Group, Inc.

Amerisure Ins. C9.230 F.R.D. 682, 687 (M/D/ Fla. 200%)Like interrogatories, a party
cannot refuse to admit or deny a request foniasion based on lack of personal knowledg
the information is reasonably available to the party.” (citnsga, Inc. v. S. Pac. Transp. C
669 F.2d 1242, 1245 (9th Cir. 1982)). In hispasse to the instant motion, Defendant g
appears to object to the Integatory on the basis that respeesinformation is availablg
elsewhere. Dkt. #89 at 4-5. However, Defend&iarner did not present such an objectior
response to the Int@gatory itself. SeeDkt. #88, Ex. F. Accordingly, the Court does 1

consider such argument on this motion. Flbro& these reasons, Defendant Warner si
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supplement his substantive respots¢his Interogatory no later thaRebruary 17, 2015, afte

gathering responsive informatiorof all sources available to him

2. Second Interrogatory Directed at Defendant Warner
Plaintiff next seeks to compel a responsethe following Interrogatory directed {
Defendant Warner:

Identify the reasons for and factgaeding removing Mr. Brown from his

cell and placing him in to the Segeggpn Unit on or about October 30 or

31, 2006, or any other time when Mr. Brown was removed from his cell and

placed in the Segregation Unit, including whether, on those occasions,

property was collected, packed up, seized, searched, discarded in the
garbage, or returned to Mr. &xn to mail out of the prison.

Dkt. #88, Ex. F. As with the foregoing Integatory, Defendant Warneesponded to this

Interrogatory that he had no personal knowledgmfmrmation of the incident at that or an
other time.ld. Again, Plaintiff arguethat Defendant Warner canronhit his response to only
his personal knowledge, and must be compellexbék responsive information from others
the DOC with knowledge. Dk#87 at 6-8. Plaintiff basdss argument on the premise th
Defendant Warner is, in effect, tB®C for purposes of this lawsuild.

For the same reasons set forth abobefendant Warner shall supplement

substantive response no later than Febrdaty 2015, to this Interr@gory after gathering

responsive information fromllasources avdable to him Likewise, to the extent tha

Defendant objects to the Integatory on the basis that respesinformation is available
elsewhere, the Court will not consider such argument, as Defendant Warner did not preg

objection in response todhnterrogatory itself.SeeDkt. #88, Ex. F.

! Nothing in this Order precludes the partigmirstipulating to a different response date,
long as such stipulation does not extend any ®@bther remaining pre-trial deadlines currer
set by the Court.
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3. Third Interrogatory Directed at Defendant Warner
Plaintiff next seeks to compel a responsethe following Interrogatory directed {
Defendant Warner:
Identify whether and how, on dvember 1, 2006, prison employees
recorded in log books ootherwise the names of prison employees who
searched or packed up inmate propémyn inmates’ cells, and identify all
employees’ names recorded in sad books or otherwise with respect to
the November 1, 2006 search of Mr. Brown'’s cell.
Dkt. #88, Ex. F. As with the foregoing Integatories, Defendant Waen responded to thi

Interrogatory that he had no personal knalgke or information of the incidentd. Plaintiff’s

arguments to that response are also the s&nethe same reasons set forth above, Defen

nt

192}

dant

Warner shall supplement his substantive reseomo later than February 17, 2015, to this

Interrogatory after gatheringsponsive information frorall sources available to himTo the

extent that Defendant objects ttoe Interrogatory on the basis that responsive informatig
available elsewhere, the Court will not considach argument, as Defendant Warner did

present that objection in responiedhe Interrogatory itselfSeeDkt. #88, Ex. F.

nis

not

4. Scope of Search — First and Second Requests for Production Directed at Defendant

Warner, First Request for Production Diredtat Former Defendant Vail, and Fir
and Second Requests for Productiirected at Defendant Lopez

Plaintiff next seeks to compel documeirtsresponse to the following Requests
Production directed at Dafdants Warner and Lopez and former Defendant Vail:

[To Warner] Produce all documents in your possession, custody, or control
that refer or relate to Mr. Brown or the subject matter of this litigation,
including but not limitedto records of Mr. Brow's medical history and
treatment, and both official and unaffll communications that (1) explain

or interpret the relevant DOC policig®) guide officials or employees in
applying the policies, and (3) define or discuss the meaning of any terms
used in the policies, especially ftoaband” and “ni@ance contraband.”
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Dkt. #88, Ex. G. Defendant Warnebjected to this Request tihe extent itsought attorney
client privileged or work prduct privileged communications; oretbasis that it was overbroa
and unduly burdensome; and on the basis ghabmplete, unredacted copy of MCC Q
420.375 would present a security and safety risk to the D@.C.

[To Warner] Produce all documents in your possession, custody, or control
that refer or relate to the removalMf. Brown from his cell and placement
in the Segregation Unit on or abodttober 30 or 31, 2006 (including all
documents that refer or relate t@ tthecision-making process culminating in
Mr. Brown’s removal); the collectioand seizure of Mr. Brown’s property
on or about November 1, 2006 (includingdocuments that refer or relate
to the decision-making process culning in said collection and seizure);
and the resulting discarding of that prdgen the garbage or return to Mr.
Brown for mailing out of the prison (ihaing all documents that refer or
relate to decision-making processednunating in said discarding or
return).

Dkt. #88, Ex. G. Defendant Warner did not object to this RequdstRather, he respondg
by citing to the pages numbers of previously-produced documents.

[To Lopez] Provide copies of any and all written complaints submitted by
prison inmates regarding loss or destruction of property during cell
searches.

Dkt. #88, Ex. B. Defendant Lopez objected ts tRequest on the badisat it was irrelevant
and overbroad, but further responded thatdm no documents resparesto the requestld.

[To Lopez] Produce all documentsyour possession, custody, or control
that refer or relate to Mr. Brown or the subject matter of this litigation,
including but not limitedto records of Mr. Brow's medical history and
treatment, and both official and unafll communications that (1) explain

or interpret the relevant DOC policig®) guide officials or employees in
applying the policies, and (3) define or discuss the meaning of any terms
used in the policies, especially ftoaband” and “ni@ance contraband.”

Dkt. #88, Ex. E. . Defendant Lopez objectedhis Request to the tent it sought attorneyt

client privileged or work prduct privileged communications; oretbasis that it was overbrog

and unduly burdensome. He then citegreviously-produced response documeihds.
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[To Vail] Provide a copy of any amall memoranda, directives and other
interdepartmental commuations generated by the Washington State DOC
and prison employees regardirthe implementation of DOC Policy
420.375.

Dkt. #88, Ex. C. Former Defendant Vailspwnded that after aeasonable search, 1

responsive documents were fourd.

Although not entirely clear, it does not apptaat Plaintiff takesssue with the specifi¢

objections and responses from the Defendants, except with respect to the medica
requested as further discussed below. Ra®lamtiff is upset with the way defense coun
has responded to his verbal requests for in&bion about the scope of the searches condu
for documents responsive to these RequeSeeDkt. #87 at 8-10. Defense counsel respo
that Plaintiff may obtain such information dtugh discovery from the Defendants, but may

obtain it by asking defense counsgbrmally during discoveryanferences. Dkt. #89 at 5.

(0]

not

The Court expects the parties to work cooperatively and in an efficient and econpmical

manner. Defendants cite no legal authoptecluding defense counsibm gathering thg
information sought and providing to Plaintiff's counselinformally. Moreover, such
cooperation would have preservethintiff's and the ©urt's resources with respect to th

portion of the motion. Accordingly, the Courtreltts the parties to @et and confer agai

regarding the scope of the seasltonducted with respt to these four Requests, and exps

defense counsel to provide such informatioa icooperative and fortbming manner. Shoul

this issue come before theo@t again, defense counsel ismed that sanctions may |

imposed

5. Mr. Brown’s Medical and Central Files
Plaintiff next argues that Defendant hafused to produce copies of Mr. Brown

medical and central files in response to reqBstproduction. Dkt. #87 at 10-11. Defenda
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respond that Mr. Brown’s request is “absurdly overbroad,” and that he can review and

the files any time he would like in any eventDkt. # 89 at 8. Defendants apparentl

misunderstand their burden on this motion. eythave failed to deonstrate that thesge

documents are irrelevant, andvblafailed to explain why iwould be more burdensome

Plaintiff's counsel when they admit that Plaintiéf entitled to copies himself. _As a resy

Defendants shall provide copies of these fileRlaintiff's counsel no l@r than February 17,

2015

6. Second Request for Production Directed at Former Defendant Vail

Finally, Plaintiff seeks documents respomsito the following Request directed
former Defendant Vail:

Provide a true and accurate copytleé Washington State Department of
Corrections Offender Grievance Manual.

Dkt. #88, Ex. D. Defendant Vail objected to tRequest on the basis thats irrelevant, and
overly broad and unduly burdensome becaiufsdls to specific a timeframeld.
Defendants’ arguments are not well-tak@ayticularly because in the same bre

Defendants note that Plaintiffan obtain a copy of the manmuay making a public record

receive

y

to

t,

at

ath

U7

request for it. SeeDkt. 389 at 10, fn. 2. Defendants have failed to demonstrate that the mpanual

is irrelevant, or that the regsteis overbroad or unduly burdemse. _As a result, Defendan

shall provide a copy of the Manual to Pldiffdi counsel no later #m February 17, 2015.

However, if it has not alreadgone so, Plaintiff shall identify the timeframe for which

requests the manual

B. Plaintiff's Request for Attorney’s Fees

Plaintiff has requested his attorneys’ fees ansts incurred as a result of bringing thi

motion. Federal Rule of Civil Procedure 38 provides that if a motion to compel
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granted, this Court mysafter giving an opportunity to deeard, require the party or depong
whose conduct necessitated the motion, the parattorney advising that conduct, or both
pay the movant’s reasonable expenses incumrethking the motion, including attorney’s feq

Accordingly, Plaintiff shall submit a declaraticsetting forth the feeand costs incurred i

presenting the instant motion notda than ten (10) days frorthe date of this Order.

Defendants shall submit any respots¢he Declaration, within semg7) days of receipt of th
declaration. After review of those submissions, ti@ourt will issue a supplemental Ord
regarding the award alttorney’s fees.
V. CONCLUSION
Having reviewed Plaintiff's motion, the sponse in opposition thereto and reply
support thereof, along with all supporting declarations and the remainder of the recd
Court hereby ORDERS:

1. Plaintiff's Motion to Compel (Dkt#87) is GRANTED as set forth above.

2. Plaintiff shall submit a declaration setji forth the fees and costs incurred|i

presenting the instant motion no later than(i€h) days from the date of this Orde

Defendants shall submit any response to the Declaration, which may be no

than five (5) pages in length, within sev@) days of receipt of the declaration

3. After review of those submissions, ti@ourt will issue a supplemental Order

regarding the award @ifttorney’s fees.

DATED this 12th day of February 2015.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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