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aboratory Corporation of America, Inc. et al

THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
BRAD L. SMITH and TAMMIE SMITH, Case No. C09-1662-JCC
husband and wife,
ORDER

Plaintiffs,
V.

LABORATORY CORPORATION OF
AMERICA, INC., a Delaware corporation;
PACIFIC NORTHWEST PATHOLOGY
ASSOCIATES, a Washington Professional
Limited Liability Corporation; and JANE J.
YIN, M.D.,

Defendants.
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This matter comes before the Courtl@efendant Pacific Northwest Pathology
Associates’ (PNPA) motion for partial summary judgment (Dkt. No. 89), Defendant Jane )
motion for partial summary judgment (Dkt. No. 9B)aintiffs’ joint response (Dkt. No. 103),
PNPA’s reply (Dkt. No. 105) and Dr. Yin’s rgpl(Dkt. No. 106.) The Court also considers
Defendant Laboratory Corporatiof America’s (LabCorp) responses to the motions of its cq
defendants. (Dkt. Nos. 100 & 10Hpving thoroughly considerededtparties’ briefing and the
relevant record, the Courtfils oral argument unnecessary and hereby DENIES the motion

for the reasons explained herein.
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. BACKGROUND & PROCEDURAL HISTORY

This case concerns allegations of medmalpractice. In August 2007, Dr. Gerald
Young, a physician in Idaho, took a skin biofiym Plaintiff Brad Smith. The sample was
sent to Defendant LabCorp, who sent the spectmés Seattle, Washington facility where it
was prepared as a pathology slide. The slidethes sent to the LabCorp facility in Kent,
Washington for review by PNPA.

PNPA's sole place of business is Keitashington. Under an agreement with
LabCorp, PNPA provided pathology servicesabCorp’s Kent facily. LabCorp employees

at the facility would receive the slides and gikem to PNPA pathologists, who would review

them and dictate their findings. Pathology reports would be prepared from the dictated findings

and given to LabCorp.

In August 2007, Dr. Yin was serving as enforary pathologist for PNPA. On August
1, 2007, she reviewed Brad Smith’s slide andrpried it as showintichenoid hypertrophic
actinic keratosis,” a benign skin condition. A faépsy revealed that Mr. Smith actually hag
an early, curable stage of ngalant melanoma. Plaiffs allege that Defendants negligence
decreased Mr. Smith’s chances of survivalnAtpoint was Dr. Yin licensed to practice
medicine by the state of Idaho.

Plaintiffs originally filed suit in Idaho statcourt on two counts. First, Plaintiffs sought

a declaration that Defendants had violdtezlldaho Medical Practices Act (IMPA), Idaho

Code Section 54-1802t seqby rendering a medical diagnosis for an Idaho resident withoup

holding a license to practice dieine in Idaho. Second, Plaintiffs brought an action for
medical negligence under Idaho law. (Idaharf@m 2 (Dkt. No. 95 at Ex. A).) Dr. Yin
removed the action to federal district courtdaho, and moved to dismiss for lack of persona
jurisdiction. (d.) The Idaho district court determinétht it did not have jurisdiction and

transferred the case to this Could.) Plaintiffs then amended their complaint to include
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medical malpractice claimsder Washington law, RCW 7.€0 seqin addition totheir Idaho
claims.

Defendants now seek dismissal of all Idahonctailn their response, Plaintiffs agree t
the dismissal of their negligence claims unidiaho law, but matain their action for
unlicensed practice of medicine under IMPAcArdingly, this Order addresses Plaintiffs’
IMPA claims exclusively.

. APPLICABLE LAW

Federal Rule of Civil Procedure 56(c) mandates that a motion for summary judgme
be granted when “the pleadings, the discowey disclosure matais on file, and any
affidavits show that there is no genuine issumamy material fact and that the movant is
entitled to judgment as a matter of lawet-R. Civ. P.56(c). There exists a genuine issue as
to a particular fact—and hence that fact “t@resolved only by arfder of fact” at trial—
when “[it] may reasonably begelved in favor of either pgy”; conversely, there exists no
genuine issue when reasonable minds couldiifilerr as to the import of the evidence.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 250-52 (1986). Whether a particular fact is
material, in turn, is determined by the substanlaw of the case: “Owgldisputes over facts
that might affect the outcome of the suit unthee governing law will properly preclude the
entry of summary judgment. Fael disputes that are irrelevaor unnecessary will not be
counted.”ld. at 248. Summary judgment, then, demandm@guiry into “whether the evidence
presents a sufficient disagreement to require ssgiam to a jury or whether it is so one-sided
that one party must prevail as a matter of laidpplying the relevarnaw to those facts about
which no two reasonable factifiers could disagree dictathst the moving party must
prevail, then a motion for sumnygudgment must be granteld. at 250-52.

1. DISCUSSION
Essentially, Plaintiffs argue because tinare the harmed by a negligent diagnosis

performed in Washington by a doctor who waslmainsed to treat them in Idaho, they are

ORDER
PAGE -3

O

Nt




© 00 N oo o A~ w NP

NN NN NN R R R R R R R R R R
o g A W N P O © 0 N O O M W N B O

entitled to bring claims rooted in Idaho’sMa against unlicensedamtice and Washington’s
medical malpractice laws. Defendants argue Riaintiffs are merely seeking to exploit the
fact that Washington malpractice law alloligher non-economic recovery, while IMAP
provides for attorney fees. Defemds! position is that Plaintiffare relying on an artificial
distinction between negligence and unlicenseatfice and are attempting to stitch together
disparate and incompatible state laws i@ grotesque. Ultimately, however, the Court
concludes that an action drawiag the laws of two states fone transaction is proper and
fair. Idaho has an interest in ensuring ik&titizens are treatday licensed physicians and
Washington has an interest insening that its physicians do nmdmmit malpractice. Dr. Yin's
diagnosis of Brad Smith & coin with two sides.

The Court addresses two questions. Firstsdbe Idaho court’s finding that it lacked
personal jurisdiction over Dr. Yin preclude the application ohéd@aw in this Court? If not,
should the Idaho claims be dismissed as a matter of law?

A. Jurisdiction and Choice of Law

As discussed above, the Idaho Court ruled lidfeato cannot assertiggenal jurisdiction
over Dr. Yin. Dr. Yin argues #t this ruling precludes PIdiffs from bringing any claims
against her under Idaho laRlaintiffs respond that Defendants have conflated personal
jurisdiction (power of garticular court over a person) witgislative jurisdiction (power of a
particular state’s laws over a person). Bothst@stolve a considerationf the contacts that a

person has had with a given state. However,tsguust apply one standard when determinin

whether the level of contacts with a state are @efiit to require someone to appear in a cour

in that state, and a separate standard wdeégrmining whether the level of contacts are
sufficient to subject somebody to that state’s |lawgardless of the statvhere the lawsuit is
conducted.

The Supreme Court has indicated that persaniadiction and legislative jurisdiction

are not coextensive. Wllstate Ins. Co. v. Hagud49 U.S. 302 (U.S. 1981), Justice Stevens
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noted in a concurrence: “Whilehas been suggestedttthis same minimum-contacts analys
be used to define the constitutional limitations on choice of law, the Court has made it cle
over the years that the personal jurisdictiod ahoice-of-law inquirieare not the sameld.

at 320. (internal citations omitted) (cititkgilko v. California Superior Cowrd36 U.S. 84, 98
(1978);Shaffer v. Heitner433 U.S. 186, 215 (19774y., at 224-226 (BRENNAN, J.,
dissenting in part}danson v. Denckla357 U.S. 235, 253-254 (1958];, at 258 (Black, J.,
dissenting)). Finding that Iti@’s lack of personal jurisdiction over Defendants does not
preclude Idaho’s legislativenigdiction, the Court now turrte choice-of-law analysis.

To determine which state’s law applies tpaaticular issue, Washgton courts follow
the most significant relationghtest articulated in thRestatement (Second) of Conflict of
Laws Courts must evaluate the location and redatimportance of the following contacts: (a)
the place where the injury occurred, (b3 filace where the conduct causing the injury
occurred, (c) the domicile, residence, natidgaplace of incorporabin and place of business
of the parties, and (d) the plastere the relationship, if any, theeen the parties is centered.
Singh v. Edwards Lifesciences Coil0 P.3d 337, 340 (Wash. Ct. App. 2009).

In this case, the contadse balanced between Wasiion and Idaho. Washington is
the place where the conduct causing thegatieinjury occurred, where PNPA conducts
business, where LabCorp’s fatjlis located, and where Lalb@ passed the sample to Dr.
Yin. Idaho is the place where the injury occurnetere Plaintiffs reside, and where the tissug
sample was collected and sémt.abCorp. Contacts alone canne$olve the issue. In such a
situation, the Supremead@rt of Washington directs this Céuo advance one step further and
consider “the interests and public p@g of potentially concerned stateddhnson v. Spider
Staging Corp.555 P.2d 997, 1001 (Wash. 1976).

Plaintiffs argue that the Vgaington legislature has expsesl no interest in regulating
interstate medical practice, eteas the Idaho legislature lesgablished clear limitations on

such practice. The Court agrees. Under Wagbn law, there are no limits on the practice of
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an out-of-state physician, provided staes not open an office in Washingt&eeRCW §
18.71.030(6). On the other hand, Idaho has created an aggressive statute to prevent unli
out-of-state doctors from practicing on Idaksidents. Idaho Code54-1804(1) creates
limited allowances for out-of-state physiciaaghysician who is not licensed in Idaho may
only practice medicine in Idahoshe is called inansultation by an Idaho-licensed doctor; is
invited to conduct a lecture, clinic, or demoasitin; or is adminigring a remedy, diagnostic
procedure, or advice airected by a physiciaid. at (b), (g). Doctorsvho do not fall within

these exceptions are subject to the criminal fiesan Idaho Code §4-1804(2), which states:

Except as provided in subsection (1) abthection, it shaconstitute a felony
for any person to practice medicine tims state without license and upon
conviction thereof shall be imprisoned tine state prison for a period not to
exceed five (5) years, or shall bedd not more than ten thousand dollars
($10,000), or shall be punished by bestkth fine and imprisonment.

Civil remedies are created in Idahod@ § 54-1804(4), which states in part:
When a person has been the recipients@ivices constituting the unlawful
practice of medicine, whether or not kieew the rendition of the services was
unlawful, proof of the rendition of such anful services by the recipient or his
personal representative in an action agathe provider of such services for

damages allegedly caused by the services constitutes prima facie evidence of
negligence shifting the burden of proof to such provider of unlawful services.

Idaho has demonstrated thaeinsure of out-of-statphysicians who prace medicine within
the state is an important matter of publitiggg Washington has noAccordingly, Idaho law
governs the unlicensed praiof medicine issue.

B. Dismissal of IMAP Claimsasa Matter of Law

Having concluded that IMAP is applicabletms case, the Court turns to Defendants’
substantive arguments that the IMAP claitsidd be dismissed. First, Dr. Yin contests any
interpretation of Idaho Code § 54-1804 thaiuld cover her work in Washington. The code
states that, apart from the exceptions dised above, it is a felony to practice mediamehis
statewithout a licenseld. at 8 1804(2) (emphasis added)th®lugh the phrase “in this state”

does not appear in the civilbility provision contained in $804(4), Dr. Yin argues that the
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civil liability provision must ape read in the context of tiplarase “in this state” and b)
construe that phrase to permitil liability only for the pratice of medicine within Idaho
borders. Dr. Yin’'s argument fails.

Since 1995, the College of American Rabgists has taken the position that
pathologists who engage in irgéate practice should have eglhse to practice in the state
where the patient presents for diagnosistaedspecimen is taken. (Luna Decl. 90 (Dkt. No.
104 at Ex. 9).) Consistent with this policyetidaho Board of Medicine announced in August
2006 that pathologists who review tissue samples taken from ldaho patients and who ren
diagnoses from those samples for inclusion itdamo patient’s chadre practicing medicine
in the state of Idaho, regardlessadfere they are physically locate&eeHammond Decl. Ex.
D-13-14 (Dkt. No. 95).) Under this consttion, Dr. Yin's conduct falls under § 1804.

Although the construction of the Idaho Bdaf Medicine is not binding, the Idaho
Supreme Court has held thatagency interpretation of a stiée should be granted deference
if four requirements are met: (t)e agency is responsible fadministration of the rule in
issue; (2) the agency’s construction is reabtmd3) the language of the rule does not
expressly treat the matter at issue; and (4)adutlye rationales underlyindpe rule of agency
deference are preseduncan v. State Bd. of Accountan2g2 P.3d 322, 324 (Idaho 2010).
The Board’s determination is reasonable. Firgs donsistent with national standards. Secon
it is a permissible reading undie statute. The language “indlstate” in one part of the
statute does not necessarily méaithin the borders of this stat in another. Accordingly, the
Court will defer to the Board’s construction.

Dr. Yin also argues that sHalls into the exemptions of Idaho Code § 54-1804(1)
discussed above. Her work, she argues, quadesther a con#iation or a diagnostic
procedure as specifically direct by a physician. However, aabitiffs note, Dr. Yin does not
allege that she ever made any contact withYioung or any ldaho physician. It is not clear,

therefore, in what capacity she consultethwir was specifically directed by an Idaho
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physician as the statute requires. Dr. Yin hasddibeshow that there is no genuine issue of
material fact with respect to Plaintiffstaims for unlicensed practice of medicine.
a. PNPA’s Counterarguments

PNPA argues that Plaintiffs cannot pursue thatinct causes action for negligence
and unlicensed practice of medicine becausg lave not alleged causation and damages ir
their Idaho claim that are separate and jpahelent from the Waghgton claim. Defendants
identify no support for their contention that cesi®f action must idéify separate damages.
Most, if not all, of the complaints the Court sees allege a single tteorsac set of facts and
yet plead multiple causes of action.

PNPA also argues that it is exempt fradaho’s laws because it is a company, not a
practicing physician. This argument fails for trve@asons. First, there is a genuine issue of
material fact as to whether or not Dr. Yin was acting as an agent of PNPA. Second, the
limitation of Idaho Code 854-1804 to “personsfasind only in the criminal section; the civil
liability section refers to actions against “praers.” PNPA does not cat their status as a
provider.

V. CONCLUSION

As both Dr. Yin and PNPA have failed to show no genuine issue of material fact, tf

motions for partial summary judgment are DENIED.

DATED this 30th day of December, 2010.

|~ CC7 o

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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