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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
LOCALS 302 AND 612 OF THE Case No. 09-cv-1779-JPD
INTERNATIONAL UNION OF
OPERATING ENGINEERS ORDER GRANTING PLAINTIFFS’
CONSTRUCTION INDUSTRY HEALTH MOTION FOR PARTIAL
AND SECURITY FUND, et al., SUMMARY JUDGMENT
Plaintiffs,
V.

NELSON E. GILL, a sole proprietor, d/b/a
Nelson Construction,

Defendant.

l. INTRODUCTION AND SUMMARY CONCLUSION

Plaintiffs, Local 302 of the Internationdhion of Operating Engineers and three
Operating Engineers trust funds, bring thisacto compel defendant, Nelson E. Gill, to
submit to an audit by furnishing certain employee payroll records and information. This
comes before the Court upon plaintiffs’ motion partial summary judgment. Dkt. 11.

Defendant opposes the motion. Dkt. 18; Dkt. After careful considetion of plaintiffs’
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motion, defendant’s opposition, plaintiffs’ reply, and the balance of the record, the Court
GRANTS plaintiffs’ motion for partial sumary judgment. The Court also GRANTS
plaintiffs’ request for attorney’s feesd costs in the amount of $3,520.04.

Il. BACKGROUND

The relevant facts of this case, asfeeth by plaintiffs’ briefs and supporting
documents, are uncontroverted by defendant.nfffaDperating Engineers trust funds (the
“Trust Funds”) are employee benefit plans goeel by 8§ 302(c)(5) of the Labor Managemen
Relations Act of 1947 and the Employee Retiretiecome Security Act of 1974 (“ERISA”).
See?29 U.S.C. 8§ 186(c)(5); 29 U.S.C. 8 10&xIseq.as amended (1988). The Trust Funds
provide medical, retirement, and traigibenefits to eligible employeeSeeDkt. 15 at 3
(Parmelee Decl.). Specifically, plaintiff 0t Funds include the Locals 302 and 612 of the
International Union of Operatfy Engineers - Consiction Industry Healtland Security Fund,
the Locals 302 and 612 of th&ernational Union of Opating Engineers - Employers
Construction Industry Retirement Fund, anel testern Washington Operating Engineers -
Employers Training Trust Fundseed. at 1-2. Each Trust Fuvdas established by a written
trust agreement (the “Trust Agreementst)das governed by a board of trustees (the
“Trustees”). See idat 2.

Individual employers bound by a collectiver@g@ining agreement with plaintiff Local
302 of the International Unioof Operating Engineers (“laal 302”), the 2007-2010 Operating
Engineers Local 302 Master Labor Agreememe (tMaster Labor Agreement”), are required
to report and contribute to the Trust Fun&geDkt. 15 at 3 (Parmelee Decl.). Defendant
became bound to the Master Labor Agreement when he executed an Operating Enginee

Local 302 Compliance Agreement (the “Compliance Agreement”) in April 2G007Ex. A at
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2. Thus, by entering into the Compliance Agrent with Local 302, defendant agreed to
promptly report and remit monthly contrifians to the Trust Funds for each hour of
compensation defendant pays to his eligible employ8es.id, Ex. B at 20-21.

The Compliance Agreement also incorpordbesterms and conditions of the three
Trust Agreements, and provides that defendeonsents to be bound by the actions and
determinations of the Trusteedd., Ex. A at 1-2. In addition to defining employers’
obligations to report and corttite to the Trust Funds, the Trdggreements establish broad
audit rights for the Trustees aonnection with their admisiration of the Trust Funds.
Specifically, the Trust Agreements contain meatentical language pwiding that “[t]he
Trustees, or their authorized representativesy conduct an audit tfie pertinent financial
or payroll records of an employer “whenegech examination is deemed necessary or
advisable by the Trustees in connection it proper administration of the Fund[s]d.,
Ex. C at 26jd., Ex. D at 22jd., Ex. E at 11. Moreover, thedstees “may require . . . any
Individual Employer, the Union, any Employeeatiher beneficiary to promptly furnish to the
Trustees, on demand, such payroll records, information, data, reports or documents reas
required for the purposes ofradhistration of the Fund.ld. Finally, the Trust Agreements
provide that “[t]he parties agree that they wile their best efforts ecure compliance with
any reasonable requests of the Board for anf sformation, data, reports, or documerits.”
Id.

Defendant reported hours of work and itéea contributions to the Trust Funds for
employees during the period August 2007 thtolarch 2008, but did not report hours or

remit contributions after that dat&eeDkt. 15 at 7 (Parmelee Decl.). As a result, in 2009 th

! “Best efforts” is not expressly defined in tBempliance Agreement, MastLabor Agreement, or
Trust Agreements.
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Trustees deemed it both necessary and dualeishat their authorized representatives,
accounting firm Lindquist LLP (“Lindquist”), examéndefendant’s records determine if he
previously reported and paid all cabutions owed to the Trust FundSee id, Dkt. 12 at 2
(Hislop Decl.).

Pursuant to the Trustees’ request, Lindtjgent defendant a letter dated August 7,
2009, asking defendant to schedaireappointment for the purpose of testing his contributior
to the Trust Funds for the periodJ#nuary 1, 2005, through the prese®éeDkt. 12 at 3
(Hislop Decl.);id., Ex. A. The letter also asked defendanturnish certain itemized payroll
and tax records at the time of the aud@eeid., Ex A. When defendarfailed to schedule an
appointment for the audit despite severassages from Lindquisnd plaintiffs’ counsel,
plaintiffs initiated thidawsuit in December 2009 to compel defendant to submit to the audi
SeeDkt. 1; Dkt. 13 at 2 (Reid Decl.); Dkt. 13, Ex. A.

In February 2010, defendant contacted Lindtjanhd scheduled an appointment for th
audit. SeeDkt. 12 at 3 (Hislop Decl.). When defgant consistently failed to respond to
Lindquist’'s messages, howeveretappointment was cancele8eeid. In March and April
2010, defendant provided some payroll documents to LindgBedid. Upon review of these
materials, Lindquist determined that the docutagmovided by defendant were inadequate t¢
determine whether defendant had propenported and contributed to the Trust Fun8=e id
at 2-4. Specifically, Lindquist required sevaredords that it had originally requested from
defendant in August 2009. Accordingly, Lindsfuémailed defendant on April 23, 2010, and
asked him to furnish the following outstanding documents:

(1) Washington State Employment SecestReports for the following quarters:
2007-3; 2007-4; 2008-1; 200B-2008-3; 2008-4; 2010-1;
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(2) Accounts payable legers (chaelgisters) f0 2009 and 2010; and
3) PayrollRegisters.

Id., Ex. B. Lindquist also asked to speeikh the person who manages defendant’s
Quickbooks payroll registers tolpaetrieve acceptable payroegisters for the auditld.

On May 5, 2010, defendant advised plaintiffat he had already provided all the
documents and records he could acc&eeDkt. 13 at 2 (Reid Decl.)d., Ex. B. To date,
defendant has not furnished the outstandingia@mnts or assisted Lindquist in retrieving
acceptable payroll registers for the audit. at 2 (Reid Decl.).

Plaintiffs have moved for pal summary judgment to compel defendant to submit t
the audit by promptly furnishing the outstiimg documents and information requested by
Lindquist’s April 23, 2010, emailSeeDkt. 11 at 16-17. Plaintiffs argue that defendant is
obligated to use his “best efforts” to furniste thutstanding documents, and that “best effortg’
include subpoenaing the documents from third pgrifenecessary. Dkt. 20 at 2-3. Plaintiffs
also assert that defendant’s “best efforteddd include requestingerfEmployment Security
Reports from the state, if he does hate the reports in his possessitoh.at 4. Finally,
plaintiffs move the Court taward attorney’s fees awdsts in the amount of $3,520.08ee
id. at 17-19; Dkt. 21 at 1-2 (Leahy Decl.).

Defendant opposes the motion for partiahseary judgment on the grounds that Locall
302 should bear the burden ofriishing the outstanding documsiitecause it can obtain them
more easily.SeeDkt. 18 at 2-3 (Gill Aff.); Dkt. 1%t 2 (Cushman Aff.). Specifically,
defendant explains that hecha falling out with his formelbookkeeper, who performed all
accounting and payroll functioriuring the relevant timgeriod, including reporting and

remitting contributions to the Trust FundSeeDkt. 18 at 2 (Gill Aff.). According to
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defendant, the bookkeeper “has dgandicated that no requely me, either informally or
through a court, will result in mgeceiving the reaals directly.” Id. Nevertheless, defendant
believes “the bookkeeper would provide the resdadthe Union at the Union’s independent
request, and | have told the Union this arkkdghem to obtain the records that waid’
Thus, defendant asserts that “[tlhe Union is farerable to obtain the records than | am, and
... ' would give them any assistanit needs to obtain the recordsd. Similarly, defendant’s
counsel states that the outstanding docunfanésmost readily attaable if the Union, as
opposed to Nelson Gill, subpoenas the docustam the bookkeeper.” Dkt. 19 at 2
(Cushman Aff.).

Thus, defendant’s sole contention is ttiet burden of furnishing the outstanding
documents should fall on Local 303eeDkt. 18 at 2-3 (Gill Aff.). In his affidavits, defendant
does not appear to deny his duty to submit tatidt, or contend that Lindquist’s request for
the outstanding documents and information is an unreasonable regeeBkt. 18 (Gill Aff.);
Dkt. 19 (Cushman Aff.). Defendant does not &ddrthe issue of attorney’s fees and cdsts.

[I. JURISDICTION

The parties have consented to this nigiteceeding before the undersigned United
States Magistrate Judge puaistito 28 U.S.C. 8 636(c5eeDkt. 6. The Court has exclusive
jurisdiction over thisaction pursuant to 29 U.S.C. 88 118%() and (f) (1974). Venue is
proper because the Trust Funds administered in this distti 29 U.S.C. § 1132(e)(2).

V. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appragte when, viewing the evidence in the light most

favorable to the nonmoving party, there exists geauine issue as to any material fact” such
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that “the moving party is entitteto judgment as a matter old Fed. R. Civ. P. 56(c). A

material fact is a fact relevattt the outcome of the pending actiddee Anderson v. Liberty

D

Lobby, Inc.477 U.S. 242, 248 (1986). Genuine issuesaferial fact exist when the evidenc
would enable “a reasonable jury. [to] return a verdict for the nonmoving partyd. In

response to a summary judgment motion ib@troperly supported, the nonmoving party may
not rest upon mere alleians or denials in the pleadindsjt must set forth specific facts
demonstrating a genuine issudanft for trial, and produce evidence sufficient to establish the
existence of the elemergssential to his cas&eeFed. R. Civ. P. 56(efelotex Corp. v.

Cattrett, 477 U.S. 317, 323 (1986). A mere scintilla of evidence, however, is insufficient t(

=4

create a factual disput&ee Andersord77 U.S. at 252. To defeat a motion for summary
judgment, the non-moving party must make moesntbonclusory allegations, speculations, aor
argumentative assertions that material facts are in dispé. Elec. Service, Inc. v. Pacific
Elec. Contractors Ass't809 F.2d 626, 630-32 (9th Cir. 1987).

B. Defendant Must Use His “Best Efforts” @omply with the Trustees’ Requests

As discussed above, a trust for employeetheaml pension benefits is a contract
governed by ERISASee?9 U.S.C. § 100&t seq.as amended. ERISA requires that the
assets of employee benefit plans be heldust pursuant to a written trust agreemedt.at
88 1102(a), 1103(a). The language of a trusteageat defines the rights and obligations of
the parties to the trust to the extent they are consistent with ERd#SAt § 1145Santa
Monica Culinary Welfare Fund v. Miramar Hotel Corp20 F.2d 1491, 1493-94 (9th Cir.
1990) (internal citations omitted).

The U.S. Supreme Court has held thauattagreement may pralé trustees of an

employee benefit plan with broad rights ta@employers’ books and records, and that such
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rights are consistentith ERISA. Central States Southeast aBduthwest Areas Pension Fun
v. Central Transport Inc472 U.S. 559, 571-74, 582-83 (1986k(tral States )i Miramar
Hotel Corp.,920 F.2d at 1494-95. As a result, suchitaights are enfored in accordance
with the terms of the trust agreemeBiee Central Statdk, 472 U.S. at 568liramar Hotel
Corp., 920 F.2d at 1494-95. Furthermore, in intetipg the terms of eist agreements, the
U.S. Supreme Court and ciitauthority have emphasizedetindependent relationship
between a trust fund, an employer, and a unMimamar Hotel Corp.,920 F.2d at 1494-95.
See also Central States 472 U.S. at 575-77 (holding thatrast fund need not rely on a
union to monitor employer contribution§chneider Moving & Storage Co. v. Robbi#66
U.S. 364, 370-76 (1984d(tlining the differing iterests between a union, employer, and tru
fund within the contexof arbitration);Hawkins v. Bennet?704 F.2d 1157, 1159 (9th Cir.
1983) (“The trust fund is independent of ttalective bargaining agreement between the
parties.”).

The plain language of the Trust Agreemegrnts the Trustees broad audit rights to
ensure that employers like defendant havelliedf their reporting and contribution obligations
to the Trust FundsSeeDkt. 15, Ex. C at 26d., Ex. D at 22jd., Ex. E at 11. These broad
audit rights include the right twtompel “any Individual Employer . . . to promptly furnish to
the Trustees, on demand, such payroll rezardormation, data, reports or documents
reasonably required for the purposésdministration of the Fund.ld. As discussed above,
the Trustees’ audit rights will be enforced. The Trust Agreements also require defendant
“use [his] best efforts to secure compliamdéh any reasonable request . . . for any such

information, data, reports, or document$d:
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Defendant argues that Local 302 shoulahish the outstanding documents, because

Local 302 could likely obtain them “more easilyy requesting or subpoenaing them from his

former bookkeeper. Defendant’s contentioisfdnowever, because the Trust Agreements
impose the burden of compliance solely on the ghgyTrustees direct to furnish the pertiner
documents or informationSeeid. The Trust Agreements do not, as defendant argues, imp
this burden on the party who can comply witl freatest ease undee ttircumstances. On
April 23, 2010, the Trustees duted defendant, and not Lo&8I2, to promptly furnish the
outstanding documents, as well as provide infoionaegarding defendant{zayroll registers.
SeeDkt. 12 at 4 (Hislop Decl.)d., Ex. B. As a result, defendant has a duty to use his “best
efforts” to furnish the outstanding daments and information to Lindquist.

In these proceedings, defendant has madshawing that he has undertaken his “best
efforts” to comply with Lindquist’'s April 232010, request. Specificalldefendant has failed
to subpoena the outstanding documents finisrformer bookkeeper, or request the
Employment Security reports from the state or any other so@®eDkt. 20 at 4. He has also
failed to respond to Lindquist’s request for atmice in retrieving acceptable payroll register
for the audit. SeeDkt. 12 at 4 (Hislop Decl.). The Cddmnds that, at a minimum, the Trust
Agreements require this much effort by defamtdaAccordingly, plaintiffs’ motion for partial
summary judgment is GRANTED.

C. Plaintiffs are Entitled tcAttorney’s Fees and Costs

Plaintiffs argue that the Cdushould direct an award of reasonable attorney’s fees a
costs. Dkt. 11 at 17-19. Plaiifé have offered the declaration of Thomas A. Leahy in suppq
of this request, which indicatesattplaintiffs’ counsel has incumeattorney’s fees and costs in

the total amount of $3,520.04. Dkt. 14 at 1-2 (Leahy Decl.).

ORDER
PAGE -9

—

pse

192}

Drt




© 00 N oo o A~ w NP

NN NN NN R R R R R R R R R R
o g A W N P O © 0 N O O M W N B O

ERISA empowers the Court, “in its discretibtg grant “reasonable attorney’s fees and
costs of action to either party.” 29 U.S.C182(g)(1). To determine whether an award is
appropriate, the Court must consider:

(1) the degree of the opposing st culpability or bad faith;

(2) the ability of theopposing party to satisfgn award of fees;

(3) whether an award of fees against the opposing party would

deter others from acting undemsiar circumstances; (4) whether

the parties requesting fees soughtbenefit all pdicipants and

beneficiaries of an EISA plan or to resolve a significant legal

guestion regarding ERISA; and)(fhe relative merits of the

parties’ positions.
Miramar Hotel Corp.,920 F.2d at 1495 (citingummell v. S.E. Rykoff & Cd34 F.2d 446,
453 (9th Cir. 1980)). The Court need not find thiafive factors weigh ifavor of the movant
in order to direct an award of attorney’s fe®cElwaine v. U.S. West, Ind.76 F.3d 1167,
1173 (9th Cir. 1999).

In this case, the balanceldimmellfactors tips sharply in fer of granting plaintiffs’
motion for attorney’s fees and costs. Althoughbudrties suggest thtite other is acting in
bad faith, there is no spéc evidence of such evior by either partySeeDkt. 18 (Gill
Aff.); Dkt. 19 (Cushman Aff.); Dkt. 20 at 4Similarly, although defendaisserts that he is
“planning to file for Chapter 13 Bankruptcy” some time in the future, there is no specific
evidence in the record indicating that he hasaaly done so. Dkt. 18 at 3 (Gill Aff.). The
third Hummellfactor is not particularly helpful, dse Court can only speculate as to whether
an award in this case would discourage futitigants from assertig the same arguments.

The fourth and fitttHummellfactors, however, weighelavily in plaintiffs’ favor.
Plaintiff Trust Funds requested the auditsatie to ensure thdefendant had properly

complied with his obligations under the Master Labor Agreement and respective Trust

Agreements. Thus, the outstanding documemdspayroll register information were requested
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by the Trustees solely for thenefit of the Trust Funds’ garipants and beneficiaries.

Finally, the strength of the plaiffs’ position on the meritsugigests an award of attorney’s

fees and costs is appropriate in this casecofdingly, plaintiffs’ moton for attorney’s fees

and costs in the totamount of $3,520.04 is GRANTED.

V.

CONCLUSION

For the reasons discussed aboveQbert hereby ORDERS as follows:

(1)
(2)

3)

(4)

(5)

(6)

Plaintiffs’ motion for partial sumary judgment, Dkt. 11, is GRANTED;

Defendant is directed to submit to thelé within three (3) weks of the date of
this Order,

Prior to the date of the audit, defendiardirected to use his “best efforts” to
furnish the following outstanding docunts to the Trustees’ authorized
representatives by subpoenaing or requesting the documents from multiple
sources, if necessary:

@) WashingtorStateEmployment Securities Reports for the following
quarters: 2007-3; 2007-4; 20082008-2; 2008-3; 2008-4; 2010-1,

(b) Accounts payable legers (cheelgisters) fo 2009 and 2010; and

(c) PayrollRegisters.

Defendant is also directed to comply with any reasonable request for
information by the Trustees’ authorizezpresentatives, including Lindquist’s
April 23, 2010, request for assistanceetrieving acceptable payroll registers

for the audit;

Plaintiffs’ request for attorneyfees and costs in the amount of $3,520.04 is
GRANTED; and

The Clerk is directed teend copies of this Order to counsel for all parties.

DATED this 9th day of August, 2010.
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YAMES P. DONOHUE
United States Magistrate Judge




