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UNITED STATES DISTRICT COURT
8 WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 LEDCOR INDUSTRIES (USA) INC., a

Washington corporation, CASE NO. C09-1807RSM

ORDER ON MOTIONS FOR

11 SUMMARY JUDGMENT
Plaintiff,
12

Vv

13 VIRGINIA SURETY COMPANY, INC.,
a foreign corporation, et al.,

14
Defendants.
15
16 . INTRODUCTION
17 This matter comes before the Court onmitis Motion for Partal Summary Judgment
18

Against Defendant Virginia Surety Company, Inc. for Insurance Bad Faith, Dkt. # 140
19
(“Plaintiff’'s Motion 17), Plainiff's Motion for Summay Judgment Against Defendant Virginig

=

20

21 || Surety Company, Inc. for Breach of Insuranceact, Violations of Washington’s Consumey

22 || Protection Act, and Violations of the Insnc@ Fair Conduct Act, Dkt. # 168 (“Plaintiff's

23 . .
Motion 2”), and Defendant’®otion for Summary JudgmenDkt. # 166 (“Defendant’s

24
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Motion”). The Court has reviewed Plaiifis Motion 1, Plaintiff's Motion 2, Defendant’s

Motion, and all documents submitted in supportébér For the reasons set forth below, the

Court GRANTS IN PART and DENIES IN PARMlaintiff's Motion 1,DENIES Plaintiff's

Motion 2, and GRANTS IN PART and DEES IN PART Defendant’'s Motion.

II. BACKGROUND

A. Chronology of Events

This case arises out of arsurance contract between Plaintiff Ledcor Industries (US4
Inc. (“Ledcor” or “Plaintiff’) and Defendant Virginia SureGompany, Inc. (“Virginia” or
“Defendant”). Ledcor is a general contractorolduilt a mixed-use real estate project in Wes
Seattle — commonly referred to the Adelaide Project — thatcludes both condominiums and
townhomes. Ledcor was hired to build theefadde Project by WeSeattle Property, LLC
(“WSP”), the owner and developer of the propertedcor purchased an insurance policy fro

Virginia relating to the Adelaide Projectvering the period of December 1, 2003 through

December 1, 2004. Dkt. # 40 (Samuelson Decl.5H#he “Policy”)). The Policy imposes both

defense and indemnity obligations upon Virgiaral is subject to a number of exclusioft.

In August of 2005, following completion tfie Adelaide Project, the homeowners
associations for both the townhomes and condimms (collectively, the “HOAS”) advised
Ledcor of various defects in the building, dreticor in turn notified Virginia of the HOAS’
potential claims. Dkt. # 141 (MdlBs Decl., Ex. 1 (General Liabty Report Forms)). Virginia
responded by requesting documents and infoomdtom Ledcor, including a list of the allege
construction defects, which Ledcor provided shortly therealtey Ex. 6 (Letter and

Attachments from Ledcor’s Counsel). In respotasene such request, Ledcor’s counsel sen
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email to Virginia in which he stated that a ‘@igeement” existed as to the date that Ledcor

achieved “substantial completion” of the Adelali®ject and that “[i]f it were possible to

establish the date [of substantial completibmjould fall between August 2003 and Novembe

2003.” Id., Ex. 7 (Email dated September 6, 20D5).

On February 21, 2006, Virginia sent #éde to Ledcor denying coveragtd. (McGillis

Decl., Ex. 12 (“Denial Letter”)). As a threshold matter, Virgintaok the position that its duty to

defend Ledcor applied only with respect to ait’sior damages, and that its duty to indemnify
applied only with respect to damages Ladoecame “legally obligated to payld., at 1. Since
no such suit had yet been @ildy either of the HOAs, ancebause Ledcor had not become
legally obligated to pay any damages, Virginia took the position that “ihew yet any duty tc
defend” or indemnify.ld.

Relying upon two exclusions contained in Baicy, Virginia alsaconcluded that, even
in the event a “suit” had bedited, “there is no potential coverage for this loskl” First,
Virginia relied upon the Policg’ “Progressive, Continuous or Intermittent ‘Property Damagg
Exclusion” (the “Progressive Iss Exclusion”) — a provision thgenerally excludes coverage
damages that occurred prior to commencement of the Padcyirginia took this position
based upon Ledcor’s previous statementsttieaAdelaide Project lgbeen “substantially
completed” ten days prior to commencement of the Policy. Second, Virginia relied upon 1

Policy’s “Fungus Exclusion,” whichenerally excludes coverage for damage caused by mo

1 The “disagreement” to which Ledcor’s counssferred arose in theontext of a separate
litigation between Ledcor and WSP involving a cant dispute (the “WSP Litigation”). In the
WSP Litigation, Ledcor took the position that thete of substantial completion was October
2003, and WSP took the position that the datgubktantial completion was November 21, 2(
Id., Ex. 8 (Dunham Dep. 63:17 — 65:3). In a setdat agreement resolving the WSP Litigati
the parties agreed that theelaf substantial completiomas November 21, 2003 — ten days

for

he

Id or

24,
DO3.

prior to commencement of the Policid.
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fungus. Id. Virginia took this position on the big that the losses claimed by the HOAs, in
Virginia’'s words, consisted of “waténtrusion including mold on ceilings, etcld., at 2.

Virginia also claimed that the “damatgeyour work” exclusion — a provision that
generally excludes coverage for damage cabgdbe policyholder (as opposed to damage
caused by third-parties, such as the policyhtddmubcontractors) — “ay well operate to bar
coverage for this claim.ld. Rather than claiming thatithexclusion definitively barred
coverage, however, Virginia stated that “werd have sufficient information to know if the
subcontractor exception toetlexclusion might apply.fd.

Although the Denial Lettanvited Plaintiff to submit any “additional information you
would like us to considerjd., at 7, there were no subsequentnmunications between Ledco
and Virginia until July 24, 2007, when Ledaustified Virginia that the townhomes HOA had
filed a lawsuit against WSP in the Washingsbate court alleging vius defects in the
building, and that Ledcor had been named as a third-party defendant in that lct{dMcGillis

Decl., Ex. 16 (July 24, 2007 Tender of Dese and Indemnity) (“Second Tender*)Dn that

date, Ledcor sent the relevant pleadings to Virginia and re-tendered its claim for coverage

However, Virginia never responded to the Second Teride(McGillis Decl., Ex. 8 (Dunham
Dep. 41:24 — 42:18), Ex. 17 (Poskus Dep. 105:13-23)).

Six months later, on January 17, 2008, tondominiums HOA filed a similar suit
against WSP, and Ledcor was agaamed as a third-party defendafd. (McGillis Decl., Ex.
18 (January 17, 2008 Tender of Defense and Indej(tiity “Third Tender”)). Ledcor again
sent the relevant pleadings to Virginiadaagain re-tendered its claim for coverafge. Virginia

never responded to the Third Tendkt. (McGillis Decl., Ex. 17 (Poskus Dep. 109:22 —

2 Because neither party has provided the Qwiitt the pleadings from the HOA litigations, th

A1”4

117

Ims.

Court is unable to verify exactlyhat alleged defects served as the basis for the HOAS’ clai
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110:15)).

The two HOA lawsuits were consolidatedoia single action (th&Jnderlying Action”),
which ultimately settled before trial. Thaseno dispute that Ledcor received a complete
defense in the Underlying Action from Americelome, one of its other insurers, and that
American Home paid the settlement on Ledcor’s behalf.

B. Virginia's Investigaion and Denial of Coverage

Ledcor claims that the Denial Lettissued by Virginia “misinterpreted and
misrepresented” the Policy, and that Virginidefd to acknowledge and investigate Ledcor’s
initial tender for defense and indemnity. Matj@t 2. Ledcor bases these claims upon the
following evidence.

First, Virginia’'s claims handler, Jimuhham, acknowledged during his deposition tha
the “damage to your work exception” would not apply to work conducted by Ledcor’s

subcontractors. Dkt. # 141 (McGillis DedEx. 8 (Dunham Dep. 59:5-18, 59:22 — 60:1-11)).

further testified that, at the time Virginia issubé Denial Letter, he knew that Ledcor was the

general contractor on the Adedai Project and that it employ&a number of subcontractors.”
Id. Even though Virginia possessed such knowletigere is no evidence that it conducted a
investigation into whether a subcont@otaused the damages at issue.

Second, the Denial Lettex@icitly states that Virginia was denying coverage on the
basis of the Fungus Exclusion diog‘water intrusion includingnold on ceilings, etc.” Dkt. #
141 (McGillis Decl., Ex. 12 (Denial Letter)). Dunhadestified that Virginia came to this
conclusion because mold or fungus “would have been” referenced in the list of constructi
defects issued by the HOAH., Ex. 8 (Dunham Dep. 32:13 — 33:4)). However, the lists of

construction defects provided by the HOAs merelgrenced water stad and other “water

=
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damage” — they did not includeyreference to mold or fungusd., Ex. 6 (Letter and
Attachments from Ledcor’s Counsel)).

Third, although Virginia invoked the Progressive Loss Exclusion on account of Led
statements that the Adelaide Project had Bsebstantially completed” prior to commenceme
of the Policy? the evidence suggests that Virginiatncertain “punch §it” work was still
ongoing at the Adelaide Projectlage as April of 2004 — sevenadonths into the term of the
Policy. Id., Ex. 8 (Dunham Dep. 32:6-9). Ledcor claims that a reasonable investigation b
Virginia would have revealed ¢hongoing nature of the work at the Adelaide Project, and w
have at least required amquiry into whether the constructialefects at issue occurred within
the term of the Policy. Motion, at 7-8.

Ledcor claims that Virginia's denial of caage and failure to investigate, together wi
its subsequent failures to respond, constituteféitid and breach of contract, in addition to
violations of Washington’s @sumer Protection Act and Insocag Fair Conduct Act.

[11. DISCUSSION

A. Summary Judgment Standard

Summary judgment is proper grif the pleadings, discovergffidavits and disclosure
materials on file show that “therg® no genuine dispute as to angterial fact and the movant i
entitled to a judgment as a matter of law.” FedCR. P. 56(a), (c). An issue is “genuine” if “
reasonable jury could return a verdict for the nonmgwiarty” and a fact is material if it “migh
affect the outcome of thauit under the governing law&nderson v. Liberty Lobby, In&77
U.S. 242, 248 (1986).

The moving party is entitled to judgmert a matter of law when the nonmoving party

3 In Dunham’s words: “If the work was defective, it was defectithen the work was

cor's

nt

buld

)

D

—

completed. It didn’t become defective over timé&d”, Ex. 8 (Dunham Dep. 61:22 — 62:16).
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fails to make a sufficient showing on an essential element of a claim in the case on which
nonmoving party has the burden of proGfelotex Corp. v. Cartetd77 U.S. 317, 323 (1986).
The Court resolves any factual disputes wofeof the nonmoving party only when the facts
specifically attested by eagarty are in contradictionT.W. Elec. Serv., Inc. v. Pac. Elec.
Contractors Ass'n809 F.2d 626, 631 (9th Cir. 1987). A paagserting that aatt cannot be, of
is, disputed must support the assertion by citingaidicular parts of marial in the record,
including deposition, documentseetronically stored informatiomffidavits or declarations.
Fed. R. Civ. P. 56(c)(1)(A). The Court need oryisider the cited materials, but may in it is
discretion consider other mategah the record. Fed. R. Civ. $6(c)(3). The Court may also
render judgment independent of the motiord grant the motion on grounds not raised by a
party, after giving notice angasonable time to respond. Fed. R. Civ. P. 56(f)(2).

B. BadFaith

Plaintiff argues that “Virginia’s ‘investigatio into Ledcor’s multiple tenders for defen
and indemnity was so unreasonably defectiat thasonable minds cauhot differ that it
constitutes a breach of theligiation of good faith and faidealing” imposed under RCW
48.01.030. Motion, at 11.The Court agrees that, with respto its invocation of the Fungus
Exclusion, Virginia's conduct rises to the levelbafd faith. The Court disagrees, however, tf
Virginia’'s invocation of the “damage to your wérxclusion constitutes bad faith. As to the
remaining grounds underlying Plaintiff's badtfaclaim — namely, its invocation of the
Progressive Loss Exclusion and failure to respond to the Sewl and Third Tenders — genui

issues of material fact prexle summary judgment.

* RCW 48.01.030 states: “The business of instgas one affected e public interest,
requiring that all persons be actuated by good faith, abstain from deception, and practice

the

nat

honestly

and equity in all insurance matters.”
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“An action for bad faith handling of ansurance claim sounds in tortSafeco Ins. Co.
of Am. V. Butler118 Wn.2d 383, 389 (1992). Claims of insurer bad faith “are analyzed
applying the same principles as any othet: tduty, breach of that duty, and damages
proximately caused by any breach of dut$iith v. Safeco Ins. Cd50 Wn.2d 478, 485
(2003). To succeed on such a claim, the insurest show the insurer’s breach of the insura
contract was “unreasonabfeyolous, or unfounded."Overton v. Consol. Ins. Cdl45 Wn.2d
417, 433 (2002). The test is not whether the im&ineterpretation of th policy is correct, but
whether the insurer’s cduct was reasonabl&Vright v. Safeco Ins. Cal24 Wash.App. 263,
279-80 (2004) Although the question of whedr an insurer acted in bad faith is generally a
guestion of factSt. Paul Fire and Marine Ins. Co. v. Onvia, Int65 Wn.2d 122, 130 (2008),
“where ‘reasonable minds could not differ agtfinding that the adjuster’s incuriousness ang
her failure to inquire further’ into the ctaiconstitutes a failure to conduct a reasonable

investigation claim, summary judgment is warranteflécon Bldgs., Inc. v. Zurich North

Americg 572 F. Supp. 2d 1227, 1236 (W.D. Wash. 200&8n¢ Bryant v. Country Life Ins. Cpo|

414 F. Supp. 2d 981, 1000 (W.D. Wash. 2006)).

Here, reasonable minds could not diffaattilirginia had no basis for invoking the
Fungus Exclusion, as the HOAs never complaimieaut the presence of mold or fungus.
Defendant was not entitled tordecoverage simply because it may have suspected that mg
fungus damage existed based upon the H@Kegyations of water intrusionindus. Indem. Co.
v. Kallevig 114 Wn.2d 907, 917 (1990) (“An insurer dowt have a reasonable basis for
denying coverage and, therefoaets without reasonabjustification whert denies coverage
based upon suspicion and conjecturelfi)the absence of any evidence that Defendant

conducted an investigation into the presesfomold or fungus before denying coverage

nce

i

Id or
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pursuant to the Fungus Exclusion, the Courtlitides trouble concluding that Defendant acted
unreasonablySege.g, Aecon Bldgs., Ing572 F. Supp. 2d at 1237 (finding that insurer acte
bad faith when its adjuster “conducted no iriigzgion at all because she assumed without
adequate factual basis” ththe claim was not covered).

The Court is not persuaded by Defendantemapt to characterize its invocation of the
Fungus Exclusion as a mere “reservation of rights,” or its argument that “[tlhere is no evid
that [Virginia] denied [coverage] on thatdi®” Response, at 11 n.4. The Denial Letter
explicitly states that the Praggsive Loss and Fungus Exclusitwasgh “clearly operates [sic] to
bar coverage for all the damage being aliédw the HOAs, Dkt. # 141 (McGillis Decl., 12
(Denial Letter, at 1)), and Dafdant even concedes that the Fungus Exclusion formed a “bs
for [its] declination” of coverageDkt. # 171 (Response, at 20).

It also is not sufficient to argue, asfBredant does here, thidae Progressive Loss
Exclusion — and not the Fungus BExslbn — was the “primary basief the denial. Indeed, eve
if the finder of fact were tdetermine that the ProgressivesksdExclusion bars coverage unde
the Policy, “an insured may maintain an actioniagt its insurer for bafith investigation of
the insured’s claim andolation of the CPAegardless of whether the insurer was ultimatelyj
correct in determimg coverage did not exist Coventry Associates v. American States
Insurance Cq 136 Wn.2d 269, 279-80 (1998) (emphasis dild8ecause Virginia invoked th¢
Fungus Exception without justification, the Counds$ that it has acted in bad faith.

The Court reaches the oppositanclusion with respect Mirginia’s invocation of the
“damage to your work” exclusion. It is cleghiat Virginia never acaally relied upon that
exclusion. At most, Virginia nmrely reserved its rights with spect to the “damages to your

work” exclusion, while simultaneously indicatitigat it lacked the information necessary to

rd in

ence

SIS
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make a conclusive determination on the issue. &uelservation of rightdoes not give rise to
claim of bad faith because Plaintiff cannot demonstrate how it has been harmed by such
Seee.g, Am. Capital Homes, Inc. v. Greenwich Ins.,G@ase No. C09-622-JCC, 2010 U.S.

Dist. LEXIS 89403, * 13 (W.D. Wash. Aug. 30, 2010y€a bad faith reservation of rights col
not support recovery where plafhfailed to demonstrate resulting harm or prejudice).

As to the remaining grounds underlying Plafigitlaim of bad faih, genuine issues of
material fact preclude summary judgment. Speally, questions of fagemain as to whether
Virginia acted in a manner that was “unreasdmafbivolous, or unfound# in concluding that
the Progressive Loss Exclusionriteal coverage. The evidence demonstrates, for example,
Certificates of Occupancy were issued foroibite townhomes and condmiums in October of
2003 — months prior to commencement of the Palitlyereby suggesting that the vast major
of construction on the Adelaide Project had beanpdeted as of that time. Dkt. # 1 (Compla
at  XX). There is no dispute that Ledcor’s coliesglicitly told Virginia that, to the extent a
date of “substantial completiorrbuld be discerned, that dateuld have been between Augus
2003 and November 2003. There also is noudésghat Ledcor entered into a settlement
agreement with WSP in which it agreed thatdhte of “substantial eopletion” was November
21, 2003. All of this evidence tentissuggest that Defendant wassonable in concluding th
the damage complained of by the HOAs occurréal po commencement of the Policy, and tk
the Progressive Loss Exclan therefore applied.

By contrast, Plaintiff has psented evidence that certapuhch list” work was still bein
completed at the Adelaide Projexs late as April of 2004, andathDefendant was aware of thi

fact at the time it issued the Denial Letter.dter presents evidentat, notwithstanding this

knowledge, Defendant did not investigate the ongdpunch list” work as a possible cause of

a

conduct.

id
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the damages claimed by the HOAhis evidence tends suggest that Defendant was
unreasonable in concluding, withdutther investigation, thahe Progressive Loss Exclusion
barred coverage. Because this competingesvd creates factual questions regarding the
reasonableness of Defendant’s conduct, sumjndgment is inappropriate. Fed. R. Civ. P.
56(a), (c).

The same result follows with respect to Defant’s failure to respond to the Second gnd
Third Tenders. A question of fact remaind@svhether, under the circumstances presented
here, that conduct was “unreasonabieplous, or unfounded.” This particularly true in light
of the fact that the Denial Letterespfically states that “there s potential for coveragor
this loss . . . [s]hould an action be served.’t.3k141 (McGillis Decl., Ex. 12 (Denial Letter, gt
1) (emphasis added)). The Denial Letter takegfanted that such an action would be served,
as it explicitly refers tahe HOAs as “plaintiffs.”ld. These statements make clear that, even in
the event the HOAs filed a lawsuitirginia had no intention of changing its coverage positign.
Against that backdrop, the finder fafct might reasonably conclutteat Virginia’s failure to
respond to the Second and Third Tenders wasumoéasonable, frivolous, or unfounded” sin¢e

such a response would merely reiterate the shafimitive coverage position already set forth|in

> Defendant responds that the “punch list” watlssue, some of which is referenced in
documents submitted to Virginia by Ledcor’s counseéDkt. # 141 (McGillis Decl., Ex. 6

(Correspondence and Attachments from Ledcor’s Counsel), consisted of service, maintepance,

correction, repair, and replacement activity thatparties agreed was to be treated as
“completed” as of the inception of the PolicgeeDkt. # 149 (Skinner Decl., Ex. A (Policy, at
3043 and 3059) (“Work that may need serviceinte@ance, correction, repair or replacement
but which is otherwise completwill be treated as completed)” As such, Defendant argues
that the “punch list” work at issue, even if ongginto the term of the Policy, was subject to the
Progressive Loss Exclusion. Dkt. # 171 (Respaaisi4). The Court is unable to resolve this
issue on the present Motion, astner party has presented the Court with sufficient evidence
regarding the nature, scope, or extent of‘humch list” work in question. Accordingly, this
issue constitutes a genuine issue of material fattntiust be resolved at trial. Fed. R. Civ. P,
56(a), (c).

174
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the Denial Lettef. Because the finder of fact might reaably find for either party on this issule,

summary judgment is inappropriatéed. R. Civ. P. 56(a), (c).

Because Plaintiff has, at a minimum, eBthied bad faith with respect to Defendant’s
invocation of the Fungus Exclusion, it is ¢letl to a rebuttable presumption of harAm. Best
Food, Inc. v. Alea London, Ltdl68 Wn.2d 298, 411-12 (2010). “Thessumptive measure of]
the insured’s damages in a badfaction is the [amount of treettlement entedeinto between
the plaintiff and the claimant], so long as #mount is reasonable and not the product of fra

or collusion.” Howard v. Royal Spec. Underwriting21 Wn. App. 372, 374-375 (Wash. Ct.

App. 2004) ¢iting Besel v. Viking Ins. Cp146 Wn.2d 730 (2002)). Moreover, “if the insured

prevails on [a] bad faith claim,” as is the ed®re, “the insurer is estopped from denying
coverage.”Mutual of Enumclaw Ins. Co. v. Dan Paulson Const., [b81 Wn.2d 903, 920
(2007).

Here, Plaintiff settled the Underhg Action for $1,270,600.00, and the state court
determined that the settlement was reasonall@anthe product of collusion or fraud. Dkt.#
40 (Samuelson Decl., Ex. 2 (Order Granting Motfor Reasonableness Determination)). Ag
such, the presumptive amount of Plainsiflamages is $1,270,600.00. Because Defendant
in bad faith, it is estopped from denyingverage with respect to that settlemevutual of

Enumclaw Ins. Co161 Wn.2d at 920. However, becatlsere is evidence that Plaintiff

recovered some portion of the $1,270,600.00 settlefremtsubcontractors and other insurers,

further proceedings are required to determine dredind to what exteRaintiff's presumptive

® Although there is no dispute that Defendantatied Washington’s Administrative Code by not

responding to the Second and Third Tendses, e.g.Dkt. # 167 (Young Decl., Ex. A (Heinze

Expert Rpt., at 17)), those vitians at most establish the dutydabreach elements of Plaintiffs

bad faith claim. In order to prevail on sulelaim, the plaintiff must also establish, among
other things, that the defermd& conduct was “unreasonablfrivolous, or unfounded.”
Overton 145 Wn.2d at 433.
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damages should be reduced to refleintiff's actuallosses.

C. Breach of Insurance Contract

Plaintiff argues that it is entitled toramary judgment on itslaim that Defendant
breached the Policy by failing to defend and mddy it in connection with the Underlying
Action. Defendant argues that it owed no contraclug} to the Plaintiffand that, in any even
Plaintiff cannot establisluethat it was harmed as a resultlod alleged breach. Genuine issuq
of material fact preclude summgndgment on this claim.

The elements of a cause of action for breaatoatract are: (1) thexistence of a legal
duty under the contract; (2) breaghthat duty; and (3) damgas proximately caused by the
breach.See Northwest Insep. ForestrsifV. Dep. of Labor & Indus78 Wn.App. 707, 712
(Wash. Ct. App. 1995).

Although Defendant acted in bad falth invoking the Fungus Exclusion without
justification, it does not necesdgriollow that Defendant also breached the Policy by failing
defend and indemnify Plaintiff. Indeed, for ttemsons set forth above, the finder of fact mig
reasonably conclude that the Preggive Loss Exclusion barred coage of the claims at issue
thereby negating Defendant’s contractual dadlions to defend and indemnify. Moreover,
Plaintiff has presented no evidence to substemntis assertion that the “defects or property
damage [in question] occurredring Virginia’'s policy period.” Dkt. # 168 (Plaintiff’'s Motion
2, at 15) (emphasis added). Indeed, the fattdbme “punch list” work may have been ongo
into the term of the Policy say®thing about whether that wonkas defective, let alone that it
was the cause of — or even related to — the damelaimed by the HOAs. In the absence of
evidence linking the “punch listiork to the claims in the hblerling Action, Plaintiff is not

entitled to summary judgment on d@sntract claim. In order to prevail on this claim at trial,

bS
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Plaintiff will need to come forward with, amomgher things, evidence that the damages at i
in the Underlying Action occurred within thete of the Policy.

Defendant also argues that, gueint to the Policy’s “Othénsurance” provision — which
provides that Virginia had no obligation to dedePlaintiff unless the damages at issue exce¢
the limits of “[a]ny other prirary insurance available to youjkt. # 149 (Skinner Decl., Ex. A
(Policy, at 3044)) — it was not contractually ighted to defend Plaintiff in the Underlying

Action. Although Defendant argues that Pldfntias named as an additional insured on the

policies of one or more of its subcontractor$ias presented no evideraeto whether the othe

insurance policies in question constitute “primeagurance.” Additionldy, to the extent the
American Home policy constitutes “primarysurance,” that policy contained an “Other
Insurance” provision that is substantially simiiathe one contained in the Policy. Dkt. # 15
(McGillis Decl., Ex. 1 (American Home Policy, §t9). The commonalitof these provisions
renders them mutually repugnamtd void as to each oth&olygon NW v. Am. Nat'l Fire Ins.
Co, 143 Wn. App. 753, 778 (2008). As such, the Policy’s “Other Insurance” provision do
operate to excuse Virginia's defense obligations thereunder.

Defendant also argues that, in any everin@ff's contract clan must be summarily
dismissed because Plaintiff cannot establisretbment of damages. Specifically, Defendant

argues that American Home’s defense andesaént of the Underlying Action on Ledcor’s

behalf precludes a finding that Lendcor was dama@eaDkt. # 171 (Response, at 17-18). T

Court disagrees. “The substamtidaw in Washington permits recayey an insured even if he
or she has been fully reimbursedilistate Ins. Co. v. Hughe858 F.3d 1089, 1094 (9th Cir.
2004).Here, Plaintiff seeks to recover the amoutipiaid to settle the Underlying Action,

together with the insurance premiums it p@mid/irginia under thé>olicy. The amount of

sue

od
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Plaintiff’'s contract damages, if ang,an issue most appropriately &t resolution at trial. Feq
R. Civ. P. 56(a), (c).

D. Washington’s Consumer Protection Act

Plaintiff next argues that it isntitled to summary judgmean its claims pursuant to the

Washington Consumer ProtectiontA6CPA”). To prevail on such a claim, a plaintiff must
show: (1) an unfair or deceptiaet or practice; (2) in trade oommerce; (3) which affects the
public interest; (4) that injured the plaintiftaisiness or property; atid) that the unfair or
deceptive act complained of caused the injury suffeHghgman Ridge Training Stables, Inc
Safeco Title Ins. Cp105 Wash.2d 778, 780 (1986) (hereinafter, thaifgmanFactors”).

1. Unfair or Deceptive Trade Practice

The Washington Administrative Code (“WACEpntains specific consumer protection
standards for the insurance inttysand the regulations cont&d therein set forth various
conduct that constitutesifair or deceptive acts or pragss WAC 284-30-330. A violation of
WAC 284-30-330 may constitutepar seviolation of the CPA, assuming the otlitangman

Factors are also meT.ruck Ins. Exchange v. Vanport Homes,. |dg7 Wash.2d 751, 764

(2002). Aninsurer’s bad faith also constitutgsea seunfair trade practiceRSUI Indem. Co. v,

Vision One, LLCCase No. C08-1386RSP009 U.S. Dist. LEXIS 118425, *8-9 (W.D. Wash.
Dec. 18, 2009). Here, the Court has alreadyraeted that Defendant acted in bad faith by
denying coverage on the basis of the Fungususiam. As such, thatonduct constituteszer
seunfair trade practiceld.’

Plaintiff claims that Defendant committed additiopat seunfair trade practices throug

its violation of six specific mvisions of WAC 284-30-330, whicttates in relevant part as

’ Defendant’s bad faith invocation ofetfrungus Exclusion also constitutgsea seunfair trade

practice pursuant to WAC 284-30-330(4), discussed below.

ORDER - 15
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follows:
The following are hereby defined as unfaiethods of competition and unfair or
deceptive acts or practices of the insurer in the business of insurance, specifically
applicable to the sement of claims:
(2) Misrepresenting pertinent faabr insurance policy provisions.

(2) Failing to acknowledge aratt reasonably promptly upon
communications with respect to c¢fe arising under insurance policies.

3) Failing to adopt and implemermasonable standards for the prompt
investigation of claims atiilsg under insurance policies.

(4) Refusing to pay claims withoutmaducting a reasonabinvestigation.

(5) Failing to affirm or deny coverage daims within a reasonable time after
fully completed proof of loss documentation has been submitted.

* * *

(13) Failing to promptly mvide a reasonable expldiwen of the basis in the
insurance policy in relation to the faair applicable law for denial of a
claim or for the offer of a compromise settlement.

WAC 284-30-330.

Plaintiff argues that Defendaviolated WAC 28-30-330(1) by “misrepresenting” that
the Adelaide Project was complete prioDiecember 2003 and by “reading into the policy th
term ‘substantial completion.” Dkt. # 168 (Mo, at 18). Plaintiff argues that Defendant
violated WAC 284-30-330(2), (3) and (5) by “waigi over six months to respond to Ledcor’s
original tender of defense and by ignoringlter’s re-tenders sent in 2007 and 200l”
Plaintiff argues that Defendawiblated WAC 284-30-330(4) by failg to investigate the date ¢
which the Adelaide Project was completed. Plaintiff also argues #t Virginia violated WAC
284-30-330(13) by “failing to promptly respond gmadvide a reasonable explanation” followi

Plaintiff's submission of the Second and Third Tendédis.

As to Plaintiff’'s claim uder WAC 284-30-330(1), the Court finds that Defendant did

D

n

not
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misrepresent the date that the Adelaide Proyastcompleted, and thatdid not read the term
“substantial completion” ito the Policy. As noted above, feadant took the position that the
damages complained of in the Underlying Anthad occurred on or before the date of
“substantial completion” previolysrepresented to it by Plaiffts own counsel. Plaintiff has
provided no evidence to substantiate the bizaseertion that Defendasisubsequent reliance
on that date constitutes'misrepresentation.”

The Court finds that Defendant did mblate WAC 284-30-330(2) in connection with
its handling of the original reler. WAC 284-30-330(2kquires that the insurer “acknowledg
and act reasonably promptly” in response twespondence relating to an insurance policy.
Because Virginia acknowledged Plaintiff's angl tender within days of its submissi@eeDkt.
# 141 (McGillis Decl., Ex. 1 (Note of Claim dated August 11, 2005));, Exs. 3 and 5 (Emaill
Correspondence dated August 16-17, 2005), and regleevant information relating to the
HOAs’ potential claims shortly thereaftéd,, it acted “reasonably promptly.”

The Court reaches the oppositanclusion as to Virginia’eandling of the Second and
Third Tenders. Indeed, there is no dispute Brefendant never responded to the Second an
Third Tenders — failures that Defendant attemptsheracterize as a “good faith mistake,” Dk
171 (Response, at 18), a “procedural misstBjf’ # 166 (Motion, at 10), and “a technical
violation of the Washington claims handlingyudations.” Dkt. # 14§Response, at 10).
However one chooses to characterize this conthete is no questiondhDefendant failed to
act “reasonably promptly” as to the Second &hatd Tenders. Defendant’s failure to do so

constitutes a violation of WAC 284-30-330{2).

8 Defendant did not violate W@ 284-30-330(3) through its failure to respond to the Second
Third Tenders, as those failures demonstratef@iency in the manner in which defendant

4%

L. #

and

respondedo particular claims — not necesbathe manner in which Defendamvestigated
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As to Plaintiff’'s claim uder WAC 284-30-330(4), genuimgsues of material fact

(detailed above) preclude summary judgment on the question of whether Defendant conducted a

reasonable investigation into the timing of tf@nages claimed in the Underlying Action.

As to Plaintiff’'s claim uder WAC 284-30-330(5), the Codmds that Defendant issue
the Denial Letter within a reasable amount of time. Indeed, Defendant made numerous
requests for information — both from Plaintificavarious third-parties — between the time it
acknowledged the original tender and the time itddsghe Denial LetterSeeDkt. # 141
(McGillis Decl., Exs. 3, 4, 5, 7, 10 (Emadated August 16, 2005, August 17, 2005, Septem
6, 2005, and February 6, 2006)). Notwithstandingatsous requests for information, there s
no dispute that Plaintiff neverqrided Defendant with relevant and responsive information
namely, subcontract agreements additional insured endorsementd., Ex. 3 (Email dated
August 16, 2005, Requesting Information)); Okt 76 (Reply, at 1(acknowledging that
Plaintiff “never provided the information Virginiequested”)). Moreoveafter requesting the
documents in question, Defendant’s adjuster inémriRlaintiff's counsel that he would “be ba

in contactafter [he receives] the policy andall of the documentation on this project.” Dkt. #

141 (McGillis Decl., Ex. 5 (Email from Virginito Ledcor’s Counsel dated August 17, 2005)

(emphasis added)).
In light of the fact that Defendantest time waiting for documents it requested but
which Plaintiff never provided, and given the cdexity of the claims at issue (i.e., multi-part

litigation involving the presence of numerossbcontractors and insurgréhe Court finds that
six months was a reasonable amount of tim®ffendant to wait beforissuing the Denial

Letter, and that the timing of that cespondence does not violate WAC 248-30-330(5).

those claims. Nor do those failures constituteolation of WAC 28430-330(5) or (13), as

ber

~

Defendant had previously stated its aagge position in th®enial Letter.
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Because Plaintiff has established ey seunfair trade practices — i.e., Defendant’s bad

faith assertion of the Fungus Exclusion asdviblation of WAC 284-3®30(2) — the Court noy
must consider whether Plaintiff has satisfied the remaidmggmanFactors.

2. RemaininddangmanFactors

ThesecondHangmanFactor is established as a matiElaw because the subject mattg
of this action involves amsurance contractBryant v. Country Life Ins. Co414 F. Supp. 2d
981, 1002-03 (W.D. Wash. 2006). The thitdngmanFactor also is edtdéished as a matter of

law since CPA claims “alleging unfair insuraredaims practices meet the public interest

element because RCW 48.01.030 declares that theesgf insurance is one affected by the

public interest.”1d. (citing Anderson v. State Farm Mut. Ins..Cb01 Wn. App. 323 (Wash Ct
App. 2000)). However, as to the last ttdtangmanFactors — injury to business or property af
causation — Plaintiff has not made a suéfitishowing to warrant summary judgment.
Specifically, genuine issues of material fact renzes to the extent of the damages suffered
Plaintiff and the causal link between Defenda@fRA violations and those damages. These
issues are most appropriatédyt for resolution at trial. Fed. R. Civ. P. 56(a), (c).

E. Insurance Fair Conduct Act

Finally, Plaintiff claims that it is entitled to summary judgment pursuant to the Insul
Fair Conduct Act (“IFCA”"), RCW 48.30.015. The IFGAates, in pertinent pathat “[a]ny first

party claimant to a policy ahsurance who is unreasonablyndel a claim for coverage or

payment of benefits by an insurer may bringaation . . . to recover actual damages sustaing

together with the costs of the action, includiegsonable attorneys’ feand litigation costs.”

Id.
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The IFCA became effective on Decembe2®)7 — nearly two years after Defendant’s
issuance of the Denial Letter and betweenrf@ff's submission of the Second and Third
Tenders. IFCA is not retroactiv&eeMalbco Holdings, LLC v. Amco Ins. C&46 F. Supp. 29
1130, 1133 (E.D. Wash. 2008). The operative datkeiarmining whethahe IFCA applies is
the date that a claim f@overage is deniedPacific Coast Container, Inc. v. Royal Surplus Li
Ins. Co, Case No. C08-0278MJP, 2008 U.S. Dist. LEXIS 108426, *24 (W.D. Wash. July §
2008). Here, because Defendant deniedreameson February 21, 2006, the IFCA does not
apply, regardless of whether Defendant subsatyuiled to respond to the Second and Thir
Tenders.Id. Accordingly, Plaintiff's IFCA claim iglismissed.

IV.CONCLUSION

The Court, having reviewed the pleadinty& parties’ respective motions for summary
judgment and responses and replies theretogalith the remaimig record, does hereby
ORDER:

(1) Plaintiff's Motion for Partial SummarJudgment Againddefendant Virginia
Surety Company, Inc. for Insurance Bad Faith (Dkt. # 140) is GRANTED tg
extent of establishing liability for Defielant’s bad faith invocation of the Fungu
Exclusion, and otherwise DENIED;

(2) Plaintiff's Motion for Summary Judgment Against Bendant Virginia Surety
Company, Inc. for Breach of Insuran€entract, Violation®of Washington’s
Consumer Protection Act, and Violatioofsthe Insurance Fair Conduct Act (D}
# 168) is DENIED; and

3) Defendant’s Motion foBummary Judgment (Dkt. # 166) is GRANTED with
respect to Plaintiff's IFCA @im, and otherwise DENIED.

Dated this 8 day of December 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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