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! UNITED STATES DISTRICT COURT

3 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 OLD REPUBLIC TITLE, LTD., CASE NO. C10-0038JLR
11 Plaintiff, ORDER DENYING MOTION TO

DISMISS

12 V.
13 TROY X. KELLEY, et al.,
14 Defendants.
15 [. INTRODUCTION
16 Before the court is Dendants Troy X. Kiey and Diane Duffrin Kelley’s (“the
17 || Kelleys”) motion to dismispursuant to Rule 12(c) dfie Federal Rules of Civil
18 | Procedure (Dkt. # 16). Having reviewed pgapers filed in suppband in opposition of
19 | the motions, and heard the argument of counsel, the court DENIES the motion (Dkt. #
20| 16).
21
22
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II. BACKGROUND

Plaintiff Old Republic Title, Ltd. (“ORT"provides escrow services for residen
real estate transactions in Washington,udeig gathering and preparing documents 9
as settlement statements, collecting asthalising loan funds and sale proceeds, and
recording documents. (Compl. (Dkt. # 1) § #he parties agree that ORT is just a trg
name for United NationalL,LC (“United National”)! (Mot. at 3.)

In Washington, homeowners who are buyangefinancing their homes general
grant a deed of trust to their lender; the deedéed to secure the purchase or refinang
the home. Ifl. 1 5.) By signing the deed of trusethorrower conveys éproperty to th
trustee to hold it in trust for the lende secure payment of a loarld.J Once the loan i
paid in full, the trustee transtetitle back to the borrowerld() This process is called 3
“reconveyance.” Ifl.) At the time of closing on thean, ORT collecta reconveyance
fee from its escrow customers to cover tosts of the recoryance. ORT often
contracts with third-party vendors to provig&Eonveyance servicésr its customers.
(Id. 17.)

In June 2006, ORT entered into a cantrwith a third-party vendor, The Post

Closing Department (“PCD”), which wasvned and operated by Mr. Kelleyid ( Ex.

! ORT alleges, however, that Mr. Kelley taRT that PCD was a legal business entit
in Washington at the time they entgiato the contract. (Compl. 1 9.)
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A.% The contract evidenceth agreement between ORAdaPCD whereby PCD agred
to “receive, track, prepare and obtain atlaeveyances and satisteon of mortgages
from [ORT’s] closed esow and title files.” [d.) PCD also agree assist ORT with
all of its “post closing needs.”ld.) ORT also alleges that PCD, through Mr. Kelley,
promised that it “would hold in trust apdotect against loss any reconveyance fees
collected by ORT” and “refund to ORTé&scrow customers any unused reconveyanc
fees.” (d. { 16.) Pursuant to the contract, P@&s paid a $20.00 service fee for each
reconveyance it perforad for ORT. [d., Ex. A.) PCD was theabligated to hold the
remaining balance of the recayance fee in trust until tHean was paid in full. I¢.
18.) Once the loan was paid and the recganee was complete, PCD was supposed
refund the unused portion thfe fee collected by ORT the escrow customerld()
ORT used PCD for reconveyamservices from Jurg006 until June 2008, wher
ORT was sued in a putativeask action by escrow custorsevho had not received the
unused reconveyae fees from PCB. (Id. § 17;see McFerrin v. Old Republic Title,
Ltd., No. C08-5309BHS (W.D. WasHuly 9, 2009).) Althougkhe putative class actiof
was eventually dismissed against ORT, ORifitends that it learned for the first time

that throughout the contract period, PCM faled to refund thenused reconveyance

2 When reviewing a motion for judgment on the pleadings the court may consider
documents that were either attached tocthraplaint or on which the complaint necessarily
relies. See Lee v. City of Los Angel250 F.3d 668, 688 (9th Cir. 2001). In considering the
instant motion, the court has lookiedthe contract entered into bye parties that was attache(
as exhibit A to the complaint.

3 Also in June 2008, the facility that house@D’s business records was destroyed in
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fire and PCD closed its bugiss. (Compl. 11 22-23.)
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fees to either ORT or its escrow custometd. § 20.) ORT thereafter brought this
lawsuit against the Kelleys pursuant to a @igg the corporate veil theory. ORT claim
that the Kelleys should have refunded dimeised portion of the reconveyance fee as \
as the $20.00 service fee in “those tratisas in which [PCDFailed to fulfill its
obligations.” (d.) ORT also seeks damages from the Kelleys to cover legal fees a
other costs it incurred as a consequendeQiD’s failure to fulfill its obligations. 1.
21.)

ORT asserts five causes of action agdimstKelleys: (1) breach of contract; (2)
violation of the Washington Consunterotection Act (“CPA”), RCW § 19.8ét seq.(3)
piercing the corporate veil; (4) liabilifyr improper winding upand (5) unjust
enrichment. The Kelleys move for judgmentthe pleadings because (1) ORT failed
join a necessary party, namely, the esccostomers; (2) the corfgint is against the
Kelleys but the contract at issue was between ORT and PCD; and (3) the complail
to allege the elements nasary to support a claim for piercing the corporate veil ang
improper winding up.

1.  ANALYSIS

A. Motion to Dismiss

On a motion for judgment on the pleadings under Federal Rule of Civil Proc
12(c), the district court must “accept all fadtakegations in the complaint as true and
construe them in the light most favorable to the non-moving paRiefhing v. Pickard

581 F.3d 922, 925 (9th Cir. 2009) (citimgrner v. Cook362 F.3d 1219, 1225 (9th Cir,

S
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2004)). The Rule 12(c) standard is same as the Rule 12(b) standavttGlinchy v.
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Shell Chem. Cp845 F.2d 802, 810 (9th Cir. 1988ge Corder v. Lewis Palmer Sch.
Dist. No. 38566 F.3d 1219, 1223-24qth Cir. 2009) (applyingwombly-lgbalstandard
set forth below on Rule 12(c) motiodphnson v. Rowlep69 F.3d 40, 43-44 (2d Cir.
2009) (same).

To survive a motion to dismiss pursuémtederal Rule of Civil Procedure
12(b)(6), “a complaint must caaih sufficient factual matteaccepted as true, to ‘state
claim to relief that is plausible on its face Ashcroft v. Igbal __ U.S. , 129 S. Ct.
1937, 1949 (2009) (quotirigell Atl. Corp. v. Twomb\550 U.S. 544, 8Y(2007)). Itis
not enough for a complaint tplead| ] facts that are ‘merely consistent with’ a
defendant’s liability.” Id. (quotingTwombly 550 U.S. at 557)Rather, “[a] claim has
facial plausibility when the plaintiff pleadsdiaal content that allows the court to draw
the reasonable inference that the defehdalmble for the misconduct allegedld.

“The plausibility standal is not akin to a ‘probabilityequirement,’ but it asks for more
than a sheer possibility that afeledant has acted unlawfullyId. (quotingTwombly
550 U.S. at 556). Although court considering a motion tiismiss must accept all of tf
factual allegations in the complaint as true, tourt is not required to accept as true g
legal conclusion presented as a factual allegatidnat 1949-50 (citing’'wombly 550
U.S. at 556). In the event the court findat dismissal is warrded, the court should
grant the plaintiff leave to amenmmhless amendment would be futileopez v. Smiti203

F.3d 1122, 11279th Cir. 2000).

a
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B. Failureto Join Necessary Party

The Kelleys argue that the absent esccostomers are necessary parties becg
complete relief cannot be granted in their abser{&eply (Dkt. #41) at 8.) The Kelley
argument is based on general allegatiorteéncomplaint regaimdg monies owed the
escrow customers and ORT'’s request in igg/er for relief that the court order a full
accounting of Mr. Kelley’s handling of the reveyance fees and a constructive trust
any refunds that should have been paid §Gompl. at 11-12.) ORT responds that thg
allegations in the complaidio not support an argument tmalief cannot be granted
without the escrow customers. (Resp. (ZkB2) at 20.) The escrow customers were

parties to the contract between ORT and PQi;are the customers needed to deterr

whether Mr. Kelley’s actions violated the CPAd.] ORT essentially contends that the

Kelleys, doing business as PCD, harmed @RT1) failing to perform services PCD W
paid to perform and (2) by subjecting itadawsuit and negative publicity by failing to
refund unused reconveyaniees to either ORT or its escrow customefSeg(generally
Compl.) The court does not find that the egccustomers must heined before this
dispute can be adjudicated.

Determining whether a party is necessamnyg indispensable under Rule 19(a)
involves a three-step inquiry. Fed. R. Civ. P. 1%ag als&Equal Employment
Opportunity Comm’n Weabody W. Coal Cp400 F.3d 774, 779 (9th Cir. 2005). Und
Rule 19(a), the court first determinebether a party is “necessarnyid. If the court

finds that the absent party is a necessartyptne court next determines whether the

use
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joinder of the absent party is feasible. Finally, if joinder of a necessary party is not
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feasible, the court determines whether the r@alysarty is “indispensable” such that the

court must dismiss the actioid. Here, the court cannot find that the joinder of escrow

customers who were not fulhefunded their reconveyance fees is necessary to the
determination of this law#tu ORT does not ask for a refund of all the unused
reconveyance fees. While ORT does regarsiccounting and that any refund due th
escrow customers be held in a constrctiust, this remedy does not require the
participation of the escrow customers, whoyrfie their own lawsuit against the Kelley
and PCD. The onlynonetary relief ORT claims an engithent to in its complaint, othe
than reimbursement for legal fees and costa, return of the $200 service fee paid to
PCD for conducting the reconveyanéesccordingly, the court denies the Kelleys’
motion for judgment on the pleadings basedhmnfailure to join a necessary party.

C. Sued the Wrong Party

The Kelleys move to dismiss the breacltoitract, CPA, and unjust enrichmer

claims because ORT sued theong party; they claim that ORT should have sued PC

the business entity that entered into the contract with QRIBt. at 14.) ORT respondj
that, taking the allegations the complaint as true, iMKelley was doing business as
PCD when he entered inem agreement, both orally and in writing, to provide

reconveyance services to OR{[Resp. at 12.) Mr. Kellesigned the agreement as the

* At the hearing on this motion, counsel for ORT represented to the court that it wo
seek as damages the amount efuhpaid refunds that were diteeescrow customers and that
intended to return the money to their customé&khether this is an appropriate measure of
damages pursuant to the parties’ contraettoether a constructiveust is necessary to
effectuate the return of the mesiis a question that the court cltermine after liability, if any
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President of PCD and, despite Mr. Kelley'pmesentations that PCD was a legal entit
Washington, ORT alleges that there is no such entity authdozgal business in
Washington. (Compl. 1 11-12.) Thus, iIORT’s position that PD did not exist and
that, because Mr. Kelley was operating P&Da sole proprietor, he is therefore
personally liable. (Resp. at 12 (citiBglby v. Worthy 173 P.3d 946, 947 (2007)).)
Moreover, the determination of whether elleys are individually liable requires an
analysis of documents outsitlee pleadings. That is, whethte court should pierce th
corporate veil and hold the Kelleys person&afiple for the breach of contract, CPA ar
unjust enrichment claims requires a factual ysialthat is not apppriate in determining
the disposition of this motion.

D. Piercing the Corporate Vel and Winding Up Theories

The Kelleys argue that the piercing thepmrate veil theory and the winding up
theory should be dismissed because (1) vasipect to the formeheory, ORT has not
included any allegations of fraud, misrepreag&ah, or corporate manipulation; and (2
with respect to the latterdlory, ORT failed to allege th#ite Kelleys were aware of a
pending lawsuit at the timeeit wound up PCD. The couregins with the piercing the
corporate veil claim.

To pierce the corporate veil and reachKlefleys, ORT must daonstrate that thg
corporate form was used to violate or evaakuty, and that the corporate form must b
disregarded to prevent logsan innocent partyWash. Water Jet Workers Ass’'n v.

Yarbrough 90 P.3d 42, 58 (Wash. 2004) (citinisel v. M & N Modern Hydraulic
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Press Cq.645 P.2d 689, 69(Wash. 1982)). Here, ORT alleges that the Kelleys use
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PCD as their alter ego in order to misagprate refund money ville avoiding personal
liability. (Compl. 1 40-42.) The complaint alalbeges that the Kelleys represented {
ORT that PCD was a legal entity\Washington, when it was notld() Finally, the
complaint alleges that the Kelleys formedP@nd left it without sufficient funds in
order to avoid liability. Id.) Accordingly, ORT contends that the corporate veil mus
pierced to prevent a loss taais the innocent party. Thesee sufficient allegations to
withstand a motion for judgment on the pleadinghether these allegations are true i
not for the court to determine #iis stage irthe litigation.

ORT'’s theory with respect to its imprapsinding up claim is based on PCD ar
United National’s failure to pay or make reaable provisions to gaclaims to ORT and
its escrow customers whose unused reconwyfees had not been refunded by PCD
the time these companies were dissolv&dompl. § 47 (citing RCW 25.15.300(2)
(stating that a limited liability companydhhas dissolved must make reasonable
provisions to pay all claims — includingrdingent claims — that are known to the
company)).) The Kelleys contérthat the complaint does naitege that they knew of
theMcFerrin class action at the time they wouwna both PCD and UniteNational. The
complaint alleges that Mr. Hey dissolved United Nationa&h August 2008 and that
United National’s potential liability for failingp pay refunds was known to it at the tin
of dissolution. (Compl. 11 46-47.) While ORT could have formed its allegations
regarding company knowledge in a clear@nner, the court recognizes that the

corporate structure of the two entities, botlwbich were run oudf the Kelleys’ home,
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together with the common ownership by Mr.ll€g, hinders ORT’s ability to allege wit
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specificity which company ana¥/ person knew what at the time of dissolution. For
purposes of th&wombly-Igbalstandard, the court findsatthe allegations in the
complaint are sufficiently plead to allow a reasonable iné:ce that the Kelleys are
liable for the misconduct alleged. Whethes thcts will supporthe claims alleged by
ORT is not for this court to germine on the motion before it.
V. CONCLUSION

For the reasons stated above the court DENIES the motion to dismiss pursu

Rule 12(c) of the Federal Rules of Civil Procedure (Dkt. # 16).

Dated this 22nd day of October, 2010.

W\ 2,905

JAMES L. ROBART
United States District Judge
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