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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
BARBARA STUART ROBINSON, )
) CASE NO. C10-0112-MAT
Plaintiff/ Counter Defendant, )
)
V. ) ORDER GRANTING DEFENDANT’'S
) MOTION FOR SUMMARY
GREEN RIVER COMMUNITY COLLEGE,) JUDGMENT AND ADDRESSING
) OTHER PENDING MOTIONS
Defendant/Counter Claimant. )
)

INTRODUCTION

Plaintiff proceedgro seandin forma pauperigIFP) in this civil suit against defenda
Green River Community College. Plaintiff rassa variety of claims against defends
including discrimination, retation, harassment, and breach qufasi contract. (Dkt. 5
Defendant denies plaintiff's alyations, raises a number of atffiative defenses, and raise
counterclaim asserting that this action ighout reasonable cause, frivolous, and with
factual or legaldundation. (Dkt. 26.)

There are currently several motions pendinthis matter, including plaintiff's motio
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for summary judgment (Dkt. 37), defendarti®ss motion for summary judgment (Dkt. 56),

defendant’s motion for relief under Rule 11 of thederal Rules of Civil Procedure (Dkt. 38),

and defendant’s motion for continuance of pegulieadlines (Dkt. 75).Having considered the

pending motions, along with the reimder of the record, the Couihds that plantiff's claims

should be dismissed on summary judgmtenthe Court further finds that defendant’s motjon

for a continuance should be stricken as nawt its motion for Ruld1 sanctions should be

denied.
BACKGROUND
Plaintiff is, by her description, mentalil}, suffering from bipolar/manic depressi
disorder and “[i]rate behavior.” (Dkt. 5 at 283kt. 65 at 2.) Plaintiffthen a student at Gre

River Community College (hereinafter “Collgg, was involved in a disruptive incident
campus on January 6, 2010. (Dkt. 54-2 aD#t. 56 at 29-30, 13-4 and at 38, 14(
Campus security responded to the scene and ollgglaiatiff to be in aremotionally escalate
state. (Dkt. 56 at 30, {4ee alsdkt. 65, 16, 9.) The AubuiPolice Department ultimate
removed plaintiff from campus. (DKs6 at 30-31, 14; Dkt. 54-2 at 4.)

The College held a “Conduct Hearing” wihaintiff on the day following the incidel
to consider the allegation that she hadlated its Student Conduct Code standard W

132J-125-125, Interferendefimidation. (Dkt. 56 at 33-34, 13-4 and at 37.) As a resu

nt

AC

it of

that hearing, the College placed plaintiffdisciplinary suspension, for one academic quarter,

1 Plaintiff voluntarily dismissed claims brought against the United States Equal Emplg

Opportunity Commission (EEOCkée Dkt.52), the only other defendanamed in her complaint.

Plaintiff also discusses, in her motion for summary judgment, incidents and issues relating to
Community College (TCC). (Dkt. 37.) HowevelCT is not a party to this action and any incidg
or issues relating to TCC are not relevant to tireect case. This Order, therefore, does not adq
any issues or claims relating to either the EEOC or TCC.
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due to violation of its Student Conduebde. (Dkt. 56 at 25, 13 and at 37.)
By letter dated January 7, 2010, the College provided written documentation

suspension and advised plaihtf her right to appeal. Id. at 37.) Gee alsoDkt. 54-2

(January 15, 2010 lettagain advising plaintiff a appeals process).The letter reflects that

plaintiff informed the College durg the Conduct Hearing that shad a disability. (Dkt. 56 at

38.) The letter advised plaintififiat she could, at any time,gwide the College with writte
medical documentation or information about Hhbsability so thatit could “coordinate

academic accommodations[.]"ld()®

DISCUSSION
A. Motions for Summary Judgment
Summary judgment is apmoriate when “the pleadings, depositions, answer
interrogatories, and admissions on,fiegether with the affidavits,any, show thathere is ng

genuine issue as to any matefeit and that the moving pariy entitled to a judgment as

matter of law.” Fed. R. Civ. P. 56(delotex Corp. v. Catretd77 U.S. 317, 322 (1986

Genuine issues of materiadt that preclude summary judgmeme “dispute®ver facts that

might affect the outcome of tseiit under the governing law[.]’Anderson v. Liberty Lobb
Inc., 477 U.S. 242, 248 (1986). The moving partensitled to judgmenas a matter of lav
when the nonmoving party fails to make a sufficient showing on an es$sésti@nt of his cas
with respect to which he has the burden of proGelotex 477 U.S. at 322-23.

In deciding a summary judgment motion, theitanust view all facts and infereng

2 The parties submitted other facts in support ofthejuments. The Court includes herein only th
facts pertinent to the resolution okthlaims as discussed in this Order.
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therefrom in the light most V@rable to the nonmoving partySee Warren v. City of Carlsba
58 F.3d 439, 441 (9th Cir. 1995). “[A] pg opposing a properly supported motion

summary judgment may not ragton mere allegation or deniaghis pleading, but must s
forth specific facts showing that there is a genuine issue for tridiidlerson477 U.S. at 25

(citing Fed. R. Civ. P. 56(e)), and must present significant and prokatdence to support i

claim or defensdntel Corp. v. Hartford Accident & Indem. C852 F.2d 1551, 1558 (9th Cj

1991). The non-moving party fails to meet itsdair if “the record taken as a whole co

not lead a rational treof fact to find for the non-moving party.ltl. (QquotingMatsushita Elec|

Industrial Co. v. Zenith Radj@l75 U.S. 574, 587 (1986)).
Plaintiff alleges defendant discriminatedaaxgt her in violation of Title Il of th

Americans with Disabilities Act (ADA), 42 13.C. § 12132, and § 504 of the Rehabilitation

(RA),29 U.S.C.8794(a). (Dkt.5.) She allegesliation in violatiorof various state law$

Federal Sector Equal Employment Opportumitgcessing regulation9 C.F.R. Part 1614
and the Federal Privacy Act, 5 U.S.C. § 552#&1.) ( Plaintiff also alleges unlawful harassm
under state law and breach of quasi contradd.) ( Additionally, although she does not as
such a claim in her complaint, plaintiffleges, in her motion for summary judgment
violation of her due process rightsSeDkt. 37.) For the reasons described below, the
finds defendant entitled to disssial of plaintiff’'s claims on sumary judgment and, therefol
no basis for granting plaintiff the relief recpied in her motion for summary judgment.

1. Disability Discrimination

Title 11 of the ADA prohibits discrimination on the basis of disabibtypublic entities

while 8§ 504 of the RA prohibits disabilitystirimination in federally-funded programd.ovell
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01| v. Chandley 303 F.3d 1039, 1052 (9th Cir. 2002). Titleof the ADA spedically provides
02 | that “no qualified individual with a disability shall, by reasonsath disability, be excluded
03 | from participation in or be demi the benefits of the services, programs, or activities of a public
04 | entity, or be subjected to drsmination by any such entity.”42 U.S.C. § 12132. Similarly,
05 | the RA provides that “[n]o otherwise qualified imiual with a disability . . . shall, solely by

06 | reason of her or his disability, lexcluded from the pacipation in, be denied the benefits pf,

07 | or be subjected to discrimitien under any program or activitgceiving Federal financia
08| assistance[.]” 29 U.S.C. § 794(a).
09 To establish a prima facie @sf a Title Il ADA violation, phintiff must show that (1)

10| she is a qualified individual with disability; (2) she was exaled from participation in @

-

11| otherwise discriminated againsttivregard to the College’s services, programs, or activities;
12| and (3) the exclusion or discrimii@n was by reason of her disability.ovell, 303 F.3d at

13| 1052 (citingWeinreich v. Los Angeles County Metro. Transp. Adt¥ F.3d 976, 978 (9th C

=

14} 1997)). An RA violation requires a showingathplaintiff (1) is handicapped within the
15| meaning of the RA; (2) is otherwise qualified floe benefits or servicesught; (3) was denied
16| the benefits or services shyleby reason of her handicap; atitht (4) the College receives

17 | federal financial assistancdd.

=

18 While defendant does not stiptg that plaintiff has a quéling disability under eithe
19| the ADA or the RA, or that it knew of the allegedaility at the time oplaintiff's suspension,
20| it takes the assertion as to plaintiff's disapilas true for purposes of summary judgment.
21| Defendant argues that, in any elygaaintiff fails to show a caal link between her suspension

22 | from the College and her alleged disapili The Court agrees with defendant.
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Plaintiff repeatedly asserts that her srspon resulted from discrimination based
her mental illness. However, nowhere in thany different documentded by plaintiff in

this matter does she point to or provaig/ evidence to support this contention.

In contrast, defendant @vides declarations andlocumentation supporting its

contention that plaintiff was suspended due to her conduct on January 6, 2010, not du
disability. Seege.g, Dkt. 56 at 35 (declaration of Leslelpgan, VP, Human Resources of
College, stating that plaintiff was placed on ghnary suspension for violating the Collegg
student conduct codat. at 29-31 (declaration of Fred Cre8krector of Campus Safety at t
College, describing the January 6, 2010 incidentetail, including s personal observatio
of plaintiffs escalated emotional state andemactions with another student and st
plaintiff's failure to cooperatavith requests that she leavargaus, and his call to the poli
department to escort g@htiff off campus); andd. at 33-34, 37-38 (declaration of Timot
Malroy, Assistant Director of Student Serviaghe College, describing the conduct hea
he held on January 7, 2010 and asserting thatgtision to suspend plaintiff resulted from
behaviors on January 6, 2010, not keged disability; attachinigtter descrilng hearing an
one quarter suspension).) Documentationvigied by defendant also demonstrates
College’s willingness to coomdate academic accommodations loase disability if plaintiff
chose to re-enroll in the college following the one quarter suspensidnat 88; Dkt. 59, 1 6
While plaintiff denies that she ever intimiddtany student or person at the Collegg
that she posed any danger to sunchviduals or the College aswhole, she does not refute |
basic facts that she was involvedan incident in which campus security was called, in w

she was observed to be in anodionally escalated state, and that ultimately required

ORDER GRANTING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING OTHER
PENDING MOTIONS

PAGE -6

on

e to any

the

aff,

e

CJ

hy
ring

ner

the

)
2, Or
he

hich

the




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

assistance of the police department in ordeffiectuate her removal from campus. Nor does

she provide any evidence, let alone signifiGard probative evidence, to support her asse
of discrimination. See generallintel Corp, 952 F.2d at 1558. Instegalaintiff's allegation
of a discriminatory animus is wholly conclus@mwd, therefore, insufficient to survive dismis
of her ADA and RA claims on summary judgment.

2. Due Process and State Law Claims

Plaintiff asserts, in her nion for summary judgment, thalhe College violated he
right to due process. (Dkt. 37 at 1.) She al$eges, in her complaint, violations of varig
state laws and a breach of contract claim. weher, none of these claims may proceed ag
defendant.

Defendant argues that plaintiff's claims shibbe dismissed because the State is 1
person for purposes of a claim under 42 U.S.C. 8§ 198&! v. Michigan Dg'’t of State Police
491 U.S. 58, 71 (1989). The Court construes this argument as asserting defendant’s i
pursuant to the Eleventh AmendmerfeeDoe v. Lawrence Livermore Nat'l Lgldl31 F.3d
836, 839 (9th Cir. 1997) (“Clais under 8§ 1983 are limited by the scope of the Elev
Amendment.”; citingWill, 491 U.S. at 70, as holding “that ‘8a or governmental entities tk
are considered “arms of the State” for Elahefimendment purposes’ are not ‘persons’ und
1983.”) See also generally California Franchise Tax Bd. v. Jacks® F.3d 1046, 1048 (9
Cir. 1999) (Eleventh Amendment immunity “cdée raised by a party at any time dur
judicial proceedings or by the cdwua sponte.”) (cited cases omitted).

“The Eleventh Amendment prdits federal courts fromdaring suits brought again

an unconsenting state.Brooks v. Sulphur Springs Valley Elec. Codb1 F.2d 1050, 105
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(9th Cir. 1991) (cited sources omitted). This jurisdictional bar extends to state ageng
departments, and applies whether legaquitable relief is soughtld. (citingPennhurst Stat
Sch. & Hosp. v. Halderma65 U.S. 89, 100 (1984))See alscCerrato v. San Francisc
Comty. Coll. Dist 26 F.3d 968, 972 (9th Cir. 1994) (tBeeventh Amendment bars a fede
court from hearing claims against “dependestrumentalities of the state.”) (citiRennhurst
State Sch. & Hosp465 U.S. 89).

The College is a community bege district created byate statute. RCW 28B.50.04
As a state college, the College is an arnthef state and entitled ®leventh Amendmer
immunity. See Lawrence Livermore Nat'| Labh31 F.3d at 839 (concluding University

California is a “state agency” for purposes of sovereign immunity analg&giatq 26 F.3d a

972 (holding that community college districts atependent instrumentalities” of California);

Goodisman v. Lytle724 F.2d 818, 820 (9th Cir. 1984) (ilyipg that the University of

Washington was immune as ‘@rm of the state”); an@entralia College Educ. Assn. v. Bd.
Trs. of Cmty. Coll. Dist. No. 1282 Wn.2d 128, 130-35, 508 P.2d 1357 (1973) (holding
Washington State community colledistricts are state agenciespee also Green v. Shoreli
Comty. Coll, No. C06-465P, 2006 U.S. Dist. LEX192490 at *37-38 (W.D. Wash. Dec.
2006) (finding Shoreline Communit€ollege an arm of the sea&and entitled to Eleven
Amendment immunity and dismissing breactcohtract and constructive discharge clain
Arshad v. Columbia Basin CqlNo. CV-05-5019-LRS, 2006 U.S. Dist. LEXIS 33922 at *

(E.D. Wash. May 25, 2006) (finding Columliasin College, a community college, immu
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under the Eleventh Amendment as a state agency from §§ 1981 and 1983 damag@ cldims).

The Eleventh Amendment, eétefore, bars any due quess claim brought here by

plaintiff. See Will 491 U.S. at 66 anQuern v. Jordan440 U.S. 332, 339-45 (1979).
likewise bars plaintiff's claims asserting violations of state Rennhurst State Sch. & Hasp
465 U.S. at 124-25Cholla Ready Mix, Inc. v. Civisi382 F.3d 969, 973-74 (9th Cir. 2004),
including those sounding in contrasge e.g, Lawrence Livermore Nat'l Lgll31 F.3d at 839
(finding breach of contract claim walibe barred by sovereign immunit@reen 2006 U.S

Dist. LEXIS 924490 at *38.But see Phiffer v. Columbia River Corr. Ins384 F.3d 791,

792-93 (9th Cir. 2004) (State not entitled to Eleventh Amendment immunity under either Title

Il of the ADA or the RA). Accordingly, defendaist entitled to dismissal of those claifhs.
3. Retaliation
Plaintiff also alleges retaliation against ireviolation of reguitions governing Federal
Sector Equal Employment Oppaonity, 29 C.F.R. Part 1614nd the Federal Privacy Act,|5

U.S.C. § 552a. (Dkt. 5 at 4.) It is not aleshether plaintiff intende these claims to lig

against defendantSee supra. 1. However, even assuming this intention, these claims fail at

3 The Ninth Circuit applies a five-factor test to thetermination of whether a governmental agency is

properly considered an arm of the stateee Mitche|l861 F.2d at 201 (the factors include “whether a
money judgment would be satisfied out of statedf, whether the entity perfos central governmental

functions, whether the entity may sarebe sued, whether the entity has the power to take property in its

own name or only the name of the staed the corporate status of the entity.Qee also Holz v.

Nenana City Pub. Sch. DisB47 F.3d 1176, 1182 (9th Cir. 2003) (noting that the first factor, whether a

money judgment would be satisfied out of state fundbgisnost important of the five factors). Given
the above-described case law, the €&nods the applicability of Eleventh Amendment immunity clear
in this case.

4 Defendant raises other arguments in relation to tblesms, including plaintiff's failure to complete
the appeals process and the fact that various statéestadentified by plaintiff are either inapplicable
given the facts of this case or do not actually existowever, because theo@t finds the applicability
of Eleventh Amendment immunity, it does not addréhe merits, or lack thereof, of these claims.
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a fundamental level.

29 C.F.R. Part 1614 contains regulations gowvg employment dicrimination claims

in the federal sector. Givenahplaintiff was not an empleg of the College and that t
College is not a federal entity, these regoladi are clearly inapplicable in this casBee29
C.F.R. 8 1614.101. Likewise, “[tlhe Federal Rgy Act does not apply to state agenci
United States v. Streicb60 F.3d 926, 935 (9th Cir. 2009j)tijng 5 U.S.C. § 552a(a)(1)sert.
denied130 S.Ct. 320. Moreover, that statute does not relate tondgiisation or retaliation; i
relates to a federal agency’s discleswf information to the public. Id. at 1372-73
Accordingly, defendant is also entitled t@missal of these clain summary judgment.

B. Other Pending Motions

As indicated above, defendant also filadation for Rule 11 sanctions and a motion
continuance of the pre#tideadlines in this case. The matior a continuance of the pretr
deadlines (Dkt. 75) is modjiven the conclusion that defdant is entitled to summa
judgment dismissing all of plaintiff's claimsThe Court further, for the reasons descri
below, finds no basis for Rule 11 sanctions.

Defendant seeks Rule 11 sanos in relation to a motion falefault judgment filed b

plaintiff in March 2010. Plaintiff sought @eult judgment based on her perception

defendant had not timely submitted an answer to her complaitbee Okt. 19.) She

requested a judgment in the amount of $3,638,764.01) (

By Order dated April 14, 2010, énCourt directed defendatd respond to plaintiff's

motion for default judgment on or before May 3, 2010. (Dkt. 35.) Shortly thereafter, or

20, 2010, plaintiff withdrew her motion, stating: tag of Washington chose to appear for
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defendant when they did not have to, asmnotion for defaulivould be [frivolous] to be
consider[ed] by this court, sanish to strike it.” (Dkt. 36.)

In arguing for sanctions, defdant points to plaintiff's fdure to properly effectuat
service in this matter and notiist it advised plaintiff as tthe method of proper service pr
to the filing of her motion for default. Defenttaalso avers that plaintiff filed her motion

March 8, 2010, despite the fact that defendwatt already filed its notice of appearance

March 5, 2010 (Dkt. 18). Defendant asserts that it began working ep@nee to plaintiff's

motion for default well in advance of May 3010 given the large penalty sought by plain
and the fact that the motion itself was quite unclear. It contends that sanctions are w,
given plaintiff's admission thahe motion was frivolous, and ginehat it spent a considerakl
amount of time and state resourgesesponding to this frivolous motion.

Defendant notes that Rule 11 maydmplied to both represented gma selitigants,
seg e.g, Maduakolam v. Columbia Universjt§66 F.2d 53, 56 (2d Cir. 1989), and asserts
the violation was not expunged the withdrawal of the motiosee Cooter & Gell v. Hartmar
Corp., 496 U.S. 384, 395 (1990) (holding that a ¢tdwas the authority to impose Rule
sanctions “regardless of the [voluntary] dissal of the underlying action.”) It see
reimbursement for four hours of work at a rate of $175.00 per hour.

The Court may impose Rule 11 sanctionsnifer alia, a paper filed with the Court
frivolous. Fed. R. Civ. P. 11(b)(2), (¢§.C. and K.B. Investments, Inc. v. Wils886 F.3d

1096, 1109 (9th Cir. 2003). A frivolous filing is otfet is “both baseless and made witho

5 As stated by defendant, it is apparent that plaintiéhded to use the term “frivolous” in stating t
her motion was “frizzless” (Dkt. 36).

ORDER GRANTING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING OTHER
PENDING MOTIONS

PAGE -11

or

on

D

tiff

arranted

Die

that

11

ks

is

uta

hat




01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

reasonable and competent inquiryTownsend v. Holman Consulting Cqrp29 F.2d 1358,
1362 (9th Cir. 1991). The Court applies an objectitandard in assessing allegedly frivolpus
filings. G.C. and K.B. Investments, In@26 F.3d at 1109 (citinjownsend 929 F.2d at
1362). “[T]he subjective intent of the . . . maxao file a meritorious document is of ho
moment. The standard is reasonablenes$d’” (quotingZaldivar v. City of Los Angeleg80

F.2d 823, 830 (9th Cir. 1986)). Also, “[a]lthough Rule 11 appligsdseplaintiffs, the court

must take into account a plaintifffro sestatus when it determines whether the filing was

reasonable.” Warren v. Guelker29 F.3d 1386, 1390 (9th Cir. 1994) (also noting that a

plaintiff proceeding IFP “is not protected frothe taxation of costs to which a prevailing
defendant is entitled.”)See alsdVladuakolam866 F.2d at 56 (“While its true that Rule 11
applies both to represented apdo se litigants, the court may consider the special
circumstances of litigants who are untutored al#w.”) (citing advisory committee’s notes|to
Rule 11).

As previously found by the Court, plaintiffid not properly serve defendant in this

matter. (Dkt. 649 Defendant correctly notes thataitivised plaintiff ato proper servic

D

prior to the filing of the mtion for default judgment. See id at 3.) This fact supports tk

—

e
contention that plaintiff filed the motion fafefault without making a reasonable inquiry.
However, other facts argue against the imposition of sanctions.

Contrary to defendant’s caettion, both plaintiff’s motiorior default and defendant's

notice of appearance were docketed in thatter on March 5, 2010. (Dkts. 18-19.) Upon

6 The Court issued an order directing service by a United States Marshall, but later struck the order after
defendant indicated its willingness to proceechasigh service of process had occurred. (Dkts. 67, 70

& 72.)
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realizing that defendant had filed a netmf appearance,ahtiff — proceedingpro se IFP, and
with asserted serious mental impairments emptly withdrew her motion. (Dkt. 36.) S
withdrew the motion de#ie the fact that, months lateshe continued to misunderstand

rules of service and believed thatetedant had been properly servedsedDkt. 64 at 5; Dkt
65.) Taking all of these factors into coresigtion, the Court does not find an award
sanctions under Rule 1ppropriate in this case.

CONCLUSION

For the reasons described above, plaistiffiotion for summary judgment (Dkt. 37)
DENIED, defendant’s motion for summary judgmébkt 56) is GRANTED, and this matter
DISMISSED with prejudice.Defendant’s motion for continuee of pretrial deadlines (DK
75) is STRICKEN as moot and defendant’s motion for Rule 11 sanctions (Dkt. 38) is DE

The Clerk is directed to send apy of this Order to the parties.

ned o A

Mary Alice Theiler
United States Magistrate Judge

DATED this 7thday of October, 2010.
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