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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

CARL WOODS,
Plaintiff,
V.
STATE OF WASHINGTON, et al.,

Defendant.

This matter is before the Court for coresigtion of defendantshotion for summary
judgment. Dkt. # 55. Plaintiff has opposed thotion. The Court hdslly considered the
parties’ memoranda and the supporting deatamat For the reasons set forth below,

defendants’ motion shall lmganted in its entirety.

AT SEATTLE

CASE NO. C10-117RSM

ORDER ON MOTION FOR
SUMMARY JUDGMENT

BACKGROUND

Plaintiff Carl Woods has been employedagzainter by the Unersity of Washington
since 1991 and as a Lead Painter since 1999. ilddetthis complaint for racial discrimination |n

employment pursuant to the Civil RightstAxf 1866, 42 U.S.C. 81981 (“8§1981"); Title VII of
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the Civil Rights Act of 1964, as amended, 42 U.S.C. §2@08eq (“Title VII”), and the
Washington Law Againddiscrimination, RCW 49.6@t seq (“WLAD”). * The complaint is
based on allegations that plaintiff has beejected to discriminatory behavior since 1899.
Under each statute, he asserseparate cause of action facral discrimination, hostile work
environment, and retaliation. He names asra#dats the State of Waslgiton, the University of
Washington, and three inddaals, Richard Cheney, AlleFrankenhauser, and Brian
Schliemanri. Apart from his claim of retaliationnaer § 1981, which is asserted against the
three individual defendantplaintiff did not limit his causes @iction as to specific defendants.
Defendants previously filed a motion for parfiadgment on the pleadings to narrow the
issues in this case by dismisséuntenable causes of action. tDk 20. The Court granted in
part and denied in part timeotion, dismissing all claims exgeplaintiff's claims under 42
U.S.C. § 1981 and RCW 49.60 against defendamtisaRil Chaney and Allen Frankenhauser |n
their individual capacities, and plaintiff's TitMll claims against the State of Washington and
the University of Washington. Dkt. # 68. Theutt also dismissed all claims based on events
or actions of the defendants prto March 1, 2006, as barred by earlier Settlement Agreemgnt
and Releaseld. This motion for summary judgment seeks dismissal of the claims remaining

after the Court’s prior Order.

! Plaintiff does not plead higce anywhere in the complaint, other than to include
himself among the group of “employees ofocb about whom “white employees” allegedly
made derogatory and discriminatory commei@smplaint, Dkt. # 1, § 5.3. However, it appeprs
from plaintiff's further allegations that he isikdan American and thus a member of a protegted
class.

14

2 Plaintiff filed a discrimination suit againge University of Washington in 2006. The
matter was settled by agreement. Dkt. # 24.
% Defendants’ moving papers use the spelichlieman” for this defendant. The Court
shall use the spelling that appears indaption, the complaint, and the answer.
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DISCUSSION
. Summary Judgment Standard
The Court shall grant summary judgment “if the movant shows there is no genuine
dispute as to any material fact and the mosaantitled to a judgment as a matter of law.”
Fed.R.Civ.P. 56(a) (as amendeddember 1, 2010). An issue is “genuine” if “a reasonablq
jury could return a verdict for dtnonmoving party” and a fact is tedal if it “might affect the
outcome of the suit under the governing lawiderson v. Liberty Lobby, In@l77 U.S. 242,
248 (1986). A party asserting tlmfact cannot be or is disgat must support the assertion by
citing to particular parts ahaterials in the record,c¢tuding deposition, documents,

electronically stored informatn, affidavits or declarations. Fed.R.Civ.P. 56(c)(1)(A). The

Court need only consider the cited materials,nbay in its discretion consider other materialg i

the record. Fed.R.Civ.P. 56(c)(3The Court may also render judgment independent of the
motion, and grant the motion on grounds noteaily a party, after giving notice and a
reasonable time to respond. Fed.R.Civ.P. 56(f)(2).

II. Analysis

A. Motion to Strike

Plaintiff has moved to strike from defemds’ supporting exhibits certain designated
documents attached to the Dealawn of John Crosetto, Dkt. # 5@Plaintiff contends that the
documents, which are from his personnel file, constitute inadmissible hearsay. Plaintiff h
however, offered one of the very same docusemcounseling memorandum addressed to |
to support his opposition, as well as many ottemuments from his personnel file. Declaratig
of Carl Woods, Dkt. # 63, Exhibit M. Thisxdermines his contention that the documents ar

inadmissible.

ORDER ON MOTION FOR SUMMARY JUDGMENT - 3
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The Court finds that thedzlaration of John Crosettstating that he makes his
declaration upon personal knowledge, and tii@idocuments provideate true and correct
copies, meets the standards set forth in Fedvi2Cb6(c)(4). The documents are admissible
business records of “regulartpnducted activity” undeRule 803(6) of the Federal Rules of
Evidence. To the extent that any of the contéithe records represents hearsay, the Court
not considered it for the truth dfe matter asserted. The motion to strike is accordingly
DENIED.

B. Claimsof Hostile Environment

Hostile work environment claims under Til#l contain the same elements as a § 19
hostile work environment claim and, thus, the “legal principles guidoau# in a Title VII
dispute apply with equal force in a § 1981 actidvidnatt v. Bank of Ameri¢&39 F.3d 792,
797. (9th Cir. 2003). In order to establish a régiabstile work environment, the plaintiff mus
prove (1) that he was subjectiedslurs, insults, jokes or otheerbal comments or physical
contact or intimidation of a racial nature) (Be conduct was unwelcom@) the conduct was
sufficiently severe or pervasive to alter the ctinds of his employment and create a racially
abusive or hostile work environment; (4) he perceived the working environment to be abu
hostile; and (5) a reasonable man in the pifimtircumstances woual consider the working
environment to be abusive or hostileuller v. City of Oakland, Californiad7 F.3d 1522, 1527
(9th Cir.1995) (Title VII); Johnson v. Riverside Healthcare System, 584, F. 3d 1116, 1122
(9th Cir. 2008). WLAD is similar for elemé&n(1) through (3), but includes an additional
requirement that management either knew or shbave known of the hostility, or participate
init. RCW 49.60.180(3)Glasgow v. Georgia-Pacific Corpl03 Wash. 2d 401, 693 P. 2d 7(

(1985).

as
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Whether the environment constituted a raciathgtile work environment is determined
by looking at the totality of the circumstancesluding the frequency of the harassing condu
the severity of the conduct, wther the conduct was physically threatening or humiliating of
mere offensive utterance, amthether it unreasonably interéet with an employee’s work
performance.Harris v. Forklift Systems, Inc510 U.S. 17, 23 (1993)A plaintiff must show
that the work environment was bathbjectively and objectively hostileMcGinest v. GTE
Service Corp.360 F.3d 1103, 1113 (9th Cir.2004ge also Fuller47 F.3d at 1527 (citing
Harris, 510 U.S. at 21-22). For the objective ety the Ninth Circuit has adopted the
“reasonable victim” standaréllison v. Brady 924 F.2d 872, 878-80 (9th Cir.1991). A hostil
work environment, by its “very natelinvolves repeated conducat'| R.R. Passenger Corp.
Morgan 536 U.S. 101, 115, 122 S.Ct. 2061, 153 L.Ed.2d 106 (2002).

Defendants move for summary judgmentpbaintiff's claims of a hostile work
environment on the basis that the majorityhisf allegations pre-date the March 1, 2006
Settlement Agreement and Release mentioned adtavate 2. The Court ruled earlier that

the settlement agreement and the dismissal with prejudice of plaintiff's lawsuit are

dispositive of all claims @t plaintiff alleged or codl have alleged against the

University of Washington or its employees &vents or acts that occurred before

March 1, 2006. Pursuant to the agreem@aintiff may not asse or allege any

claims based on pre-March 1, 2006 eventsiserthem as contefdr his later-arising

claims.

Defendants’ motion for partial summary judgmentthis issue was granted. Dkt. # 68.

In opposing summary judgmemow, plaintiff has listed tweg-two separate commentg
or incidents which, he contends, demonstnai@ssment and a racially hostile environment.
Plaintiff's Opposition, Dkt. # 59, pp. 16-17. Plafhtiloes not cite to the record to support his

list, or give the dates of these comments oidients. This failure renders plaintiff's oppositior

on the hostile environment issue insufficiender Rule 56(c)(1)(A). The Court has

ct,

D
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nevertheless reviewed the Da@tion of Carl Woods torfd the factual basis for these
assertions, and has determined that all butdbtiie incidents or comments took place befors
March 1, 2006. That includes comments and actignart Wake, Rick Parfitt, Kathryn Hansg
Jim Bals, and Dannette Rodgers. Declarapb@arl Woods, Dkt # 63, 11 9-20. Plaintiff's
claims arising from these matsewere resolved by the 2006 settlement and cannot be raise

again.

The remaining four allegations involvei&mn Schliemann, who worked under plaintiff's

direction in Shop 58, the paint shop for which pldinsi Lead Painter. Plaintiff asserts in his
opposition that Mr. Schliemann made “sexually @ggive comments” to plaintiff's wife. The
factual basis for this allegation appears in fifia declaration under the heading “Schliemar]
[sic] Inappropriate Sexual conduc Declaration of Carl Woods, Dkt. # 63, p. 10 and { 29. 1
sexual comment does not establish a racially haatNeronment. Plaintiff also asserts that M
Schliemann stated “on two separate occasionghkatountry was not ready for a black man
a woman to be President.” Plaintiff's Respori3i,. # 59, p. 16. Plaintiff has not provided a
citation to this point irthe record, and the Cdwannot find a factual ls& for it in Mr. Wood’s
declaration; nowhere does he stttat he heard this comment. Dkt. # 63. However, defeng
do not dispute that Mr. Schliemann made th@mment and indeed hayeovided a copy of a
September 4, 2008 letter to plafhtndicating that the Universitgf Washington investigated tl
allegation and that the “issuesvieébeen addressed.” Declaoatiof John Crosetto, Dkt. # 58,
48. It appears from this lettdrat this allegation falls outsidke statutory period for plaintiff's

Title VII claim, as his complaint to thegbal Employment Opportunity Commission (“EEOC’

A\1”4

n,

d

his

or

ants
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was not filed until October 2009, more than a year lafefThus, even if plaintiff had alleged
this comment in his declaration, it could notdessidered in respect to his Title VII claim.
The remaining allegations about Mr. Schliemare that he referred to plaintiff as a
“Dick Head” after plaintiff @signed him work, and that he “constantly” refused to follow
directions from plaintiff, his kad. Plaintiff's Response, Dkt. # 59, p. 16. Again, plaintiff ha

failed to cite to the record for these allegasi, but the Court has fousdme relevant factual

[92)

statements in plaintiff's declaration. D63, 11 24, 26, 27. These events took place in 2006

and 2007, and thus are outside shautory period for a Title Vicomplaint, which is the only
claim that plaintiff has againsteiniversity of Washington.

Plaintiff has thus wholly failed to pduce any cognizable evidence of a hostile
workplace environment. Even if the fodlegations regarding Mr. Schliemann could be
considered, they do not amount to the type péated, pervasive conducathises to the level
of a racially hostile environmentat'| R.R. Passenger Corp. v. Morg&36 U.S. at 115.
Moreover, it appears that Mr. Bemann’s statements fall with the “mere offensive utterang
category and did not unreasonably interfgith plaintiff's work performanceHarris v. Forklift
Systems, Inc510 U.S. at 23. Plaintiff states irsldeclaration that when the University
transferred Mr. Schliemann out lois shop (apparently in an attettp remedy the situation wit
Mr. Schliemann’s conduct), plaiff objected. Declaration of Carl Woods, Dkt. # 63, 1 44. H
states, “Brian Schlieman has the ability to ddlyegood paint work when he wants to and is |
clowning around trying to offend me. My wantitagkeep Schlieman in the shop . .. was a

decision based on the lesser of two evils mydiesire to complete my jobs on time and

* Section 706(e)(1) of Title VII provides that a charging yartst file an EEOC charge
within 300 days (for a deferralege) of the alleged unlawful engyiment practice. 42 U.S.C. §

”

eS

h

not

2000e-5(e)(1).
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correctly.” Id. Plaintiff's characterization dfir. Schliemann’s conduct as “clowning around

trying to offend me” undermines hifaim that this same person created an atmosphere that

racially abusive and hostile; irstd it puts Mr. Schliemann’s comnis in the category of mere
offensive utterances which are not actionablesufdtle VII.
As plaintiff has failed to poirtib any cognizable evidence aftacially hostile workplace
defendants’ motion for sumamny judgment shall be granted on this claim.
C. Discrimination by Disparate Treatment
Federal and state law prohibits an empldyem taking an adverse employment actiof

against an employee because of his or her race. See 42 U.S.C. § 20@0egy. Potter347

F.3d 1117, 1124 (9th Cir.2003); RCW 49.60.180. “A persuffers disparate treatment in his

employment when he or she is singled out aieated less favorabllgan others similarly
situated on account of race” oradher protected characterist@ornwell v. Electra Central
Credit Union 439 F.3d 1018, 1028 (9th Cir.2006). draer to prevail on a claim of
discrimination based on disparate treant, a plaintiff must first ¢éablish a prima facie case th
gives rise to an inference ohlawful discrimination. If the plaintiff succeeds in establishing
prima facie case, the burden then shifthhodefendant to articulate a legitimate,
nondiscriminatory reason for its allegedly discnatory conduct. If the defendant provides s
a reason, then the burden shifts back to thefpfizio show that the employer's reason is a
pretext for discriminatiorMcDonnell Douglas v. Greed11 U.S. 792, 802-805, 93 S.Ct. 181
36 L.Ed.2d 668 (1973)asquez v. County of Los Angel@49 F.3d 634, 640 (9th Cir.2003);

Marquis v. City of Spokan&30 Wash.2d 97, 113, 922 P.2d 43 (1996).

® A similar analysis applies under § 1981 and Title 8Be Fonseca v. Sysco Food

was

at

a

ich

Services of Arizona, Inc374 F.3d 840, 850 (9th Cir.2004).
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In order to establish a prima facie case spdrate treatment, plaintiff must demonstra
that (1) he belongs to a protettelass; (2) he performed his job satisfactorily; (3) he suffere
adverse employment action; and (4) his employetedelaim differently than a similarly situats
employee who does not belongth® same protected clagornwell 439 F.3d at 102&iting
McDonnell Douglas Corp. v. Greedll U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668 (197
“The requisite degree of proof necessary taldsh a prima facie case ... on summary judgn
is minimal and does not even need to risth&level of a prepondaree of the evidence.”
Cordova v. State Farm Ins. Gd.24 F.3d 1145, 1148 (9th Cir.1997).

Plaintiff has arguably met the first two reqgments of his priméacie case by asserting
that he is a member of a protected cladsi¢An-American) and he has performed his job
satisfactorily. The focus of defendants’ summary judgment motion is on the adverse
employment action element.

For Title VII discrimination claims under 42 8.C. section 2000e-2(a), an adverse ag
is one that “materially affect[s] the competiga, terms, conditions, or privileges of the
[plaintiff's] employment."Chuang v. Univ. of Cal. Davis, Bd. of Truste225 F.3d 1115, 1126
(9th Cir.2000). It is well @¢ablished that a failure to prongotonstitutes an adverse action.

National Railroad Passenger Corp. v. Morg&36 U.S. 101, 114, 122 S.Ct. 2061, 153 L.Ed

106 (2002) (“acts such as termtioa, failure to promote, denial afansfer, or refusal to hire .|

are actionable ‘unlawful employment practices' However, plaintiff dil not plead failure to
promote, or allege any facts to support sadtaim, in his complaint. Dkt. # 1.

Plaintiff first alleged a claim of failure foromote him at his deposition on Septembe
2010. Declaration of John Crosetto, pp. 21-30feBd@ants then asked, on two occasions, th

plaintiff identify the relevant job openings that he was denied, and the similarly-situated p

\te

d an

D
o

3)).

lent

tion

2d
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who were promoted insteadd., pp. 38-40. Counsel for plaintidiid not respond to the reques
Id., 1 13. Plaintiff has not amended his complairdassert a claim of flare to promote, nor

requested leave to do so. Defendants argue tivauit be futile for him to do so, as two of th
five positions which he identifies in his dacition were filled before March 1, 2006 and cant
be asserted now to support biaim; one position was cancelled before it was filled, and ong

was under the hiring direction of a different depeent and not within the scope of duties of

either individual defendant. The remainingipos, identified by defendants as # 30183, fall$

outside the statute of limitatioar Title VIl and RCW 49.60 claims. That leaves § 1981 as
sole basis for a claim of failute promote if plaintiff were tamend his complaint, but the Co
has determined that the § 1981 claims may betasisenly against the wvindividuals, and in
their individual capacities only.

Plaintiff's opposition papers astlent on the issue of hisifare to plead a claim of
failure to promote, or facts to support sucharol Dkt. # 59, pp. 13-14. His inclusion of the
in his declaration does not suhste for proper pleading, as assential element of his claim of
disparate treatment is lacking. Nowhere doeefaest leave to amend his complaint, expla
his failure to plead, or argue agsi or even address defendamissertions regarding the futility
of including the five positions gintiff mentions in his declatian. Declaration of Carl Woods
Dkt. # 63, 11 60-67. In light of ihfailure, the Court deems hideajations of failure to promotg
not properly raised and not cogable. They cannot be usteddefeat summary judgment.

Absent a demonstration of a failure t@mote him, plaintiff fails to meet the
requirement of showing an adverse employnaetibn. The remaining allegations he makes:
that he received a “formal counseling” whenitelto-workers did not, that defendants “allow

and condoned the undermining and disrespectfuinieat” of their Lead, and that defendant

—+

e
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Cheney “allowed the hostile work environmengetast”---do not amount tadverse employmer
actions. As to the latter nwallegations, they are so vageenclusory, and unsupported by an
citation that would indicate the terframe, that they cannot be ogoized as factual allegation

As plaintiff has neither pled nor demoradéd any adverse enggiment action, he has
failed to establish a prima facie case of diggatreatment based on his race. Defendants’
motion for summary judgment shaltcordingly be granted as tapitiff's racial discrimination
claims under Title VII, § 1981, and RCW 49.60.

D. Retaliation

It is unlawful to discriminate against amdividual “because he has opposed any prac

made an unlawful employment practice by thischapter, or because he has made a charge

testified, assisted, or particigatin any manner in an invesigpn, proceeding, or hearing ung
this subchapter.” 42 U.S.C. § 2000e-3(a). Thearfacie case a plaintiff must establish for &
retaliation claim, however, diffefsom the prima facie caseptaintiff must establish for
disparate treatment. To state a prima facie fragetaliation, plaintiffmust establish: (1) he
was engaged in protected activi(®) defendant took an adverse employment action; and (3
causal connection existed betwgxdaintiff's protected activity and defendant's adverse
employment actiorCornwell, 439 F.3d at 1034-35 For Title VI retaliation claims, adverse
action is defined more broadly than for dispatatéatment claims; it is not limited to workplag
related or employmentdated acts and harrBurlington Northern & Santa Fe Railway Co. v.

White 548 U.S. 53, 67, 126 S.Ct. 2405, 165 L.Ed.2d 345 (2006). Instead, for purposes o

® The courts apply the same structured sislto retalizion claims brought pursuant to
81981. See, e.g., Lelaind v. Ciand County of San Francisc®76 F.Supp.2d 1079, 1094
(N.D.Cal., 2008)Washington law uses the same three elements for a prima facie case of
retaliation brought pursuant to RCW 49.60.2Hwllenback v. Shriners Hospitals for Childrer

y

UJ

ice

h
1

er

e_

fa Title

149 Wash.App. 810, 821 206 P.3d 337 (2009).
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VIl retaliation claim, adverse action requires awimng that “a reasonable employee would have

found the challenged action materially advérsgganing “it might well have ‘dissuaded a
reasonable worker from making or sugpuar a charge of discrimination.’ld. at 68, 126 S.Ct.

2405. Finally, for the third element, “causation sufficient to establish the third element of

the

prima facie case may be inferred from . . . the proximity in time between the protected action and

the allegedly retaliatory employment decisio@drnwell,439 F.3d at 1035.

Plaintiff's identification of the protected adtly asserted to meet the first element is n

entirely clear in his complaintFor his 8 1981 claim of retaliah against individual defendant$

Frankenhauser and Cheney, plairgifeges that these defendants,

with malice or reckless indifference or a¢igard of Plaintiff'sprotected rights,
retaliated against Plaiff, took adverse employmeattions against him, and
subjected him to changes in the termd aonditions of his employment, because
Plaintiff complained about what he reasbly believed to be unlawful employment
practices, in violatiomf 42 U.S.C. § 1981.

Complaint, Dkt. # 1, § 7.2. This paragraphgloet identify any spefic complaint as his
protected activity. Plaintif Title VIl retaliation claim, on the other hand, states,

Shortly after settlement of the previous/falit and previous manager’s retirement
in 2006, Plaintiff Carl Woods began to experce a series of incidents he believed
amounted to unlawful employment practicé&aintiff complainedabout Defendants’
conduct but nothing was done to remedy theation. After Plaintiff's complaints,
Defendants began a campaign of harassinjattey conduct against Plaintiff Carl
Woods.

Defendants retaliated against Plaintiff Q&fbods because he complained about
conduct he reasonably believed to be unlhefaployment practies in violation

of Title VII of the Civil Rights Act of 1964as amended by the Civil rights Act of
1991.

Id., § 11.2 - 11.3. Finally, plaintiff's taliation claim under RCW 49.60 states,
Shortly after settlement of the previous/falit and previous manager’s retirement

in 2006, Plaintiff Carl Woods began to exgerce a series of incidents he believed
amounted to unlawful employment practicédaintiff Carl Woods complained

pt

ORDER ON MOTION FOR SUMMARY JUDGMENT - 12
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about Defendants’ conduct but nothingsitone to remedy the situation. After

Plaintiff's complaints, Defendants bega campaign of harassing retaliatory

conduct against Plaintiff Carl Woods.

Defendant retaliated agatri2laintiff Carl Woods becae he complained about

conduct he reasonably believed to be unlhefaployment practies in violation

of the Laws Against Bicrimination, RCW 49.60.210.
Id., 1 14.2 - 14.3.

Thus, while plaintiff's § 1981 claim does ndentify any specific pytected activity, his
Title VIl and RCW 49.60 claims refer to complaihts made regarding a “series of incidents
believed amounted to unlawful employment prasionhich followed his 2006 lawsuit. That
the protected activity was not the 2006 lawsselit but subsequent complaints he made to
oppose the treatment to which\was subjected after that 2006vkuit (and after his previous
manager retired). In the body of his complaindimiff specifically relats these allegations to

the time defendant Frankenhautmk on supervisory dutiedd., 1 5.7 — 5.8.

Informal as well as formal complaints @@mands are protected iattes under Title VII.

See Passantino v. Johnson & Johnson Consumer Prods.21i2ck.3d 493, 506 (9th Cir.2000).

However, in order to be a protected activityg Haintiff's opposition must have been directed
toward a discriminatory act by an player or an agent of an employ8ee Silver v. KCA, Inc.
586 F.2d 138, 140-42 (9th Cir.1978) (employee’s oppositi@anracially discriminatory act of
co-employee cannot be the afir a retaliation action).

Defendants have moved for summary judghoenplaintiff's retaliation claims on the
basis that he cannot demonstrate that he methithe requirements of a prima facie case.
opposing the motion, plaintiff states, as to thstfelement, simply that “Defendants cannot
dispute that Carl Woods enggd in protected activity when he made complaints of

discrimination to his supervisors and to Dieector of Maintenance & Alterations, Rick

he

is,

D
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Cheney.” Plaintiff's Opposition, Dkt. # 59, p. 21. That sentence, together with a citation fo
Passantinaegarding informal complaint (set forth abpvs the total substance of his statemg
on his protected activity. Nowhere has he poitdeany particular act or complaint which he
identifies as a protected activity. This conchysstatement quoted above wholly fails to meet
the Rule 56 requirement that a party “assgrthat a fact canndie . . . disputechust support
the assertion by: (Agiting to particular partsof materialsin therecord . . .or (B)showing
that the materials cited [by the opposing partyhdbestablish the absence ... of a genuine
dispute. . ..” Fed.R.Civ.P. 5§(&)(A), (B) (emphasis added). Riaff has both failed to cite tg
any evidence in the record, and failed to addrthe examples cited by defendants in their
argument. His opposition thus fails to establish the first elemens pfinna facie case of
retaliation. Further, without idé@fication of any partialar complaint, plaintiff cannot meet the
third requirement of his primfacie case, the causal connentbetween a specific protected
activity and a specific adverse employment action.

Nor has plaintiff adequately shown any asdecemployment action\While the scope of

an adverse action is broader for retaliation claimas for discrimination claims, even under th
broader view plaintiff fails to et the standards for his prima facase. In pointing to action$
which he claims are likely to deter a reasoaatbrker from making or supporting a charge of
discrimination, he lists the following: “[s]upervisor overlookinguberdination by employees

working under Woods,” “[rlepeated and ongoing acts of humiliatiorghli®man filing a false
allegation against Woods after Woods’ sebharassment complaint against Schlieman,”

“[s]upervisor discouraging Woods from filinggltomplaint and threatening Woods should h

D

proceed with the complaint,” and “[fJailure pyomote Woods after 11 successful years as a

Lead.” The Court notes that the two allitgas regarding the Schliemann complaint do not

ORDER ON MOTION FOR SUMMARY JUDGMENT - 14
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constitute adverse action as a matter of lawes€hallegations arise from plaintiff’'s complaint
“about Schlieman’s posting of bikiclad women on workplace walls .” and comments of a
sexual nature made by Mr. Schliemann. Claimp, Dkt. # 1, 11 30, 31. An employee’s
opposition to a discriminatory act of a co-employee cannot be the basis for a retaliation a
Silver v. KCA, Inc.586 F.2d at 140—42. Nor is a supervisor’s attempt to dissuade plaintiff
filing that complaint an adverse actioBurlington Northern & Sant&e Railway Co. v. White
548 U.S. 53, 68. The remaining three allegations will be addressed below.

After setting forth his allegations of adversaployment action, plafiff contends that

When taken together, these retaliatacys amount to a severe and sustained

campaign of retaliation thatas reasonably likely to skuade Woods from engaging

in protected conduct. Abseatudicial remedy, the typaf actions Woods asserts
defendants engaged in could discouragperoemployees from speaking freely about
discrimination.

Nor can there be much dispute that defergladtions of undermining Plaintiff as

an [sic] leadnot providing her with the mentorshghe needs to be successful at

her work and with her students, suborning student negative and sometimes unfour

allegations against plaintifiand cancelling plaintiff's @sses under the pretext of

“safety”dissuade others from bringing a complaint.

Plaintiff's Opposition, Dkt. #69, p. 22 (emphasis added).

As with his protected activitieplaintiff has completely failed to cite to the record to
establish a factual basis for hiteglations of adverse employmexttions. This is fatal to his
retaliation claim. In the absenoéa citation to a specific incidé or adverse action, establishi
the date of that adverse actitim causal connection element cantmmtanalyzed. Further, the
inclusion of argument from what is obviousiydifferent case compounds the problem by rais

a question as to how many of plaintiff's uncitamhclusory allegations, such as “repeated an

ongoing acts of humiliation” might actually arisem the other case, not plaintiff’s.

ction.

from

nded

5ing
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As plaintiff has failed to demonstrate anytioé three requirementsr a prima facie cas{
of retaliation, defendants’ motionfsummary judgment shall be gtad at to that claim as we
as to all statutory bases assertén light of this complete dposition of plaintiff's claims, the
Court need not reach the isafegqualified immunityof the individualdefendants.

CONCLUSION

Defendants’ motion for summary judgmenk{D# 55) is GRANTED as to plaintiff's
Title VII claims of hostile environment, diapate treatment, and retaliation against the
University of Washington and the State of 8Nengton, and these claims are DISMISSED.
Defendants’ motion is also GRANTED as to allptdintiff's claims of hostile environment,

disparate treatment, and retaliation broygiisuant to 8 1981Inad RCW 49.60 against the

individual defendants Rick Cheney and Al fkanhauser, and these claims are DISMISSED.

This Order disposes of all claims remagin this action. The Clerk shall enter

judgment in favor of defendants on all claims.

DATE: January 19, 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE

1”4
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