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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
LEHMAN BROTHERS HOLDINGS, CASE NO. C10-0172JLR
INC.,
o ORDER GRANTING
Plaintiff, DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

V.

EVERGREEN MONEYSOURCE
MORTGAGE COMPANY,

Defendant.

l. INTRODUCTION
Before the court are Defendant Evergim Moneysource Mortgage Company’s
(“Evergreen”) motion for sumnmg judgment (Dkt. # 27), an@laintiff Lehman Brothers
Holdings, Inc.’s (“LBHI") motion for summaryudgment (Dkt. # 28). Having reviewe(
the motions, the parties’ submissions in support and opposition thereto, the balang

record, and the governing law, and having tdeaal argument on June 2, 2011, the c(
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GRANTS Evergreen’s motion feaummary judgmerdn the basis of expiration of the
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statutory limitations period (Dkt. # 27gnd DENIES LBHI's motion for summary
judgment as MOOT (Dkt. # 28).
. BACKGROUND

LBHI filed this action against Evergreen January 28, 2010. (Compl. (Dkt. #
1).) LBHI alleges claims for breach of coadt and breach of press warranty arising
out of a Loan Purchase Agreement (“LPA&Mtered into between Evergreen and Aurgra
Loan Services, Inc. (“ALS’on June 16, 2000.S€eCompl.; Baker Decl. (Dkt. # 29)
Exs. 1-A & 1-C.) The LPA incorporates the terms and conditions of ALS’s Seller’'s

Guide. GeeCompl.; Baker Decl. Exs. 1-A & 1-C.Any loans purchased under the LRA

L4

were to be made “pursuant to the terms eortlitions of the Seller [sic] Guide.” (Baker
Decl.Ex. 1-A))

ALS is the wholly owned subsidiary bEhman Brothers Bank, FSB n/k/a Aurofa
Bank, FSB (“LBB”), and_BHlI is a parent corporatioof both LBB and ALS. (Baker
Decl. §4.) ALS is the authiaed agent, servicer, and/or master servicer for LBB and
LBHI for certain mortgage Ens in which LBB and LBHI have an interest, including the
mortgage loan that is the subject of this litigatiokl.) (LBHI contends that, through
assignment, it is the successor-in-interedt®B and ALS with respect to rights under
the LPA with Evergreen. (Comgt 3.) For ease of rafence, both LBB and ALS will
be referred to simply as “LBB” thughout the remainder of this order.

Evergreen is a mortgage banker. (Mdbscl. (Dkt. # 27-4) ®.) On November

16, 2001, Evergreen began sadlivarious loans to LBB puraat to the LPA. (Baker

Decl. 11 2, 5.) Under sections 703(1)3{@®) and 703(36) of the Seller's Guide,

ORDER- 2



10

11

12

13

14

15

16

17

18

19

20

21

22

Evergreen made certain representations, waesiand covenants regarding the accuf
and truthfulness of the information containedany Mortgage Lan File,” including
“the Mortgager’s application for the Mortgagean,” and “the property appraisal or
valuation.” (d. Ex. 1-C 88 703(1), 703(12), 703(36).)

LBHI asserts that Evergreen breached the representations, warranties, and
covenants within the Seller’'s Guide pertainiaga mortgage loan that Evergreen ente
into with Mr. Wayne Stiffler (“the Stiffletoan”) and subsequently sold to LBBSge
generallyCompl.) LBHI asserts that certain documents that Eeergsubmitted with
the Stiffler loan contain unie statements and misrepresentations. (LBHI Mot. (Dkt.
28) at 7.) First, LBHI asserts Mr. Stifflatisrepresented his base employment incon
the time he executed his application for a mortgage lddnat(8-11.) Second, LBHI
asserts that the origination appraisal oversttte value of Mr. Stiffler’'s property Id at
11-13.) LBHI asserts that pursuant te ®eller's Guide, Evergreen agreed to
“indemnify” LBHI for losses pertaining to nntgage loans containing misrepresentatic
in the loan files. Il. at 13-15.) LBHI has moved for summary judgment with regard
these claims. I4. at 13-24.)

Evergreen has also moved for summary judgment relying primarily on a vari

affirmative defenses.Sge generallfevergreen Mot. (Dkt. # 27).Dne of the affirmative

defenses raised by Evergreen in its mof@mrsummary judgment is expiration of the
statute of limitations for contract actionsd.(@at 22.) Mr. Sfifler executed his

application for a mortgage loamith Evergreen on April 22003. (Baker Decl. Ex. 1-

acy

red

ne at

NS

to

ety of

K.) The origination appraisalith regard to Mr. Stiffler'property is dated March 14,
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2003. (d. Ex. 1-L.) LBB purchased the Stiffléwan from Evergreenn May 12, 2003.
(Moley Decl. (Dkt. # 27-4) Ex. 5; Baker Dedl 7.) The Stiffler application and the
origination appraisal were docemis furnished to LBB at thene that the Stiffler loan
was sold to LBB. (LBHI Mot. at 8.) On Jue 2003, LBB sold andssigned the Stifflg
loan to LBHI. (Baker Declq{ 5-6 & Exs. 1-D & 1-G.)

On September 18, 2008, LBHI filed forluatary bankruptcy under Chapter 11

of the United States Bankruptcy Codeee In re Lehman Brothers Holdings, Inc., et al.

No. 08-1355(JMP) (Bakr. S.D.N.Y.). LBHI filed ths action agairtsEvergreen on
January 28, 2010 in aifort to preserve the value ib$ assets for the benefit of its
creditors in the bankruptcy greedings. (LBHI Resp. (Dk# 35) at 21.) However, LBI
did not execute a written aggment to assign its rights under the LPA and the Seller
Guide to LBHI until Felwary 24, 2011 (Baker Decl. Ex-H), more than one year aftel
LBHI filed suit on January 28010, and more than twears after LBHI filed for
bankruptcy on September 18, 2008.
1. ANALYSIS
A. Standards

Summary judgment is appropriate if thieadings, the discovery and disclosure
materials on file, and any affidavits, wheewied in the light modavorable to the non-
moving party, “show that there is no genuine dispute asyanaterial fact and the
movant is entitled to judgment as a matklaw.” Fed. R. Civ. P. 56(a¥ee Celotex

Corp. v. Catrett477 U.S. 317, 322 (1988%alen v. County of Los Angele¥7 F.3d

of

WJ

S

652, 658 (9th Cir. 2007). The moving pabtyars the initial burden of showing there i
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no genuine issue of material fact and thabhshe is entitled to prevail as a matter of
law. Celotex 477 U.S. at 323. If the moving party meets his or her burden, the
nonmoving party must go beyd the pleadings and identifgcts which show a genuing
issue for trial. Cline v. Indus. Maint. Eng’g. & Contracting C&00 F.3d 1223, 1229
(9th Cir. 2000). The non-moving party “musake a showing sufficient to establish a|
genuine dispute of material fact regarding éxistence of the essential elements of h
case that he must prove at trialGalen 477 F.3d at 658.
B. Statuteof Limitations

Both parties agree that Nevork substantive law govesrthis contract action.
(SeeLBHI Mot. at 15-16; Evergreen Mot. at 8ee als@Baker Decl. Ex. 1-C § 713 (“Th
[LPA] shall be construed in accordance wiitle substantive law of the State of New
York. . ..").) In New York, tle statute of limitations with regard to a contract action
six years. CPLR § 213(2) (McKinney). The statute of limitations for contract actio
begins to run from the date of the first gltel breach, even in the event that damages
not accrue until a later dat®&lat’l Urban Ventures, Inov. City of Niagara Falls910
N.Y.S.2d 615, 616 (ApDiv. 2010) (citingEly-Cruikshank Co., Inc. v. Bank of
Montreal,81 N.Y.S.2d 399, 402 (App. Div. 1993)).

As noted above, LBB purelsed the Stiffler loafrom Evergreen on May 12,
2003. (Moley Decl. Ex. 5; Baker Decl. ®/Ex. 1-J.) Accordingo LBHI, at the time
that LBB purchased the loathe Mortgage Loan File “coained untrue statements anc

misrepresentations” (LBHI Mot. at 7),dluding misrepresentations concerning Mr.

S

S

do

Stiffler’'s income (d. at 8-11), and misrepresentatia@cerning the value of the

ORDER- 5



10

11

12

13

14

15

16

17

18

19

20

21

22

property (d. at 11-13). Evergreen asserts, thereftirat the statute of limitations with
regard to LBHI's breach of edract claims began to run dtay 12, 2003, the date that
LBB acquired the loanSee, e.g. Hernandez v. Bank of Nova Sce&@i8,N.Y.S.2d 45, 4
(App. Div. 2010) (holding that limitations ped for breach of contractual undertaking
against a bank began to run when the bdlelgedly provided fals information to an
accounting firm in breacbf those undertakings).If the accrual date is May 12, 2003,
then the applicable six-yelmitations period expired oWay 12, 2009. Because LBH
did not file suit until January 22010, more than eight montaer termination of the
limitations period, Evergreen asserts that LBHbfsach of contract claims are barred.
(Evergreen Mot. at 22.)

LBHI responds to Evergre&nstatute of limitations argument in a number of
ways. First, LBHI asserts that the statute of limitations accruaislattually Novembe
7, 2009, rather than May 12003. On October 8, 2009, a representative of LBHI se
letter to Evergreen demanding paymenttfer $135,662.66 loss IH suffered on the
liquidated Stiffler loan. (Moley Decl. EX2.) LBHI asserts tit Evergreen breached
sections 710 and 711 of the Seller’s Guigdailing to “indemnify” LBHI for this loss
within thirty (30) days of LBHI's demand(LBHI Resp. (Dkt. # 35) at 22 n.7.) As a

result, according to LBHI, its breach ofrtoact claims againgvergreen actually

! The fact that LBHI may not have discogd Evergreen’s alleged misrepresentation
until a later date does not alter théiation of the limitations periodHernandez908 N.Y.S.2d

)

=

Nt a

at 46
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accrued on November 7, 2009 (30 daykieing LBHI's October 8, 2009 demand),
rather than on May 12, 2003ld)

LBHI's argument concerning the statuteliafitations accrual date is flawed.
First, Evergreen’s duty undeecions 710 and 711 to eithrepurchase mortgage loans

“indemnify”?

for losses incurred as a result of artgage loan is only triggered by “a
breach of any of the represations, warranties, or covanta contained in Section 700
through 710 herein. . ..” (Baker Decl. ExClat § 710.) As noted above, Evergreen
alleged to have provided the subject misegpntations to LBB oklay 12, 2003. Unde
New York law, the statute of limitations bagito run from the date of the first alleged
breach of a contractSee Nat'l Urban Venture910 N.Y.S.2d at 616. Thus, even
assuming that Evergreen’s failure to p8H| $135,662.66 byNovember 7, 2009
constituted a breach of the ARnd Seller’s Guide, it wodlnot have commenced the

running of the statute of limitations. LBldiay not extend the accrual date of the staf

of limitations simply by delaying its demand for paymedahn Automotive Warehous

% The fact that LBHI refers to Evergresrdlleged obligation as one of “indemnity” dog

not alter the commencement date of the linotaiperiod. Under New York law, a claim for
contractual indemnity ordinarily accrues either when judgmestitered or liability is imposed
upon the party seeking indemnificatiaee, e.g., Roldan v. Allstate Ins. Gal4 N.Y.S.2d 359,
363 (App. Div. 1989), or when the party seekimgemnification has satisfied a judgmesgg,
e.g., McCabe v. Queensboro Farm Prods., [282 N.Y.S.2d 400, 402-03 (1968). However,
despite LBHI's characterization of its claim@se for “indemnity,” and despite the imprecise
use of this term in the Seller's Guide, LBHIshaot alleged it suffered any liability to a third-

party. Rather, LBHI's allegatiormprise a straightforward ahaifor damages pertaining to TS
I

predecessor’s purchase of the Stiffler loaBegCompl.) New York courts have rejected simi
attempts by plaintiffs to improperly circumvenatites of limitations bgimply recasting their
claims as ones for indemnitysee, e.g., Germantown Central ScHowdt. v. Clark, Clark, Millis
& Gibson,743 N.Y.S.2d 599, 605 (App. Div. 2002) (citingwn of Brookhaven v. MIC
Property and Cas. Ins. Cor®68 N.Y.S.2d 37, 37 (App. Div. 1997)).

or

IS

ute

E,

S

ar
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Inc. v. Am. Zurich Ins. C0916 N.Y.S.2d 678, 680 (Apiv. 2011) (finding contention
that contract claims did not accrue untihgend for payment withdumerit). To find

otherwise would allow LBHI to essentialiyrcumvent the statute of limitations by

indefinitely deferring its demand for paymem.cause of action for breach of contract

accrues when the party making the claim psssg a legal right tdemand paymentd.

“Where, as here, the claim is for paymena&um of money allegedly owed pursuant
a contract, the cause of action accrues wherparty making the claim] possesses a
legal right to demand paymentld. (quoting Minskoff Grant Realty & Mgmt. Corg79
N.Y.S.2d 485, 48TApp. Div. 2010)). The date upavhich LBHI (or its predecessor

LBB) could have initially demaded payment for Evergreerdieged misrepresentatior
was May 12, 2003 — the same day that LBBchased the Stiffler Bn from Evergreen.

LBHI also counters that its clainase saved from Evergreen’s statute of

limitations defense pursuantpoovisions contained withiitle 11 of the United States
Code (“the Bankruptcy Code”). On Septber 15, 2008, LBHI commenced voluntary|
bankruptcy under Chapter dfthe Bankruptcy Cod®.Section 108(a)f the Bankruptcy

Code states:

% The court is permitted to take judicial notice of documents filed in a bankruptcy c3
In re Soporex, Inc446 B.R. 750, 765 n.12 (Bankr. N.D. Tex. 2Q1The court, therefore, takd
judicial notice of LBHI's Clapter 11 bankruptcy filingSee In re Lehman Brothers Holdings,
Inc., et al.,No. 08-13555 (JMP) (Bankr. S.D.N.Y.). Pursuant to sections 1107(a) and 110§
the Bankruptcy Code, LBHI is authorized to operiés business and manage its properties a
debtor in possession for the bénef its creditors, and it is on this basis that LBHI is
prosecuting the present actioBeell U.S.C. 88 1107(a) & 1108.

—

(0]

1S

nSe.
S

B of
5 a
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If applicable nonbankruptcy law, aorder entered in a nonbankruptcy
proceeding, or an agreement fixepexiod within which the debtor may
commence an action, and such periodri@sexpired beforéhe date of the
filing of the petition, the trustee may commence such aciiby before the

later of -- (1) the end of such p&d, including any suspension of such

period occurring on or after the mmmencement of the case; or (2) two

years after the order for relief.
11 U.S.C. 8§ 108(a). The commencemerd wbluntary Chapter 11 case constitutes a
“order of relief” under section 108(a)(2). 11 U.S.C. § 301(b). Thus, pursuant to se
108(a)(2), LBHI asserts that it had twaaye from the date it filed for voluntary
bankruptcy to commence tHaswsuit because the six ydanitations period had not yet
expired when LBHI filed itbankruptcy petition. Accordgito LBHI, therefore, the
limitations period, adjusted by section {(®fa), would not expirentil September 15,
2010, more than eight months following theéedthat LBHI filed suit. (LBHI Mot. at 21
22.)

LBHI's arguments with regard to appditon of the Bankruptcy Code, however,
are also flawed. The only written assigniagreement before ¢hcourt between LBHI
and LBB with regard to rights under theARnd Seller's Guide idated February 24,
2011 — more than a year afteBHI commenced suit in thigction on January 28, 2010
(CompareBaker Decl. Ex. 1-Hvith Compl.) Thus, by the time LBHI had acquired
rights on February 24, 2011 to bring ati@t under the LPA and Seller’'s Guide again
Evergreen, the statute of limitations oBR’s claim against Evergreen had already

expired — irrespective of whether the statof limitations expird on May 12, 2009, or

on September 15, 2010 as ad@d by section 108(2)(a) tife Bankruptcy Code.

=]

ction

St
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LBHI nevertheless asserts that the Felyr24, 2011 assignment is valid becau

it was executed prior to trial.SéeLBHI Reply (Dkt. # 38) at 1112.) Some courts have

found that such assignmentseented after suit has been @ilbut before trial, are valid
so long as the defendasuffers no prejudiceSee, e.gDebuque Stone Prods. Co. v.
Fred L. Gray Co0.356 F.2d 718, 723-24 (8th Cit966) (“We cannot accept [the
defendant’s] argument thatelassignment was invalid becaitseas made after this su
had been filed. . . [, wherfif]he assignment occurred after filing, but before trial, and
[the defendant] suffered nogyudice therefrom . . . ."Decorative Ctr. of Houston, L.P
v. Direct Response Pubs., In264 F. Supp. 2d 53543-44 (S.D. Tex. 2003) (finding
that plaintiff had standing to bring suit evimough assignment providing basis for sui
was made one year after the initiation of litiga, after the close of discovery, and aft
defendant moved for summary judgmentgnhthere was no prejudice to defendant
based on the timing of the assignmeltlikyar v. SramekiNo. C07-03533, 2008 WL
4891020 at *4 (N.D. Cal. Now.2, 2008) (“An assignment mea after the suit has been
filed is not invalid if the assignment was deabefore trial, and the defendant is not
prejudiced. . . [and] . . . does not . . . ltse right to assert any defenses against the
assignee which it could have asserted against the assignor.”).

In this case, however, Evergreen wosldfer prejudice if the court were to
recognize the post-filing assignment. LBf#&d suit on January 28, 2010, and thus d
not assert a claim based on the LPA andSisiéer’'s Guide prior tohe expiration of the

May 12, 2009 statute of limitations on the orgjinlaim. Thus, thémeliness of LBHI's

it

1%
—_

d

claim depends on the two-yeattension to the statute lrihitations provided by the
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Bankruptcy Code in sectidtD8(a)(2), 11 U.S.C. § 108(a)(&nd the relation back of the
February 24, 2011 assignméeatthe date thahe complaint was filed on January 28,
2010. In remarkably simifacircumstances, thidinth Circuit refusd to recognize an
assignment that was granted after the filing ebmplaint, whersuch recognition would
serve to revive a claim previouslytarguished by the limitations perio&ee United
States ex rel. Wulff v. CMA, In890 F.2d 1070, 1075 (9th Cir. 1989) (citidgited
States ex rel. Texas Portland Cement Co. v. McG88,U.S. 157 (1914)). M/ulff, the
Ninth Circuit held that a conigint that was amended to ek acquisition of a cause of
action by assignment did not relate backemFederal Rule of Civil Procedure 15(a)
where the action had been commenced in circumstancesah ahparty with no cause
of action file[d] a lawsuit to toll the state of limitations andeight months] later
obtain[ed] a cause of action through assignmeiat.”

Further, courts have held that the exten®f time to filesuit provided by section
108(a)(2) applies only to claintkat the debtor could havedmght prior to or on the date
of the bankruptcy filing.Sender v. Mani23 F. Supp. 2d 115%166 (D. Colo. 2006)
(citing In re Drywall Supply, Inc.111 B.R. 933, 935 n.2 (D. Colo. 1990));re Read,
442 B.R. 839, 844 (Bankr. M.D. Fla. 20(1$ection 108(a) is only available to extend
the period for prepetition claims”). Section 18%R) does not afford relief with regard|to
claims for which the limitatins period has expired pritw filing of the debtor’s

bankruptcy petition.See In re Soporex, In@46 B.R. 750, 772 (BamkN.D. Tex. 2011)

U

At the time that LBHI filed bankruptcy on fember 15, 2008, LBHiad no right to sue

Evergreen based on the LAthe Seller's Guide because the assignment of LBB'’s

ORDER- 11
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rights under those documerlisl not occur under Februa®¢, 2011. Because LBB’s
claims were assigned to LBHI after the date.BHI's bankruptcy petition, the extende
statute of limitations does not apply to these clai®snder423 F. Supp. 2d at 1166
(“Since [plaintiff's] claim on behalf of the . trust were assigned to him after the datg
the bankruptcy petition, the extended s&itlimitations does not apply to these
claims.”) (citingln re Ward,42 B.R. 946, 950 (Bankr. M.Oenn. 1984)). Accordingly
the court finds that section 108(a) of thenBauptcy Code does not apply to extend th
statute of limitations with regard to LBH contract claims against Evergreen.
Nevertheless, LBHI asserts that desfiie February 24, 2011 date on the
assignment agreement betweerHlBind LBB, the assignment of LBB’s claims to LB
actually occurred earlier than this date. (UBReéply at 12 n.5.) The only evidence in
the record that LBHI cites to support tiistion is a statement the recitals of the
February 24, 2011 assignment. The portiothefrecitals reliedpon by LBHI states in
full:
WHEREAS, in furtherane of Assignor’'s [LBB]sale of the Mortgage
Loans to AssignedLBHI] and of Assignee’s investment purposes in
acquiring the Mortgage Loans, Agebr and Assignee have previously
agreed to have Assignor assign, sf@an and convey to Assignee rights and
remedies Assignor may have with respto the Mortgage Loans under the
Agreements between Assignor and th&ellers identified on Exhibit A, to
the extent such rights and remedies assignable under the terms of such
Agreements, and Assignor and Assigmew wish to document that prior
agreement.

(Id.) LBHI argues that the statute of limitatiossan affirmative defense with respect {

which Evergreen bears the burden of pra@BHI Reply at 12 rb.) LBHI further

d

g

of

1%

HI

o

argues that because “Evergrdes not offered any summgungdgment evidence as to
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when the previous agreementtbé assignment of rights and remedies referenced in
Assignment Agreement occudié Evergreen “has failed to meet its burdend.)(
LBHI's argument concerning the recitalthe February 24, 2011 assignment
agreement also fails. Eveegn carries the burden of ddishing a failure to comply
with the statute of limitationsChachas v. City of ENg15 F. Supp. 2d 1193, 1203 (D.
Ariz. 2009) (citingHoughton v. Soutt§65 F.2d 1532, 13 (9th Cir. 1992)). As the
party moving for summary judgment, Evezgn also carries the initial burden of
establishing the absence of a genuine issuecofifith regard to the affirmative defens
Id. The only assignment between LBB and LBHattis actually before the court is the
one dated February 24, 201Baker Decl. Ex. 1-H.) kieed, the Februga 24, 2011
assignment is the only assignment thAH| has offered into evidencée As
demonstrated by Evergreen and discusbede this assignment, which occurred afte
LBHI filed for bankruptcy on September 1208 and after LBHI filed suit against
Evergreen on January 28, 20iineffective to save LBHI's contract claims from
Evergreen’s defense of expiration of thatste of limitations. Thus, Evergreen has
carried its initial burden with regard to itsotion for summary judgment on the statute

limitations.

* In his declaration on LBHI’s behalf, Johnkga states that “LBB and LBHI entered if
an Assignment Agreement (the ‘Assignment’)erdby LBB assigned to LW all of its rights
and remedies in and to its agreements with green relating to the Stiffler Loan, including al
rights in and to any and all representations, ardres, and covenants Evergreen made to LB
its agreements and the SelleBside and rights to repurchase and indemnify remedies, amc
other things.” (Baker Decl.@.) In making the foregoing sehent, Mr. Baker cites only the
February 24, 2011 assignment agreemeat. (¢iting Ex. H-1).) He makes no reference to af

the

D

-

of

Ito

B in
le]

vy

earlier assignment agreement between LBB and LBHI.
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Because Evergreen has met its initial burdle@,burden then shs to LBHI to set
forth specific facts showing the existence of gaaussues of material fact with regard
Evergreen’s statute of limitatns affirmative defenseChachas615 F. Supp. 2d at 120
In order to save its claim from Evergreestatute of limitations defense, LBHI must
raise a factual issue concerning angssient of LBB’s rights and remedies that
occurred prior to the filing dfBHI's September 15, 2008ankruptcy petition. If such
an assignment exists, thiems incumbent upon LBHI tproduce evidence of the
previous assignment to withstand sumnjadgment. Other than vague statements
concerning the possible existence of an eaalésignment contained within the recitals

the February 24, 2011 assignment, LBHI hiisred no suclevidence. Indeed, a caref

reading of the recital language does ndidate that an earlier assignment was actually

executed. The recital language merely sttitasthe parties “previously agreed to hav
[LBB] assign” its rights. It does not stateat any such assignment was ever actually
executed.

“A non-movant’s bald assertions amere scintilla of evidence are both
insufficient to withstand summary judgmen&TC v. Stephanchils59 F.3d 924, 929
(9th Cir. 2009) (citingsalen v. Cnty. of Los Angeles/7 F.3d 652658 (9th Cir. 2007)).
At most, LBHI has offered a mere scintilla of evidence conceramalleged assignme
that occurred prior to the Beuary 24, 2011 assignment. Further, there is not even g
scintilla of evidence concernirtge date of any purportegrlier assignment, or more

specifically that the date was prior to LBslbankruptcy petition. LBHI has failed to

to

b Of

ul

e

|

produce this evidence evémough such evidence logicallyould be both within LBHI's
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control and critical to LBHI’s ability tavithstand summary judgment regarding the

limitations period. Absent any evidenoencerning the actual execution of a prior

assignment or the date of any such executif@court finds that thscintilla of evidence

offered by LBHI in the recita of the February 24, 2011 assignment is insufficient to
withstand summary judgmenit.

Finally, LBHI asserts that the court should not enter summary judgment with
regard to the statute of limitations becauserBkeen failed to raise it as an affirmative
defense in its answer to thengplaint. Althoughin a diversity action, the federal court
must apply the applicable state statute oftations, the Federal Rules of Civil Proced
determine the manner and time in whichdleéense may be raisashd when waiver
occurs. Han v. Mobil Oil Corp.,73 F.3d 872, 877 (B Cir. 1995);Perry v. O’'Donnell,
749 F.2d 1346, 1353 (9th Cir. 1985). Undefdial law, absent a showing of prejudice
by the plaintiff, a defendant may raise an affirmative defense forrgtdifne in a motiof
for summary judgment, including the de$e of the statute of limitationgian, 73 F.3d

at 877 (stating that “we have ruled thatadiirmative defense based on the lapse of a

® During oral argument, counsel for LBHI agse that there was an earlier 2008 writtg

assignment between LBB and LBHI that namernharous entities and included various LPAS.

Counsel for LBHI admitted, however, that theA_Rvolving Evergreen was not included in th
earlier 2008 written assignmenn any event, there is no eweidce of this earlier written
assignment before the court. Counsel for LBHI also indicated during oral argument that t
may have been an earlier oral assignmetwdéen LBHI and LBB concerning the Evergreen
LPA. Again, LBHI has not submitted any susbidence to the court even though, as a party|
the alleged oral assignment, this evidence logicatiyld be within LBHI's control. Further,
under New York law, an oral agreement $sign a right to purchasemortgage loan is
governed by the Statute of Frauds, #retefore ordinarily unenforceabl&ee Ognenovski v.
Wegmany713 N.Y.S.2d 594, 595-96 (App. Div. 2000).

ure

A4

en

e

here

to

ORDER- 15



10

11

12

13

14

15

16

17

18

19

20

21

22

statutory limitation period may be raiskmxt the first time on a motion for summary
judgment when there is nogpudice to the plaintiff.”);Rivera v. Anayar26 F.2d 564,
566 (9th Cir. 1984).

LBHI has asserted that it is prejudidegicause “it has not been afforded any
opportunity to respond until moor conduct any discoverylaged to this defense.”
(LBHI Resp. at 20.) First, the fact thHaBHI’s initial opportunity to respond to
Evergreen’s statute of limitations deferm&eurred during the course of summary
judgment briefing does not demonstrate prejudice. The parties have had had amp
opportunity to address thesue in their summary judgment briefs and accompanying
filings. Under these circumstances, LBHEh®t been prejudiced in its ability to
respond.See Sedivy v. City of Boi$¢p. 1:05CV00083, 200@/L 1793607, at *3 (D.
Idaho June 28, 2006) (findirtgat although statute of limitations was not raised until
motion for summary judgmenplaintiff had ample opportunity to respond in her
opposition brief)see also Cedars-Sinai MeCtr. v. Shalalal77 F.3d 1126, 1128-29
(9th Cir. 1999) (finding no prejudice to plafiwhere affirmative defense of the statut
of limitations was not raised until defendant’plyebrief because plaintiff was able to f
a sur-reply). Second, LBHI does not indicateat discovery it would need to undertal
from Evergreen in order to avoid any allegedjpdice with regard to Evergreen’s stat
of limitations defense. Information conoerg an earlier assignment by LBB to LBHI
concerning rights under the LPA or the Se#iéBuide would logically be within LBHI's

and not Evergreen’s, controRlthough LBHI had the oppauhity to present any such
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evidence that may exist in response to Bren’s motion for summary judgment, LBK
chose not to do so.

Counsel for LBHI also asserted duriagal argument that LBHI was unable to
obtain the information it needed from LBBrespond to the statute of limitations issus

because by the time Evergreaised the issue the discoyeautoff had already occurre(

and therefore LBHI could nossue any formal discovery requests to LBB. The court i

not persuaded with regardt8HI’s inability to obtain the iformation from LBB. First,
because LBHI is a party to the alleged eadigsignment, any evidea concerning this
assignment would logically be within LBHI's, agll as LBB’s, control. Further, LBB
a wholly owned subsidiary of LBHI and #swe court does nainderstand why LBHI
would need to issue formal discovery requéestxrder to obtain information from LBB.
Indeed, the Ninth Circuit has stated tHal corporation must produce documents
possessed by a subsidiary that the paremtpany owns or wholly controlsUnited
States v. Int'l Union of Petrelm and Indus. Workers, AFL-CI870 F.2d 1450, 1452
(9th Cir. 1989)see also In re ATM Fee Antitrust Litigatid?83 F.R.D. 542, 544-45

(N.D. Cal. 2005). Thus, theability to issue formal discovg to LBB is no excuse for

LBHI's failure to produce evience in contravention to Exggeen’s statute of limitations

defense or to raise a material issue of featranting the denial of summary judgment

favor of Evergreen.
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Finally, the court notes that LBHI failed move pursuant to Federal Rule of Ci
Procedure 56(d) (formerlyenominated as Rule 56(f)pr a continuance to conduct
additional discovery on the statute of limitatiossue, and failed to demonstrate its ne
for such a continuance “by affidavit or declaratio®éeFed. R. Civ. P. 56(d).
“References in memoranda and declaratitmna need for discovery do not qualify as
motions under Rule 56(f) [now &#)],” and “[f]ailure to comply with the requirements
of Rule 56(f) [now 56(d)] is proper ground for denyingsgiovery and proceeding to
summary judgment.’California v. Campbell138 F.3d 772, 779 (9th Cir. 1998) (quoti
Brae Transp., Inc. v. Coopers & Lybrari®tf0 F.2d 1439, 144@®th Cir. 1986)).
Accordingly, the court finds that the entsfysummary judgment in favor of Evergreen
based on an expiration of the statute oftitions for contractss appropriate.

V. CONCLUSION

Based on the foregoing, the court &RTS Evergreen’s motion for summary

judgment with regard to the statute of liatibns affirmative defense. (Dkt. # 27.)

Because the court grants Evergreen’siomoon this ground, the court finds it

® The advisory committee’s notes to FBd.Civ. P. 56 with regard to the 2010
amendments state that “[s]ubidion (d) carries forward ithout substantial change the
provisions of former subdivisn (f).” Fed. R. Civ. P. 5&dvisory committee’s notes.

Vil

red

" The court also notes that LBHI did not even execute the February 24, 2011 assignment

until after the November 17, 2010 deadline for amending pleadings and the January 18, 2
discovery cutoff had already padsen light of this timing, LBl is in a poor position to
complain that Evergreen did not timely ametscanswer to plead the statute of limitations
affirmative defense in order to allow discovery the assignment issue. If there were any
prejudice to LBHI in the timin@f Evergreen’s assertion of ts&atute of limitations defense,

011

which the court finds there is nohe prejudice would be at leastpart of LBHI's own creation
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unnecessary to reach the various other grounds for summargguatigsserted in
Evergreen’s motion. In dition, the court DENIES LBI's motion for summary
judgment (Dkt. # 28) as MOOT.

Dated this 6th daof June, 2011.

W\ 2,905

JAMES L. ROBART
United States District Judge
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