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hington Department of Corrections et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JEAN RHEA,
No. C10-0254 BHS/KLS
Plaintiff,
V. ORDER GRANTING MOTION TO

COMPEL PRODUCTION
WASHINGTON DEPARTMENT OF
CORRECTIONS, KENNETH TAYLOR,
and DR. STEVEN HAMMOND,

Defendants

Presently before the court is PlainsffViotion to Compel Bicovery. ECF No. 28.
Plaintiff Jean Rhea asks for an order ceitipg Defendant Washington Department of
Corrections (DOC) to fully rgmnd to her sixth interrogatorya fifth request for production.
Having reviewed the motion, DOC'’s response (BGF- 31), Plaintiff's reply, and balance of th
record, the court finds that tiheotion to compel should be gradtand that Plaintiff be awardeg
her costs and attorney fees.

BACKGROUND

Plaintiff filed this lawsuit on Februard, 2010, alleging that Defendants refused to
provide her with necessary medical care asdlllity accommodations in prison. ECF No. 1.
On July 2, 2010, this court issued a Repad Recommendation, recommending that the Col
grant Plaintiff a preliminary janction requiring Defendants &range for Plaintiff to be
examined by Dr. Doug Smith, and to authorjzexform and/or fatitate any treatment
recommended by Dr. Smith. ECF No. 18.eTistrict Court adopted the Report and

Recommendation and granted Plaintiff a preliminary injunction on September 17, 2010. |
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No. 24. According to Defendant DOC an ipdadent evaluation has occurred and no surge
for the neuroma was recommended. ECF No. 31, p. 3.

After filing her preliminaryinjunction motion, Plaintifserved DOC with her First
Interrogatories and Requests for Productiated June 28, 2010. ECF No. 29, § 3, Ex. 1.
Defendant’s responses to the discoveguests were due bylonday, August 2, 2010See Fed.
R. Civ. P. 34(b)(2); 6(d); 6(a)(1)(C). On July 27, 2010, Defendant’s attorney requested an
extension and the parties agreed to an amdititwo weeks. ECF No. 29, 4. On August 11,
2010, Defendant’s counsel requesstmother extension and Plaifs counsel agreed to an
extension until August 31, 2010d. 1 5. Plaintiff did not reéee DOC'’s discovery responses
until September 2, 2010d. | 6.

On September 24, 2010, Plaintiff’'s counsel acted DOC'’s counsel to discuss concer
with DOC'’s discovery responsefd. 7. Defense counsel agreed to provide supplemental
discovery and/or further farmation by October 8, 2010d. 1 8. DOC supplemented its
discovery responses on October 7, 20D.{ 9. On October 8, 2010, Plaintiff's attorney
notified DOC’s counsel that a number of DO@sponses remained incomplete, and asked
DOC to provide complete discovergsponses by October 14, 20168. DOC produced some
additional documents on October 20, 2014).

On November 13, 2010, more than two weekard@laintiff filed her motion to compel
and on the same day Plaintiff was required toHée reply brief, Defendants provided its Third
Supplemental Responses to Plaintiff'sativery requests. ECF No. 31, p. 4.

Plaintiff seeks an order compelling morergaete responses to her discovery requests
because, she argues, it is evident that lEXDZ employees have not produced responsive

documents and that they have not been askpbtade the specific information called for in th
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discovery requests. Plaintiff alseeks an order awarding her c@std attorney fees incurred i
bringing this motion. DOC argues that the motion is premature, that it has not rested on it
objections, and that it continsiéo cooperate in discovery.
STANDARD OF REVIEW

The Federal Rules of Civil Procedur@yide that “[p]artiegnay obtain discovery
regarding any nonprivileged matter that is relewarany party’s claim or defense — including
the existence, description,tnee, custody, condition, and loaati of any documents or other
tangible things and thdentity and location of personshw know of any discoverable matter.”
Fed. R. Civ. P. 26(b)(1). Relevantormation need not be admis®lat the trial if the discovery
appears reasonably calculated to leatthéodiscovery of admissible evidende.

When a party fails to answer an interroggtonder Rule 33 or fails to permit inspectio
of documents under Rule 34, the requesting pagy move the court for an order compelling
discovery. Fed. R. Civ. P. 37(a)(3). For purposes of such a motion, “an evasive or incom
disclosure, answer, or response must be treated as a failure to descdvser, or respond.” Fe(
R. Civ. P. 37(a)(4).

DISCUSSION

A. Request for Production No. 5.

Plaintiff's Request for Production No. 5 states:

To the extent not already producedé@sponse to previous requests, please

produce all correspondence, memoranda, gspreotes, text messages, voicemail

messages, kites, grievances, and other deatsithat refer or pertain in any way

to the Plaintiff's medical, m#al health, classificatioand access issues that are

the subject of this lawsuit.

ECF No. 29, 1 3, Ex. 1 at p. 13.
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On September 2, 2010, after the deadlimefpecting had passed, Defendants providg
the following response:
Objections. This request is ovellyoad and unduly burdensome as defendants
cannot know with reasonable certaintyhiére exists documents which “refer or
pertain in any way” to the issues in thisvkuit. As such, thisequest is a trap for
defense attorneys.
Id. § 10, Ex. 4 at p. 14. Along with these objaati, DOC produced a set of emails and other
documents that had been gathered from seven employde€x. 4 at p. 15. There were no
documents from Ken Taylor, a Defgant in this lawsuit.
Plaintiff's counsel notified DOC'’s attoety that DOC’s response appeared to be

incomplete because it did not include respamsioecuments from key witnesses such as Ken

Taylor. Id. § 7, Ex. 2. DOC'’s attorney responded tmatvould follow up to ensure that all

persons with potentially relevant documemtsduce those documents. ECF No. 32, 1 3, Exh.

at pp. 2-3. On October 7, 2010, DOC produced responsive documents from two additiond
witnesses, including Mr. Taylodd. § 10, Ex. 4 at p. 15 (first sugphental answer). Plaintiff's
counsel contacted defense counsel the next day, noting thabthefon was still incomplete.
Id. § 9, Ex. 3. Defendant responded by producingaés and other documents gathered from
four additional witnessedd. 1 10, Ex. 4 at p. 16 (second supplemental answer).

Plaintiff argues that it is ear from the documents produdéds far that numerous DOQ
employees have documents in their possessgponsive to RFP No. 5 that DOC has failed tg
produce. ECF No. 28, pp. 4-5. For examplefoiewing DOC employeesppear as senders (
recipients of e-mails pertaining toetissues raised in this lawsuit:

John Scott Blonien (see documents 02060024-26, 02130055-59, 02130141-42)

William Hayes (see documents 02060034, 02060036-37)

Eric Hernandez (see document 02070001, 02130109)
Christina Abby (see documents 02060017, 02060027, 02070013-19; 02080001;
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02100001-07, 02120014-16, 02130109)

Andrea Baccetti (see documents 02070014-17)

Michael Watkins (see documents 02070016-17)

Pamelyn Saari (see document 02080012)

Barbara Curtis (see documents 02080012-13, 02140001, 02140014)

Earl Wright (see document 02100010)

Bobby Baker (see documents 02100006, 02130006-07)

Brent Taylor (see document 02130109)

ECF No. 29, 1 11, Ex. 5. Although it is undisputed #ibdf these witnesses sent or received
mails pertaining to the issuestims case, none of these witnesses have produced document
response to Plaintiff'discovery requestdd. § 10, Ex. 4 at pp. 14-1Gsting DOC employees
who produced documents in response to RFFSINoDOC acknowledges that several of thess
witnesses were not evesked to search their records for responsive documduks Ex. 4 at pp.
8-9 (identifying those DOC employees who wasied to search their computers and e-mail
accounts for electronic records responsov@laintiff’'s discovery requests).

Plaintiff also argues that it least a couple afistances, it appeatisat witnesses in
possession of responsive documents failed to raajaod-faith effort to search for and produg
those documents. For example, one of thenBfs physicians, Dr. Mary Colter, claims she
spent five minutes searching leamputer hard drive for documerertaining to the Plaintiff.
ECF No. 29, 1 11, Ex. 5 (see document 02180084ter initially finding no relevant
documents, Dr. Colter latproduced two e-mail stringgertaining to Ms. Rheald. (see
documents 02180002-05). However, the recdildets that Dr. Colter sent or received
numerous other e-mails that would bepassive to Plaintiff's discovery requestsl. (see
documents 02060011, 02060027, 02060034, 02060036-37, 02130109, 02190004).

Dr. Colter’s failure to locate and produce thesnails demonstrates that DOC’s response to

Plaintiff's discovery request is incompletBlaintiff suggests that possible reason for the
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incomplete response is because, according to Dr. Colter, she searched only her computer hard

drive. 1d. (see document 02180001). However, DOC eyg® e-mails may be stored not only
on an individual’s hard drivdyut also on DOC'’s e-mail servassa user’'s home directory on a
DOC file server. ECF NO. 29, 1 10, Ex. 4at 6-7 (describing where DOC employee e-mail
are stored).

Similarly, after spending ten minutes seangha single folder on her hard drive (the “M
Documents” folder, which generally does not eamte-mails), witness Gloria Doyle located af
produced a single, one-page document in regptmnBlaintiff's discovery requestdd. § 11,

Ex. 5 (see documents 0220001-02). However, doctsneaduced by other witnesses show t
Ms. Doyle was the sender or recipient diete-mails pertaining to the Plaintififd. (see
documents 02070015 — 19, 02100006, 02130007). Thugpetapthat MDoyle failed to
search all locations where DQ¥nployee e-mails may be stored.

In addition to e-mails, Plaintiff's couabknotified DOC’s attorneys about other
documents that are responsive to her discoraguests but that wermst produced. ECF No.
29, 112, Ex. 6. These include copies of thite¥” sent by the Plaintiff to a DOC employee
named Vicki York and pertaining the Plaintiff's disability andher ability to participate in
programming.ld. DOC has not produced these kiteg, lmas it offered any explanation as to
why they are not availabldd.

DOC first argues that Request for Productiam 5 is for “tangential” information not
related to the underlying issoéwhether the DOC'’s refusal fwrovide Plaintiff with a new
prosthesis, newly-fit her curreptosthesis, and/or surgicallgpair her neuroma violated
Plaintiff's Eighth Amendment rights. Plaintif, however, entitled to discover all materials

relevant to her claims and also to discover matetiat may be reasonably calculated to lead

ORDER - 6

[72)

y
nd

hat




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

the discovery of admissible evidence. Inbgatory No. 5 requests information relating to
“Plaintiff’'s medical, mental health, classificatiand access issues.” There is no dispute thaf]
information requested is relevant to her claimghis lawsuit. In initially responding to
Plaintiff's discovery requests, DOC limited itsaseh to those employees “believed to be key
players in this case.” When it was subsequertljfied of several defieincies in its search
methods, DOC had an obligation to expandetsrsh and determine whether there are other
employees who should be requested to searchfilesi In addition, DOG assertion that its
latest supplemental responses “essentially duplicates” dbcuments previously produced
appears to be incorrect. t&f a cursory review, Plainti§’ counsel has identified several
documents in the latest production that wezeer previously produced. ECF No. 34, | 5.
Based on the foregoing, it agve that (1) DOC failed task all employees with

potentially relevant documents to searchdnd produce those documents in response to

Plaintiff's discovery requests, #hat of the employees who weaasked to search for responsive

documents, not all complied with the request| €8) employees who complied with the reque
by searching for responsive documents failesetarch all locations where, according to DOC
such documents are stored. Plaintiff's coumget able to identify DOC employees who have
responsive records by reviewingtdocuments that were alregolypduced. DOC or its attorne
must conduct the same type of review to idgrdificiencies in DOC’groduction. Plaintiff is
entitled to the documents requested as #reymaintained by DOC even though computer
generated documents such as email will esagly yield some duplication in production.
Further, it appears that placing reliance on ewitiess to conduct his or her own, individual

search, is misplaced. Counsel must be diligeensuring a full and complete search is done.
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Accordingly, Plaintiff's motion to compe complete answer to Request for Productio
No. 5is GRANTED.
B. Plaintiff's Interrogatory No. 6.
Plaintiff's Interrogatory No. 6 epests the following information:
Please describe with specificity the stgu took to locate all e-mails, text
messages, voicemail messages, and elletronic information responsive to
Plaintiff's First Requests for Productioviour answer should include, but should
not be limited to, a description of eachhguuter hard drivegther storage media,
and mobile device you searched, its curteaation, and, if you are no longer in
possession of the computer hard drive, other storage media or mobile device, the
date you relinquished possession. Your answer also should identify each person
whose e-mail files were searched for responsive documents.
ECF No. 29, 1 3, Ex. 1. On September 2 rdftesing had two months to answer this

interrogatory, DOC responded as follows:

[T]hese requests were presented to membf DOC with tk instructions and
understanding that such imfoation would be gathered.

Id. § 10, Ex. 4 at p. 9 (see initial answer). Following the parties’ discovery conference, DQ
supplemented this answer and identified 29 eyg#s who “were asked to conduct searches
their computers and email accoufasresponsive documentsld. (see first supplemental
answer). Plaintiff argues that DOC’s answelnterrogatory No. 6 is evasive and incomplete
because the interrogatory calls for specific infation that DOC’s answer does not address,
including:

» adescription of each computer hard drive, other storage media (e.g., DOC

network server, computer backup medtckberry, etc.) and mobile device

that was searched and its current location; and

 the identity of eachngen whose e-mail files weeetually searched for

responsive documents (which is differémin the identity of persons who
wereasked to search their computers and e-mail accounts).
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DOC asserts that it has provided Piffinvith a list of persons who haetually
searched their e-mail files for responsive documemntd that it will contine to do so. ECF No.
31, p. 5. Plaintiff states that thassertion is false. ECF No. 33, p. 5. Even in its most recent

supplemental answer to Integatory No. 6, Defendant contias to identify only those

employees who “were asked” to search thempgoters for responsive documents, as opposed to

those who actually searched for such documerECF No. 34, § 4, Ex. 1 at pp. 8-10.

[®X

Additionally, in its third supplemntal response to Plaintiff'sstiovery requests, DOC produce
an “eDiscovery Checklist” that it has recentlycalated to 37 employees. ECF No. 34, 1 4, Ex.
1 at p. 10; 1 6, Ex. 3. Howeverappears that this checklist was pobvided to Dr. Mary Coltef
or Gloria Doyle, even though Priff pointed out in her Motion t€ompel that these witnesses
have not searched for responsive e-mails itbaditions where such e-mails may be storgsk
ECF No. 28, at 6:5-18; ECF No. 34, 1 6, Exlig& of DOC employees asked to complete the
eDiscovery Checklist). (Apparently, the checkéitso is not being provided to Plaintiff's
primary care provider, Jackie Shudyl) Also, the checklist instais employees to limit their
searches to retrieve documents pertaining tmthe Plaintiff’'s “medical issues,” ECF No. 34, f
6, Ex. 3), even though Plaintiff's request asksdocuments pertaining flaintiff’s medical
issues, mental health, cldssation and access [i.e., ADA]d,, 1 3, Ex.1 at p. 15. Defendant’s
eDiscovery checklist alsoifa to instruct employees drow to search for responsive documents,
including what search terms to use.

Finally, DOC has failed to produce the kiteattRlaintiff sent td>OC employee Vickie
York. ECF No. 28, pp. 6-7.

Relevant information is defined as infornaattithat is “reasonably taulated to lead to

the discovery of admissible evidence.” Fed. R.. €. 26(b)(1). There is no dispute that the
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discovery sought by Plaintiff is relant to her claims. Despite Ri&iff's repeated requests, it ig
apparent that DOC has still failed to laeaind produce all responsive documents in its
possession. Plaintiff’'s motion tommpel this request is grante@®OC should also require its
employees to search for all documentstne¢pto Plaintiff’'s melical, mental health,
classification and access (ADANd to provide the specifiaformation requested in
Interrogatory No. 6 or have someone competetttaharea to conduah appropriate search.
C. Request for Costs and Attorney Fees

Plaintiff asks for an award of reasonabt®rney fees pursuato Fed. R. Civ. P.
37(a)(5). ECF No. 28, p. 8. Pursuant to FREZR)(5)(A), if a motiorto compel is granted,
“the court must ... require the party or deponendse conduct necessitated the motion, the p
or attorney advising that conduot, both to pay the movantteasonable expenses incurred in
making the motion, including attorney’s feesdobwever, no payment is justified if “the
opposing party’s nondisclosure, resge, or objection was substahyigustified” or if “other
circumstances make an award of expenses wihjigsd. R. Civ. P. 37(a)(5)(A)(ii)-(iii).
Substantial justification exists if there is a tigéne dispute” or “if reas@ble people could diffe
as to the appropriatenesstbé contested action.Pierce v. Underwood, 487 U.S. 552, 565, 10§
S.Ct. 2541, 101 L.Ed.2d 490 (1988) (citations omitted).

The record reflects that Deféant DOC has had approximately four months to respor
Plaintiff's discovery requests. The record aisfiects that Plaintiff’'s counsel has made many
attempts to elicit complete responses (inalgdiroviding defense counsel with names of DO(
employees who potentially have informationp@ssive to the discovery requests). Defendal
states it has not rested on its objection ‘@adtinue to respond to reasonable requests to

supplement.” ECF No. 31, p. 6. Defendant DOC algggests that thigpproach is reasonable
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“as it is clear that virtually all of the recargroduced in supplemental responses have been
duplicative of previously produced recordsd. Whether the production of e-mails from

several employees will yield duplicative contemad the issue. Nare Defendant’s productio

=)

duties limited to responding to “reasonable requesssipplement,” after Plaintiff has identified
deficiencies in Defendant@iscovery responses.

Attorneys are required to k@ a reasonable inquiry befarertifying that a discovery
response is complete. Fed. Rv . 26(g). DOC'’s counsel &8s an obligation to not just
request documents of his client, bustarch for sources of informationlhre A& M Florida

Properties|l, LLC, 2010 WL 1418861, at *6 (Bkrtcy. S.D.N.Y. Apr. 7, 2010) (citation omitte

L

).
“Counsel must communicate with the client, itignall sources of relevant information, and

‘become fully familiar with [the] client’'s document retention policies, as well as [the] client’s

\"ZJ

data retention architectureld. (quotingZubulake v. UBSWarburg LLC, 229 F.R.D. 422, 432
(S.D.N.Y. 2004)). In addon, “[t]he signature of th attorney ... constitutescertification that tg

the best of the signor’'s knowledge, informatiamd &elief, formed after reasonable inquiry, th

D

... response, or objection” is “castent with these rules and wanted by existing law ...; not
interposed for an improper purpose .ngaot reasonable or unduly burdensome or
expensive....” Fed.R.Civ.P. 26(g)(2). Ruled@(nposes an affirmative duty to engage in
pretrial discovery in a manner that is cotesis with the spirit ad purposes. Advisory
Committee Notes to the 1983 Amendment to Rflgg). The imposition of a certification
requirement “obliges each attorney to stop amntkthbout the legitimacy of a discovery request,
a response thereto, or an objectiohd’

DOC and its counsel have failed to diligently search for and produce all documents
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in its possession that are responsive tonfiféis discovery request yet DOC’s counsel
certified, with each incomplete production, thathad made a reasonable inquiry and had

determined that the responses were complete and acc8eate.g., ECF No. 34-1, p. 21. Had

DOC or its attorney conductedtamorough review of its records esquired under Fed. R. Civ. P

26(g), it could have identified ¢ndeficiencies in its productiand remedied them, avoiding th
need for this motion.

Accordingly, it iSORDERED:

(2) Plaintiff's motion to compel (ECF No. 28) GRANTED.

(2) Defendant DOC shall produce to Plaintiff’'s courtgebr before January 31,
2011} all documents in its possession, custody,cmtiol that are respoive to Plaintiff's
Request for Production No. 5 and shall provideragete answer to Plaintiff's Interrogatory
No. 6. Defendant DOC shall further certifyathall employees withotentially responsive
documents searched all locations where sloadduments are typicallstored in paper or
electronic format.

(3) Pursuant to Fed. R. Cik. 37(a)(5), Plaintiff is entid to recover her reasonablq
expenses incurred in bringing this motion, including attorney’s feesntiflaay file a motion
and declaration identifying the amount of expenses incurred.

(4) The Clerk shall send a copy of this Order to Plaintiff and counsel for Defend

DATED this_27th day of December, 2010.

/24“ A el

Karen L. Strombom
United States Magistrate Judge

! A revised pretrial schedule shall issue under separate order.
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