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! UNITED STATES DISTRICT COURT
8 WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
9
10 HARTFORD FIRE INSURANCE CASE NO. C10-0262JLR
COMPANY,
11 o ORDER GRANTING
Plaintiff, HARTFORD’S MOTION FOR
12 SUMMARY JUDGMENT AND
V. DENYING DEFENDANTS’
13 CROSS MOTION
TARRELL LEAHY, et al.,
14
Defendants.
15
l. INTRODUCTION
16
This matter is before the court orafitiff Hartford Insurance Company’s
17
(“Hartford”) motion for partial summarpdgment (Dkt. # 27), and Defendants Tarrell
18
Leahy and Rick Zabel's cross motion fonsnary judgment (Dkt. # 35). The court has
19
considered both motions, allibmissions filed in suppoof and opposition to the
20
motions, as well as all of the pleadings @. fIn addition, the court heard the oral
21
argument of counsel on February 25, 20Edr the reasons stated below, the court
22

ORDER-1
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GRANTS Hartford’s motiorfor summary judgment (Dk# 27), and DENIES Ms.
Leahy’s and Mr. Zabel's cross motion (Dkt. # 35).
Il. FACTUAL AND PROCED URAL BACKGROUND

This is a declaratory judgment action iniethHartford seeks a declaration of its

\"ZJ

duties under a commercial general liabi(ft¢ GL”) policy issued to its insured,
Prudential Northwest Real EstaLLC (“Prudential). (Compl. (Dkt. # 1).) Hartford has
moved for summary judgment declaring that Zabel is not an insured under the CGL
policy at issue here because he was not gi@me of Prudential, and that consequently
Hartford owed no duty to defend Mr. Zabel® underlying tort action, or any other
policy benefit. (Mot. (Dkt. # 2jrat 1.) On this basis, Héotd has also moved to dismiss
on summary judgment Ms. Leahy’s and Mr. Z&bextra-contractual counterclaims for
negligence, violation of Hartford’s duties adad faith and fair dealing toward its insured
under common law and RCW 48.030, estoppel and waivef Hartford’s contractual
limitations of coverage any policy limits, violation othe Washington State’s
insurance regulations, WAZ84-30-330, 350 380, violation of Washington’s
Consumer Protection Act (“CPA”), RCW ch9.86, and violation of Washington’s
Insurance Fair Conduct ActiIFCA”), RCW 48.30.015. (Motat 1; Am. Counterclaims
(Dkt. # 13) at 10-14.) Md.eahy and Mr. Zabel havesgonded and cross moved for
partial summary judgment seeking a dedlarathat Hartford had a duty to defend Mr.
Zabel in the underlying action, and that ikdched that duty. (Res(Dkt. ## 32 & 35) at

1-2.) The material, undisputéalcts are described below.
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In the underlying tort action, Ms. Leahjleged that while she was visiting her
sister's home on December 24, 2006, she fradther ankle when she stepped in a he
in the front yard. (Am. Counterclaims aj 8Ms. Leahy alleged that the hole was left
when a real estate signpost was remdyetr. Zabel two months earlierld() On
August 15, 2008, Ms. Leahy ed Prudential (the seller’stisg broker), Judy Snyder
(the seller’s listing agent through Prudentighe homeowner (Ms. Leahy'’s sister), ang
Mr. Zabel, who alone installed and removed $signpost. (Ponci Decl. (Dkt. # 29) Ex.
(attaching complaint in underlying action)lhe complaint Ms. Leahy filed alleged tha
Mr. Zabel was “the agent of the Prudential Defendantisl’Ex. 2 at 1 1.4.)

On April 28, 2009, MrZabel provided sworn gesition testimony in the
underlying tort action, as follows:

... Sir, what do you do for a living?
Install signposts for real estate agents.
Do you have a company name?
Signs Exclusive

And is this full-time work?
Yes.

ZO20O20

kkkkkkkkkk

... Now, is thaa sole proprietorship?

Yes.

And how long have you owned that business?
Six years.

2020

kkkkkkkkkk

And have you always been thdesowner of that company? . . ..
Yes.

2O

k*kkkkkkkkk

o

e

2

1t
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Q: . . . You mentioned eartietoday that you believe you had
approximately 300 or so cashers back in October 2006.

A: Yes.

Q: And you mentioned that there were people from different companies
that you worked for; is that right?

A: Yes.

*kkkkkkkkk

Q: ... Now, given that you install¢idese signposts forakestate agents
other than Prudential, oththan agents who werdfidated with Prudential,
| take it that Prudential was not yoemployer; is that correct? . . .

A: That's correct.

Q: You had your own compwgnis that correct? . . .

A: That's correct.

Q: ... And you basically were in business for yourself, right? . . . .
A: That's correct.
Q: ... Soin terms of what you dildiring the day in terms of your physical

movements, like going to a place and dew how to use your work tools
to make a hole and then to put a post in the hole, these were things that you
did yourself; is that right? . . . .

A: Yes.

Q: ... In other words, nobodsom Prudential accompanied you to the
various locations that you went tarferudential and were standing looking
over your shoulder telling ydwow to dig a hole? . . ..

A: No.

Q: ... And these work tools thably used, even thoudhere weren’t that
many of them, these were yawork tools, were they not?

A: Yes.

kkkkkkkkkk

Q: And you’ve been doing thimusiness since approximately when?

A: 2002.

Q: 2002. Do you get what theyllca W-2 form from Prudential? . . . .

A: No.

Q: ... And back in 2005, 2006, dygu get a W-2 fornfrom Prudential in
those years?

! Mr. Zabel also testified ithe underlying action that about 30 of his customers were

Prudential real-estate agents.déns Decl. (Dkt. # 28) Ex. 4 (atthing Zabel Decl.) at { 2.)
Thus, of Mr. Zabel's approximately 300 custns, only about ten peent were Prudential

)

agents.
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A: No.

Q: So you were responsible fpour own taxes; is that correct?

A: Yes.

Q: If you got a bunch of faxes fromfidirent agents, as a hypothetical, if
you got, say, ten faxes from agent&iag you to install posts within a

couple of days, would it be your choioe your decision-making as to the
order in which yowould go around and @tall those posts?

A: Yes.

Q: So basically you were in chargkyour own daily schedule? . . .

A: Yes.

Q: ... And you mentioned thgbu were trained by Don Ryan.

A: Yes.

Q: And somehow you got the business from him?

A: Yes.

Q: Was Don Ryan, to yolkknowledge, ever a direct employee of any of

these real estate agents? . . ..

A: He owned the business before me, so I got all the customers from him.
Q: ... And it was an independent imess that Don Ryan had? . . ..

A: Yes.

Q: . . . So if any of these other atieys were to try to say that Judy
[Snyder] was your boss, would tHa correct or incorrect? . . . .

A: Incorrect.

k*kkkkkkkkk

Q: ... Was Judy Snyder ever your boss?

A: No.

Q: Were any of these other real éstagents that you have done work for
since 2002, were they ever your boss?

A: No.

kkkkkkkkhkk

Q: Sir, just because Ju®nyder contacts you andkasyou to install a post
or remove a post, do you consideattlbeing the same thing as like her
directing you as to how to actuallip your physical work? . . . .
A: No.

(Adams Decl. Ex. 3 (attaching excerpt<Zabel Dep.) at 7-8, 68-74 (objections

omitted; footnote added).)
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On June 16, 2009, nearly ten month#ofeing the filing of Ms. Leahy’s lawsuit,
and two months after Mr. Zabel's depasititestimony above, counsel for Mr. Zabel
tendered the lawsuit to Hartford se®kidefense and indemnity for Mr. ZaBe{Ponci
Decl. (Dkt. # 29) Ex. 2.) The policy at issis a Hartford Spectrum Business Insuran
Policy. (Ruiz Decl. (Dkt. # 34), Ex. A.) &bility coverage includes damages an insu
becomes liable to pdpr bodily injury. (d. at 65.) Under Section C.6.a. and f. of the
policy, “Vendors” and “Any Other Party” fa additional insureds” if Prudential has
“agreed, in a written contraatjritten agreement or becausiea permit issued by a stats
or political subdivision, thaduch person or organizatibe added as an additional
insured on [Prudential’'gjolicy. . . .” (d. at 75-77.) Employees of Prudential are alsq
insureds under the policyld( at 74.)

Consistent with Mr. Zabel's foregoinigstimony, Mr. Zabel's counsel did not
assert that Mr. Zabel was Prudential’s employRather, Mr. Zabel's counsel stated th
he believed that “Mr. Zabel [wa]s an insuraater the policy as a ‘vendor’ and as ‘any
other party.” GeePonci Decl. (Dkt. # 29) Ex. 2.pn August 112009, Hartford
notified Mr. Zabel's counsel that it was demgicoverage to Mr. Zabel and any tender
defense because Mr. Zabel diot qualify as a “vendor” cas “any other party” under

Section C of the policy.ld. Ex. 3.) Hartford explained #t “a written contract or

> 0On May 19, 2009, counsel for Ms. Leahy, gaintiff in the undelying action, also
sent a letter purporting to tendée defense of Mr. Zabel inghunderlying action to Hartford.

red

\V

at

of

(Ruiz Decl. (Dkt. # 37) Ex. B.).
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agreement between Prudential and Zabel doesxist,” and therefore “Zabel does no
qualify as an insurednder The Harford policy™ (Id.)

The insurers for Prudential, Ms. Sny@erd Ms. Renfrew, including Hartford,
settled the underlying tort claiwith Ms. Leahy. (Am. Counterclaims at § 10.) Mr.
Zabel was the only remaining defendant, andtlpilated to a judgment in favor of Mg.
Leahy for $2,750,000, alongitlv a covenant not to executee judgment except for any
insurance benefits from Hartfibthat may be applicable under the policy described
above. (Ruiz Decl. Ex. U.) The coum the underlying matter then held a
reasonableness hearing concerning the settigraed concluded théthe amount of
$1,747,661.23 would be aasonable settlement amobetween Ms. Leahy and Mr.
Zabel.” (d.Ex. U at 14.)

Following the reasonableness hearing euhderlying action, Hartford filed the
present action seeking a dmetory judgment regarding its obligations to Mr. Zabel
under the CGL policy at issue. Hartdichas now moved for summary judgment on
grounds that Mr. Zabel is not an employee of Prudential, and thersfoan insured to
whom Hartford would owe a duty to defend or indemnifgemthe policy. Despite Mr.
Zabel's sworn testimony in the underlying tadtion to the contrary, Ms. Leahy and Mr.
Zabel now assert for the firSine that Mr. Zabel was in faain employee of Prudential,

that at a minimum there &factual issue regarding his status, and that accordingly

% Ms. Leahy and Mr. Zabel have abandoned taegements in this coverage litigation.
Neither have asserted before this court thatadbel qualified as either “a vendor” or as “any
other person” under Seah C of the policy.

ORDER-7
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Hartford’s motion should bdenied. In addition, Ms. Leahy and Mr. Zabel cross mo
for partial summary judgment that, on thasis of Ms. Leahy’s complaint in the
underlying action, Hartford o#d and breached its duty to defend Mr. Zabel in that
litigation.
. ANALYSIS

A. Summary Judgment Standards

Summary judgment is appropriate if thedmnce, when viewed in the light mos
favorable to the non-moving party, demonstrales “there is no genuine dispute as tdg
any material fact and the movastentitled to judgment as a matter of law.” Fed. R. (
P. 56(a)see also Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986&alen v. County
of Los AngelesA77 F.3d 652, 658 (9th Cir. 2007)he moving party bears the initial
burden of showing there is no material factliapute and that he or she is entitled to
prevail as a matter of lanCelotex 477 U.S. at 323. If theowing party meets his or hg
burden, the nonmoving party must go begahe pleadings and identify facts which
show a genuine issue for trigCline v. Indus. Maint. Eng’g. & Contracting G200 F.3¢
1223, 1229 (9th Cir. ZL). In adjudicating cross-motis for summary judgment, the
Ninth Circuit “evaluate[s] each motion sepafg, giving the nonmoving party in each
instance the benefit of all reasonable inferencdLU of Nevada v. City of Las Vega
466 F.3d 784, 7904 (9th Cir. 2006) (citations omittedhee also Friends of Columbia

Gorge, Inc. v. Schafe624 F. Supp. 2d 1253263 (D. Or. 2008).

/e

Civ.
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B. Hartford's Duty to Defend

Both Hartford and Diendants assert that the coomdy determine as a matter of
law whether Hartford owedduty to defend Mr. Zabel in Ms. Leahy’s underlying tort
lawsuit. (Mot. at 8 (“Based on the undispdtfacts, Zabel does not qualify as an
employee . . ., [and] has no policy coveragelaim against Hartford.”); Resp. at 8
(“Does a genuine issue of material fact eris the question whethélartford owed Mr.
Zabel a duty to defend? No.”)), and indeeddbert finds that the marial facts at issue
and described above are notlispute. The parties’ dispute centers instead on how f{
law should be applied to thesindisputed facts — a province that belongs exclusively
the court.

1. Hartford May Consider the Sworn Testimony of Mr. Zabel to
Determine His Status as an Insured

Plaintiffs assert that thHaw in Washington requires tlegurt to look only to the
underlying complaint to detetine Hartford’s duty to defenbllr. Zabel and no further.
Indeed, Washington law in this arena is gelherpiite favorable to insureds. As stateg
by the Washington Supreme Court:

The rule regarding the tduto defend is well setttkin Washington and is
broader than the duty to indemnify..The duty to defend arises at the time
an action is first brought, and is basedtlo® potential fo liability. . . . An
insurer has a duty to defend when complaint agairisthe insured,
construed liberally, alleges facts whicould, if prove, impose liability
upon the insured within the policy’s coage. . . . An insurer is not relieved
of its duty to defend dass the claim alleged indlcomplaint is clearly not
covered by the policy. . . . Moreovdra complaint is ambiguous, a court
will construe it liberally infavor of triggering thensurer’s duty to defend. .
.. In contrast, the duty todiemnify hinges on the insuredistual liability

to the claimant andctual coveragainder the policy. Irsum, the duty to

defend is triggered if the insuree policy conceivably covers the

ORDER-9
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allegations in the complainwhereas the duty to indemnify exists only if
the policyactually coverghe insured’s liability.

Woo v. Fireman’s Fund Ins. Cd.64 P.3d 454, 45@Vash. 2007) (internal quotations,
citations, and footrtes omitted,; italics in original).
On the basis of this authority, Defendaassert that Ms. Leahy’s underlying

complaint, which alleges that Mr. Zabes ‘the agent of the Prudential Defendants”

(Ponci Decl. Ex. 2 at § 1.4.), could be doned as describing MEabel as an employee

of Prudential, and therefore an insuredemPrudential’s insurance policy to whom
Hartford would owe a duty to defend. (Reat 18-19.) In fact, Mr. Zabel and Ms.

Leahy go one step further — insisting (oiés Mr. Zabel's unequivocal testimony to thg

contrary in the underlying action) that undashington law Mr. Zabel is an employe¢
of Prudential. Id. at 10-13.) They argue that theywhaat least raisesufficient evidence

to create a material issue of fact concerrgZabel’s status as a Prudential employé

to prevent summary judgment on tiegue in Hartford’s favor.
Hartford, however, insists that it can haneduty to defend a person or entity tf
Is in fact not an insured undéhe policy. Hartford assarthat the authority above and
Washington’s generous apiton of the duty to defenahly applies if the person or
entity asserting coverage is, in fact, an insuredsupport of its position, Hartford cites
prominent insurance law commentator:
Before the general principle regarding tthuty to defendmplies, it must be
shown that the person claing coverage is, in fact, an insured. The insurer
has imposed upon itself a contractual duty to defend its insured against suit;

alleging facts that, if proved, would constitute a risk insured against under
the provision of the policy .t has not imposed upatself a duty to defend

174

nat

U7

a complete stranger to the contract.
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Allan D. Windt, 1_Insurance Claims & Dispuiés4.5 (5th ed. 2010)Hartford argues

that because Mr. Zabel unequiviigaestified in the underlyin@ction, prior to tender o
the claim, that he was neither Prudedrgiaor Ms. Snyder’s employee, Mr. Zabel
irrefutably was therefore not an insured unither policy and was therefore not entitled
a defense from Hartford.

Ms. Leahy and Mr. Zabel, @ver, assert that such approach is foreclosed in
Washington undedolland America Ins. Co. v. Nat'l Indem. C454 P.2d 383 (Wash.
1969). They assert thetiblland Americamust be construed to require a purported
insured’s status to be determined sofetyn the allegations of the complaint in all
circumstances where an insurer wouldydeoverage and not just the narrow
circumstances at issue kttolland Americainvolving automobile insurance SéeResp. a
15-17.) Holland America however, cannot be readl@eadly as Ms. Leahy and Mr.
Zabel proposeHolland Americanvolved a dispute between two insurers over which
insurer was required to pay defense cosemtomnibus driver under an automobile
insurance policy. An omnibus driverage driving the named insured’s car with
permission, and presents a unigiteation not at issue inithcase. Under Washington
law, permissive users are required by laweansured under the omnibus clause of th
owner’s auto insurance policyseeRCW 46.29.490(2)(b).

TheHolland Americacourt’s definition of the issuleefore it, and its announced
holding, are quite narrow and expressly gapily to situations involving omnibus

drivers. The court states that the case

[

ORDER- 11
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. . . presents for decisiom single question of law whether an insurer
which has issued a poliayf automobile liability irsurance in obliged to
defend a person who is not the nanmeglired but is allegedly an insured
under the omnibus clause.
454 P.2d at 383 (italics added). In announdisdpolding, the court states that the rulg
that an insurer’s duty to defend is to béedmined from the alleg@ns of the complaint
“is . .. appropriate when applied to suitaegt one allegedly dring with permission of
the named insured . . . Id. at 385. Thus, thelolland Americacourt itself carefully
circumscribed the sweep of its ruling amatrowly tailored its holding to situations
involving permissive omnibus drivers.

Clearly, then, thédolland Americadecision cannot be divorced from this narro
factual context and the public policy concettmat were plainly at the forefront of the
court’s considerations. As th#olland Americacourt specifically observed:

The purpose of this statufrequiring permissive drers to be insured under

the omnibus clause of automobile li#lp insurance] is to protect persons

injured as a result of the negligent useaofehicle. It would be inimical to

that purpose to subject such perstithe delay necessly attendant upon

the bringing of a declaratory judgmeadttion to determine the right of a

person allegedly driving with the pemssion of the owner, to be defended

by the owner’s insurer, or to put himttee expense of participating in such

a proceeding.

454 P.2d at 386. There is no similar lawpablic policy requiring that an independent

contractor or an employee hatomatically insured under psincipal’s insurance policy.

Furthermore, the court has found no otteported Washington case outside the
automobile insurance context Holg that one who is not ansured under the policy is

entitled to a defense.

W
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In addition, the facts surrounding theder of this matter to Hartford also
distinguish it fromHolland America.There is no suggestion kiolland Americahat the
tender of defense occurred in anythingestthan the usual manner — early in the
underlying litigation, ad relatively soon following the filingr service of a complaint.
Here, however, Mr. Zabel did ntgnder his defense to Hamfbuntil near the end of the
underlying litigation and after h@nd others) had providesvorn deposition testimony,
The significance of this distinguishingdt becomes clear wheme considers the
Holland Americacourt’s discussion ddmith v. Ins. Co. of the State of Ped]l So.2d
903 (La. Ct. App. 1964). Theolland Americacourt noted thaBmithrecognized the
general rule but nevertheless allowed treirance company to@pe liability where it
successfully urged that no permission was grantmland America454 P.2d at 385-
86. TheHolland Americacourt rejected th&mithruling as applied to facts involving tk
early tender of defense of amnibus driver. However, thdolland Americacourt noted
thatSmith“was decided after the damage actiod baen litigated,” and “did not explai
how the rule which [th&mithcourt] adopted could be applied at the time the compla
was filed, when fact questions have not bdetermined.” 454 P.2d at 386. Thus, wh
theHolland Americacourt could not reconcile the rule $mithto the facts it confronted
involving an early tender, 454 P.3d at 386, twart, which is faced with facts involvin
a tender at or near the end of litigation, findsttoland Americacourt’s notation of this
distinguishing factor to be significant. Accordingly, this court cannot conclude that

Holland Americés circumscribed rulingrecludes the carrier or this court from

e

N
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considering Mr. Zabel’'s sworn testimony in the underlying tort action here, which
unequivocally precludes a finding tHa is an insured under the polfty.

Indeed, contrary to Mr. Zabel and Ms.abg’s assertions, at least one Washing
court has examined extrinsgwidence, in addition to thelegations in the underlying

complaint, to determine that a carrier did owe a duty to defenblecause the purporte

insured was in fact not ansared under the policy. Bcottish & York Int’l Ins. Group V.

* Ms. Leahy and Mr. Zabel also pointBtack v. Grange Ins. AssotNp. C08-1699Z,
2009 WL 4110300 (W.D. Wash. Nov. 19, 2009).Black,the policy of the named insured

provided coverage for “voluntearorkers only while performing dies related to . . . farming,
or ... farm employees . . ., but only for agithin the scope of their employment . . . while
performing duties related to . . . farmindd. at * 8. The alleged insureds tendered their

defense to the carrier near the onset of thatiog. The court found that the detailed complg
“allege[d] numerous facts that can cnstrued to assert that [thkintiff's] injuries arose from
the negligence of [defendants] in operating the [named insured’s] horse fdtrat™8-*9. The
court rejected the carrier’s asen that there was no allegatitmt the plaintiff was injured
when the defendants were engaged in “farnaictiyities” or that thdnorse training program
operated by the defendants could “hetconstrued as an agricultura. enterprise to qualify as
farming in order for . . coverage to apply.ld. at *8. The court furtherejected the carrier's
attempt to weigh all of these allegations anchedo a “unilateral determination” that the
defendants were not “volunteer skers” or “farm employees’ral therefore insureds under th
terms of the policy.Id.

The facts oBlackare distinct from the situation hénd. First, unlike the carrier in
Black Hartford did not sift through, parse, andigh the various detailed allegations and
extrinsic evidence at the outsettbé litigation to determine whether or not Mr. Zabel was ar
employee and therefore an insured under thieypoUnlike the detailed allegations in the
underlying complaint iBlack,the allegations here weexceedingly sparse SéePonci Decl.
Ex. 2 (attaching complaint in underlying action)rideed, the only allegations specifically
identifying Mr. Zabel simply stated that he svdhe agent of the Prudential Defendantdd., (
Ex. 2 at 1 1.4.) Me importantly, inBlackthere was an early tenderadfense to the carrier,
and no indication that any sigraéint court rulings or discovehad occurred in the underlying
tort action at the time of tendeld. at *2 (indicating that tendesccurred approximately two
months following the filing of the complaintAs noted above, Mr. Zabel did not tender his
defense to Hartford until late in the undenlyilitigation, after Mr. Zbel had already provided
unequivocal, straight-forward, sworn testimanyhe underlying litigation foreclosing the
possibility that he was an insarender the policy. The facts Blackare simply too disparate

ton

nint

"%}
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for the court to find them partitarly applicable here.
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Ensign Ins. Co.709 P.2d 397 (Wash. Ct. App. 198Bgnton County was an additiona|
insured under the TriCities W& Follies’ (“Water Follies™)policy, but Benton County’s
status as an additional insured was limitexldperations performeay or on behalf of
the named insured.Id. at 397. The underlying complaint alleged that (1) the Water
Follies had subleased a recreatl area on the Columbiaver from Benton County, (2
the plaintiff had been injured, resulting in quadriplegia, following a dive into the
Columbia River at a place allowed for swning, and (3) the defielants had failed to
maintain the property in a reasonably sadadition for swimming, &d had failed to pos
or warn regarding the hazards of swimmingd. at 398. If theScottish & Yorlcourt
subscribed to Mr. Zabel's and Ms. Leahy'sempretation of Washgton law, then these
specific allegations of negligea in allowing an unsafe ndition for swimming is all the
court should have considered in ruling that ithsurer did not owed defense to by the
insured.

The Scottish & Yorlcourt, however, looked beyoride bare allegations of the
complaint — to the natuie® Water Follies’s operatioma the lease between Benton
County and the Water Follieste-determine Benton Countysatus as an insured, and
thus the insurance carrier’s dutydefend. Specifically, the court noted:

There are no facts alleged in [thejgalaint indicating the injuries arose

because of negligence witaspect to operations i@ermed by or on behalf

of the Water Follies. The allegations of negligence are based on the failure

to maintain the river or shore in a reasonably safe condition for swimming

or to post or otherwise warn of hazard$iese allegations are unrelated to

the operations, activities, and programsVgéter Follies. Swimming in the

river was not an activity or operatiasf the Water Follies. Further, the

lease made no reference to allowing or sanctioning swimming in the
Columbia River.

ORDER- 15
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Id. at 399 (emphasis added). The undedytomplaint contained no allegations
describing Water Follies’ operations or activities, or referenced any lease proviSes
id. at 398. Yet, the court examined not otilg lease provisions, but also the nature g
Water Follies’ operations, and its duty tointain the riverbank or shoreline in a

condition safe for swimming. The court nssarily looked beyond the bare allegation

of the complaint and analyzélgese extrinsic facts to deteine that Benton County was

not an insured under the policy, and thatitiseirer therefore had rauty to defend. If
the court inScottish & Yorlcould consider the terms ofellease between Benton Cou
and Water Follies, as well as details/¢éter Follies’ operations, then surely
consideration of Mr. Zabel'sworn unequivocal testimony in the underlying tort actio
that he was not an employee of Pmiikd’'s agent is also fair gamé&ee also Am. States
Ins. Co. v. First Financial Ins. Co332 F. App’x. 427, 200WVL 2585677 at **1 (9th
Cir. Aug. 24, 2009) (Unpulbisp.) (“Following its invesgation of these readily
ascertainable [extrinsic] facts, [the insyireorrectly determined it did not owe [the
insured] a duty to defend.”) (citinbruck Ins. Exchange v. Vanport Homes, 168.P.3d

276, 282 (Wash. 2002)).
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2. Judicial Estoppel Precludes Mr. Zabel's Assertion that He is a
Prudential Employee

Further, the court finds that Mr. Zabepssition in this coverage litigation that
is an employee of Prudential is fore@dson the basis of judicial estoppeludicial
estoppel, sometimes known as the doctrine of preclusion of inconsistent positions,
precludes a party from gaining advantage by taking onegton, and then seeking a
second advantage by taking an incompatible posititiasetto v. Plumbers and
Steamfitters Local 3434 F.3d 597, 600 (9th Cir. 1996Judicial estoppel is applied
“because of ‘general considéom[s] of the orderly adminisition of justice and regard
for the dignity of judicial ppceedings,” and to ‘protect agat a litigant playing fast and
loose with the courts.”Hamilton v. State Farm Fire & Cas. C&70 F.3d 778, 782 (9t
Cir. 2001) (quotindrussell v. Rolfs393 F.2d 1033, 1037 (9tir. 1990)). Judicial
estoppel applies to a party’s stated posititrether it is an expression of intention,
statement of fact, or a legal assertid®dagner v. Prof’l Eng’rs in Cal. Gov'354 F.3d
1036, 1044 (9tiCir. 2004).

The Supreme Court has established ceftaitors that district courts may take

into consideration when deciding whether judi@stoppel is appropriate in a given cg

> A party may invoke the doctrine of judiciastoppel in a motion for summary judgme
to bar a claim based on artonsistent positionMilton H. Green Archives, Inc. v. CMG
Worldwide, Inc.568 F. Supp.2d 1152, 1165 (C.D. Cal . 2008) (ciiggon v. Westport Ins.
Co.,253 Fed. Appx. 697, 699 (9th Cir. 2007) (Unpub. Digatfirming district court’s grant of
summary judgment on the basiatiplaintiff's claims were braed by judicial estoppel)). A
party seeking to defeat summandgment on judicial estopbgrounds must “sufficiently
explain” a prior inconsistent posih to defeat summary judgmerfee, e.g., Cleveland v. Poli
Mgmt. Sys. Corp526 U.S. 795, 806 (1999) (stating thateaty must “provide a sufficient

e

—

Se:

Nt

explanation” for a prior inconsistent statembto defeat summary judgment).
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(1) whether the party’s later position is “cleairtgonsistent” with its earlier position; (2
whether the party has successfully advartbedearlier position, such that judicial
acceptance of an inconsistent position inl#ter proceeding would create a perceptio
that either the first or the second court baén misled; and (3) whether the party see
to assert an inconsistgmbsition would derive an unfaadvantage or impose unfair
detriment on the opposingpaif not estoppedNew Hampshire v. Main®d32 U.S. 742
750-51 (2001). The Supreme Court further npkexlvever, that the doctrine is “probal
not reducible to any general formulationpsinciple,” and that by enumerating the
factors to be considered, the Court did “establish inflexible prerequisites or an
exhaustive formula for determining tapplicability of judicial estoppel.ld.
“Additional considerations may inform theatdne’s application in specific factual
contexts.” Id. at 751.

The court finds that factors one and threemae¢. The analysis is straightforwal
Mr. Zabel’'s position in this litigation — that iean employee of Prudential (Resp. at §

13) —is in direct contravention with his e testimony in the underlying tort action —

that he owned his own business and was nenaployee of Prudential (Adams Decl. E

3 at 7-8, 68-74). Further, by asserting saaontrary position in this litigation, Mr,
Zabel and Ms. Leahy would ¢amly impose an unfair dement on Hartford. They
would impose the duty to defd on Hartford for Mr. Zabel aan employee of Prudentia
although this duty would be in conflict witr. Zabel's sworn testimony, and then als

assert that Hartford was bad faith for finding, consistent with Mr. Zabel's sworn

j

king

d.
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testimony in the underlying tort action, tlhne was not an additional insured under the
policy.

The analysis of factor two is more complied. The Ninth Circuit has stated th
the doctrine of judicial estoppel is restedt‘to cases where the court relied on, or
‘accepted’ the party’s previous inconsistent positioddmilton,270 F.3d at 783 (citing
Interstate Fire & Cas. Co. v. Underwriters at Lloyd’s, Londd89 F.3d 12341239 (9th
Cir. 1998);Masayesva v. HaJel18 F.3d 1371, 1382 (9thrCiL997)). Here, Mr. Zabel's
deposition testimony was specifically placed befine underlying court in the context
Prudential’s and Ms. Snyder’s motion for summjaiggment. (Ruiz Decl. Ex. L at 3-9
However, the underlying action was settlepto the court’s determination of Mr.
Zabel's status as an employee on summadgment, and thus arguably there is no
antecedent judicial acceptanceMif. Zabel's former position.

Nevertheless, there are exceptido the Ninth Circuit’s strict application of fact
two. For example, the Ninth Circuit himind that a favorablsettlement constitutes
judicial acceptance or relianc&ee Rissett®4 F.3d at 604-05. Here, Mr. Zabel did
obtain a favorable settlement from Ms. Leaffjhe Stipulated Judgment, Settlement
Agreement, and Covenant No Execute (“Settlement Agement”) between Ms. Leah
and Mr. Zabel specifically states that afets purposes is “to protect the assets,
earnings, and personal liabiliof [Mr. Zabel] from claims by [Ms. Leahy] that might
result in a multi-million dollaexcess verdict.” (Adams Decl., Ex. 1 at 2.) In the

Settlement Agreement, Mr. Zabel admits thatwould be found liaklat trial and would

of

or

a

lose a motion for summary judgmentd.(at 4.) On this basis, legrees to the entry of
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judgment against him and in favor of Ms. Leahid. &t 6.) Nevertheless, Mr. Zabel w|
able to obtain a covenant from Ms. Leahy tia “will never executepon or attempt tg
enforce any judgment against the asse{of Zabel] beyond the insurance assets
[assigned to Ms. Leahy by Mr. Zabel¢cinding claims against Hartford].Id. at 6-7. In
light of Mr. Zabel's admission of liability, a geement agreement that protects all of h
personal assets, except for any potentsiiiance claim he might have, must be
considered favorable. Further, after cortthgca hearing, the court in the underlying
action entered findings of fact and conclusions of law reggrthe reasonableness of t
settlement between Ms. Lealgd Mr. Zabel (Ruiz Decl. Ex. V), and entered judgme
on the basis of that hearing and rulisg€ idEx. W). In evaluating issues surroundin
the second factor, the Ninth Circuit Hasind that persons who obtain favorable
settlements “have ‘prevailed’ as surelypessons who indudie judge to grant
summary judgment.’Risetto,94 F.3d at 605 (quotinigale v. ObuchowskB85 F.2d 360
362 (7th Cir. 1993).) Thus, the court finds,tba basis of the factual circumstances h
that factor two has been satisfied.

In addition, at least one district courtthis circuit has found that a party may b
judicially estopped, even if a previous tribudal not rely upon his first position, if the
party is now playing “fast and loose” with the cou@agne v. Zodiac Maritime
Agencies, Ltd274 F. Supp. 2d 1144, 48 (S.D. Cal. 2003) (citingen. Signal Corp. v.
MCI Telecom. Corp66 F.3d 1500, 1505 (9th Cir995)). This exception, however,

requires more than mere indirect or implied inconsisteity Assuming this exception

as

IS

he

nt

ere,

9%

Is valid, the court finds thaitis satisfied here. Althougihe court in the underlying
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action found an amount over $1.7 millismbe a reasonable settlement, Ms. Leahy

cannot tap into Hartfotd insurance proceeds in ordersatisfy that amount unless Mr.
Zabel asserts a position before this courtt(fha Zabel is an employee of Prudential)
that is 180 degrees contrapythe position to which Mr. Zabel swore under oath in th
underlying case (that Mr. Zabehs not an employee). The court finds that this factu

scenario smacks of possildellusion between the settlj parties in the underlying

D

al

litigation, and is precisely the type of circatances in which a court may in its discretion

invoke judicial estoppel in der to protect against a litigaplaying “fast and loose” with
the judicial process. Allowing Mr. Zabel take a position beforeighcourt that is so
brazenly contrary to his sworn testimonytie underlying litigation would certainly
create the perception that onetod courts had been misled.

The court finds the facts of this case to be simil@ums v. Scottsdale Ins. Co.
No. C08-1136RSL, 2010 WR947345 (W.D. Washluly 23, 2010). IBurns,the
plaintiff was injured and disfigured whenesbontracted a life-threatening infection of
“flesh-eating” bacteria following a tongue-piercinigl. at *1. She sued the company t
performed the tongue-piercing, along with its owners, Mr. and Mrs. BldnsThe
plaintiff argued in the coverage action thatr underlying second amended complaint
included allegations that couttibject Mr. Burns to personigbility, and that under thig

theory, the carrier owed MBurns a duty to defendd. at *5. However, in her motion

to amend, the plaintiff had stated that she adding the Burnses “their capacity as the

sole owners of Painless Steel Everett Lh@} as individuals subject to personal

hat
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liability.” 1d. at *2. In rejecting cowyage based on the persohability theory, the cour
stated:

[lln the underlying litigation, [the pintiff] explicitly and unequivocally
stated that she was notirsg the Burnses “as individuals subject to personal
liability.” . . . [The plaintiff] is bound by that representatiorSee e.g.,
Ashmore v. Estate of Duft,65 Wn.2d 948, 951205 P.3d 111 (2009)
(explaining that judicial estoppel fgvents a party from asserting one
position in a judicial proceeding anddataking an inconsistent position to
gain an advantage.”). . . . Scottsdal@as not required to ignore [the
plaintiff's] clear represeation to the court and tend against a claim she
explicitly disavowed.

Id. at *5. Here, too, Hartford is not reqed to defend Mr. Zabel as an employee of

Prudential, and thus an insured, in thee of explicit and unequivocal sworn testimony

that he was not an employee of Prudential or its agents.

3. Mr. Zabel is Not an Employee as a Matter of Law

Ms. Leahy and Mr. Zabel neverthelessexrt that the court should ignore Mr.
Zabel's prior testimony that he was notemployee of Prudential because Washingta
law ignores such labels and relies instepdn a multifactor test from the Restatemen
(Second) of Agency 8§ 220(2)S¢eResp. at 10.) Hartford ooters that even under the
exacting elements of this test, Mr. Leahgtifl not an employee of Prudential. The ca
agrees.

The material facts concerning the natofér. Zabel’'s work and his relationship
to Prudential and its agent, Ms. Snyderwardisputed. Where ¢hmaterial facts are
undisputed, the determination that an individean independenbatractor is a questid

of law:
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If the facts are undisputed and but a single conclusion may be drawn
therefrom, it becomes a question olvlas to whether one is an employee
or an independent contractor.
Bloedel v. Timberlands Dev., Inc. v. Timber, 1626 P.2d 30, 33 (Wash. Ct. App.
1981)°
In Miles v. Pound Motor Cothe Washington Supreme Court defined an
independent contractor:
[Aln independent contractor is onwho, carrying on an independent
business, contracts to do a piece ofknaccording to his own methods and
without being subject to the controf his employer as to the means by
which the result is accomplished, lauly as to the result of the work.
117 P.2d 179, 182 (Wash. 1941). Thus, @ourt established that control over the
means, as opposed to the result of the individwabrk, was central to the determinatig
In Massey v. Tube Art Display, In651 P.2d 1387, 1380 (WasCt. App. 1976),
the Washington Court of Appeals identified factors, found in section 220(2) of the
Restatement (Second) of Agenégr determining the status of a worker as either an
employee or an independent contractor. ThHas®rs include: (a) the extent of contrg
which, by the agreement,gtmaster may exercise oveettietails of the work, (b)

whether or not the one employsdengaged in a distinct agpation or business, (c) the

kind of occupation, with refence to whether, in the localjtthe work is usually done

® Ms. Leahy and Mr. Zabel assert that a jguestion exists where “facts as to the
agreement between the parties . . . arespude or are susceptible to more than one
interpretation or conclusion.” (Resp. at 9.)eTdourt agrees with Dafdants’ statement of the
law. However, Defendants fail to cite any speaihaterial factual dispute that bears upon th
issues. While the parties may be in dispute abowtthe multifactor tesapplies to the facts at
hand (a province that is exclusively the courtteg court could find no ntarial factual dispute

11%

preventing the entry of sumnyagjludgment on this issue.
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under the direction of the employer or bgpecialist without supervision, (d) the skill
required in the particular occupation, (e)eidliner the employer dhe workman supplies
the instrumentalities, tools, and the placevofk for the persodoing the work, (f) the
length of time for which the person is empoly (g) the method of payment, whether |
time or by the job, (h) whether the work is part of a regular business of the employ
whether or not the parties believe they aeating the relation of master and servant,
() whether the principal is or is not in business. The Tube Artcourt found that all of
these factors are of varying degrees of impur@a and (with the expéon of the elemern
of control) not all need be presemntl. However, similar to thdliles court, theTube Art
court found that “[i]t is the right to control ather’s physical conduct that is the essen
and oftentimes decisive factor in estatilig . . . whether the person controlled is a

servant or nonservant agentd.”’

" The parties agree that tiabe Artfactors are the correctstieto apply here. SeeMot.
at 15-16; Resp. at 8-13.) HoweyBir. Zabel and Ms. Leahy go one step further asserting tl
the outcome of the decisionTiube Arf that a back hoe operator was an employee rather th
independent contractds controlling here. The court disagrees. Altholighe Artalso
involved the digging of a hole byparported independent contragttire similarities with this

case end there. The undisputed evidence haablisbes that neithénls. Snyder nor Prudential

controlled how Mr. Zabel dug the holes for his ppséxured the posts in the holes, or filled |
holes once the post was no longer needed. Ant agrrid simply ask Mr. Zabel to place a po
at a particular address, sometimes noting tbation more specifically with a red flag, and as
him to remove a particular post when it was nagler needed. These types of instructions, W
indicative of control with regartb the result of Mr. Zabed'work, are not indicative of
controlling the means of his work. As noted by Mkes court, it is control over the means
rather than result that is determinative wetlgard to employment status. 117 P.2d at 182. |
contrast, the employer ifube Artcontrolled “all of the discrednary work that was necessary
before [the worker] started to operate.” 552dPat 1391. The employer selected “the methg
excavation”, “the dimensions” of the hole, and “got the building pernhit.”Further, the
operator inTube Artworked almost exclusively for the emopkr, devoting ninety percent of hi

er, (i)

and

—+

tial

nat
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time to Tube Art.Id. Here, by way of contrast, Mr. Bal has over 300 clients, and only
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With these foregoing factors and priples in mind, the court turns to the
undisputed material facts at hand. Mrbghis a sole proprier who owns his own
business, called Signs Exclusive. (Adams Dé&ot. 3 at 7-8, 49, 68.) He installs and

removes signposts for more tha@0 different real estate exgts representing a number

different real estate companiedd.] Mr. Zabel purchased himisiness in 2002 from Mr.

Don Ryan, who also provided Mr. Eal training for the businessld(at 17-18, 10-11.)

Mr. Zabel charges real estate agentxedi$29 fee for each sign installation and

removal. [d.at 10.) Mr. Zabel owns the signpgshat he installs upon which the
realtor’s sign is hung, and maintains hisnostorage building foboth posts and signs.
(Id. at 19.) He owns his own toolsld(at 70.) When Mr. Zabel removes a signpost,
fills the hole with dirt he purchasesd stores in his own backyardd.(at 15-16, 64-65.

He pays his own taxes, andsshis own daily scheduleld( at 71.)

Of the 160 signposts he iafied or removed in Octob006, only approximately

ten were for Prudential.Id. at 68.) Of his approximately 300 customeds &t 49), only
about 30 were Prudential agents (AdanesIDEXx. 4 at 1 2). Ms. Snyder has never

installed or removed a signpost. (Snyder D@akt. # 30) § 6.) Neither Ms. Snyder, n

of

or

Mr. Morrow, the former broker for Prudentilave been trained in the proper procedures

for installing signposts, nor do th&pow what those procedures aréd. &t § 7; Morrow

Decl. (Dkt. # 31) § 7.) Furtheas recounted in detail abowdy. Zabel believes that he

S

approximately 30 are Prudential agents. While the factors identifibgbie Artare applicable
here for determining Mr. Zabel's engyled status, the facts and outcom@albe Artare not
controlling.

ORDER- 25




10

11

12

13

14

15

16

17

18

19

20

21

22

an independent business owner, and noethployee of Ms. Snyder or Prudential.
(Adams Decl. Ex. 3 at 8, 68-69, 72.) Hat, Prudential does not believe that Mr. Zal]
IS its employee either. (Morrow Decl. at 1.)

When realtors retain Mr. Zabel to instalkignpost, they either call or send him
facsimile to provide him with an addreskere the post is to be installedd. (@t 10.)
Some agents use a red flag to designakrevthey would like Mr. Zabel to place the
signpost, but Ms. Snyder did notd.(at 13, 23-24, 46-47.) If there is no red flag, the
Mr. Zabel uses his discretida locate the signpostld( at 23.) In this case, it is
undisputed that Mr. Zabel chose the sigstdocation and all other installation and
removal methods, receiving no instructionsvirts. Snyder or Prudential with regard
how the signpost was installed or removeld. gt 23-24, 46-47.)

It is undisputed that the physical pess of installing and removing signposts,
how to use his tools, how to dig a hole horv to fill an empty hole, were entirely
controlled by Mr. Zabel, and not Prudential or Ms. Snydkt. at 46-47, 52-53, 69.)
Indeed, both Ms. Snyder and Prudential’s forprancipal, testified that they never gave
Mr. Zabel specific instructiomor retained control oveéne manner in which Mr. Zabel
installed or removed signposts, except to identify the prop@dy which the signpost
was to be installed, as well as the date by ke post was to be installed and remo
(Morrow Decl. at 11 8-9; Snyder Decl.ft 8-9.) Based on the foregoing undisputed
facts, the court finds that the factors setifon the RestatemefBecond) of Agency

overwhelmingly favor finding that Mr. Zabel wanot an employee of Prudential. Inde

el

—

yed.

ed,

this is the only reasonable conclusiosddon the undisputddcts above.
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The undisputed facts asserted by Deferglamtesponse do not alter the court’s
legal conclusion that Mr. Zabel is not an eayde of Prudential. Defendants assert tf
Mr. Zabel was not required to be certifiechis line of work. (Resp. at 4.) Defendant;
assert that Prudential owned the actual sigaswere placed on Mr. Zabel’s post&l. (
at 3.) Neither of these facts render Mabel a Prudential employee. Except for the
actual signs, which would olmisly change depending tme agent oagency with
whom Mr. Zabel was contracting, the posg thols, and the dirt he utilizes in his
business are all owned by him.

Defendants also assert that Prudenti@ined control over the location of the
signs, whether or not it exercised that conterie, as well as when to put up and take
down the signs. |d. at 3-4.) The Washington Supreme Court has stated that contrg

the result of the work, as opposedthe means of the work, eensistent with the status

nat

U

of

of an independent contractobee Miles117 P.2d at 182. The type of control described

by Defendants regards only the result & work (location and timing), and not the
means (how the hole is actuatlyg, the post secured in thele, and the hole eventual
filled), and thus does not alter the ciaidetermination that Mr. Zabel was an
independent contractor.

Finally, Defendants also point to testimahgat Ms. Snyder told Mr. Zabel to fill
the hole after the injury ithe underlying action haatcurred. However, under
Washington law, retention of the right to eseee compliance witthe contract or to

inspect and insure properrapletion of the contract doewt vitiate the independent

y

contractor relationshipKamla v. Space Needlg?2 P.3d 472, 475 (Wash. 2001). Thus

ORDER- 27

od



10

11

12

13

14

15

16

17

18

19

20

21

22

the court finds that the undisputed, matefiaats establish that Mr. Zabel was not an
employee of Prudential as a matter of law.

Mr. Zabel testified in the underlying liggion that he was not an employee of
Prudential. Under the factual circumstan here, Washingtdaw requires neither
Hartford, nor this court, to ignore Mr. Zdlseexpress sworn testimony in the underlyit
action, which bears directly on his statusasadditional insurednd is diametrically
contrary to his position in this coverage litigation. Further, the court finds that Mr.
Is judicially estopped from asserting otherwiséhis litigation. The court also finds th
under the factors set forth in the Restateni®atond) of Agency 8§ 220(2), as well as
material undisputed facts presented todtwert, Mr. Zabel is not an employee of
Prudential, but an independent contractaa asatter of law. Because Mr. Zabel was 1
an employee of Prudential, Mr. Zabel was aotinsured under Hidord’s policy with
Prudential, and therefore Hartford did noteoldr. Zabel a duty to defend, or any othe
policy benefit.

C. Summary Judgment is Appropriate with Regard to Defendants’ Extra-
Contractual Claims

Ms. Leahy and Mr. Zabel have cross-glad for bad faith. (Am. Counterclaims
19 7.1-7.2.) Under Washington law, a bad faltim may only be lmught by an insure
under the policy. As the Waslgiton Supreme Court statedTiank v. State Farm Ins.
Co:

The duty to act in good ith or liability for actingin bad faith generally

refers to the same obligation. .. .Indeed, we have used those terms
interchangeably. . . . However, reglasts of whether a good faith duty in

—

g

yabel

the

10t

the realm of insurance @ast in the affirmative athe negative, the source
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of the duty is the same. That sceins the fiduciary relationship existing
between the insurer and the insur&lch a relationship exists not only as
a result of the contract between timsurer and insured, but because the
high stakes involved for both partiés an insurance contract and the
elevated level of trust underlyingsareds’ dependenaa their insurers.
715 P.2d 1133, 1136 (Wash. 1986). The duyctan good faith ishus premised upon
the insurer/insured relationship. Indeea, Washington Supreme Court has specificg
held that a third party may nbting a bad faith claim.

We hold that third party claimantsay not sue an insurance company
directly for an alleged breach gbod faith under a liability policy.

Id. at 1139. The court has found that Mrb2hwas not an insured under the policy.
Therefore, he has no claim foad faith. Because he has no right to assert a claim fq
faith against Hartford, neither does Ms. Leao merely stands in his shoes by way
assignment.

For similar reasons, Mr. Zabel's akt$. Leahy’s claim for negligence (Am.
Counterclaims 11 5.1-5.2) also fails. INggnce requires the existee of a duty to the
complaining party.See Hansen v. WadNKatural Gas Co0.632 P.2d 504, 505 (Wash.

1981). Because Mr. Zabel is not an insulkgdrtford owed him no duty of care.

iy

r bad

of

Defendants have counterclaimed for breafcthe duty to defend and for estoppel.

(Am. Counterclaims 1 6.1-6.30.1-10.3.) Because thewrt has ruled that Hartford
owed no duty to defend Mr. Zabel, Defentia counterclaim for a breach of this duty
must fail. Likewise, while @sppel is an appropriate rethefor bad faith breach of the
duty to defendsee Safeco Ins. Co. v. Butl83 P.2d 499, 506 (Whs1992), Hartford

did not breach its duty to defend besaur. Zabel was not an insured.
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Defendants have also counterclainfiedviolation of various Washington
Administrative Code (“WAC?”) sections relaty to insurance. (#. Counterclaims
4.1-4.7.) However, under Washington |atrangers to the insurance policy have no
cause of action for violation of the WACs. As statedamk

Pursuant to authority under RC¥8.30.010, the Insurance Commissioner

developed comprehensive unfair pragetregulations. . . . These rules are

found in WAC 284-30-300 through 600They generally set forth certain

minimum standards which, if violatedith such frequencys to indicate a

general business practice, will be deemed to constitute unfair claims

settlement practices.

Nothing in the language dhese regulations speciéilly gives third party

claimants the right to éorce the rules. Moreover, we are not persuaded

that it was the intent of the Inmnce Commissioner in drafting these
regulations to create a cause of @ctiin third party claimants. The
enforcement of these rules on behalttofd parties shdd be the province

of the Insurance Commissioner, nadividual third party claimants.

715 P.2d at 1140. NeitherriVZabel nor Ms. Leahy are pasi& the insurance contrag
They, therefore, have no cause of actioairagt Hartford for welation of these WAC
provisions.

Further, because Mr. Zabel is not an mesliunder the policy, neither he nor his
assignee, Ms. Leahy, may pursue a cogtdan under the Consumer Protection Act
(Am. Counterclaim 1 8.1-8.3) against Hartfo&ke e.gHarris,Washington Insurance
Practice,8 8:2 (2d ed. 2006) (“The courts have speally held that only an insured ma
assert a CPA claim against an insuresBe also Tank;15 P.2d at 1140 (“Itis

established that insureds may bring a private action against their insurers for brea

good faith under the CPA. . . . It is alsdaddished that breach of an insurer’s duty of

y

ch of
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good faith constitutes a per se CPA violation. However, only an insured may bring
per se action.”) (citations omitted).

Finally, Ms. Leahy and Mr. Zabel have also “reserved” a claim under the ney
enacted IFCA, RCW 48.30.015( (Am. Counterclaim§ 12.1-12.4.) The IFCA
provides that a “first party claimant to alipg of insurance who is unreasonably denig
claim for coverage or paymeaot benefits by an insurer may bring an action . . . to
recover the actual damages sustained . Id.." The Act defines a first party claimant g
“an individual . . . asserting a right toymaent as a covered person under an insuran
policy or insurance contraatising out of the occurrence of the contingency or loss

covered by such a policy or contracRCW 48.30.015(4). As discussed above, Mr.

a

vly-

d a

S

Zabel is not a covered persohherefore, neither he, nor his assignee, Ms. Leahy, may

bring a claim under this provision.
V. CONCLUSION
For the foregoing reasons, the courtANR'S Hartford’smotion for summary
judgment (Dkt. # 27), and DENIES Defards’ motion for partial summary judgment
(Dkt. # 35).

Dated this 1st day of March, 2011.

W\ 2,905

I
JAMES L. ROBART
United States District Judge
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