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LLC et al v. Telekenex Inc et al

THE HONORABLE THOMAS S. ZILLY

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTREZT OF WASHINGTON
AT SEATTLE

STRAIGHTSHOT COMMUNICATIONS,
INC., a Washington Corporation, et al.
No. C10-268Z
Plaintiffs,
VS. ORDER
TELEKENEX, INC., a Déaware Corp., et al.

Defendants.

THIS MATTER comes before the Cdwon motions for summary judgment
filed by (1) defendants Mark Prudehé&Mark Radford, docket no. 201;
(2) Telekenex, Inc. (“Telekenex”), Brdan Chaney, Anthony Zabit, and Joshua
Summers (collectively the “Teleken®efendants”), docket no. 202; and
(3) defendants Mammoth Network4,C (“Mammoth”) and Brian Worthen
(collectively the “Mammoth Defendants”), docket no. 205. Having reviewed the
papers filed in support of, and oppositionttee various motions, the Court enters thg

following Order.
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l. BACKGROUND

This case arises out of the corporditesolution of Plaintf Straightshot
Communications, Inc. (“SCI"),a company that provided networking services to sm;
and medium-sized businesses. 5th Am. AofiBAC”), 1 14, docket no. 175. The
FAC alleges that between October 2008 Biagch 2009, several of SCI's employees
began stealing SCI's confidential informatiamgluding SCI's customr lists, contacts,
and circuit diagrams, and secretly pobng the informatn to SCI's primary
competitor Telekenex. It 1 28-29, 34-338, 42, 44, 54, 784, 87-93, 98-105,
109-22. Using this information, RadéhrPrudell, and the Telekenex Defendants
allegedly solicited SCI’s existing customersd made false representations that SCI
was going out of business in an effort tduse SCI'’s clients to steh their service to
Telekenex._ldat 11 84, 88, 90-91, 93, 104-0511115-16, 147, 1561, 166, 170-72,
175, 180, 186-88, 190, 192, 208, 210,28 215-16. The Mammoth Defendants
allegedly facilitated the transfer of SCtastomers to Tekenex by providing
Telekenex with SCI’'s confidentiaircuit information. Id.at {1 93, 95-97.

Plaintiffs brought the present lawsalleging, among other things, that
defendants violated the Racketeerusficed and Corru@rganizations Act

(“RICQO"), as well as the state versionRICO, the Washington Criminal Profiteering

! A related company, Straightshot RC, LLESRC”) is also a plaintiff in the present
action. Order, docket no. 81. SRC acgdisome of SCI's claims against the
defendants in an asset forezlire in 2009. Perry DecEx. 14, docket no. 160. The
Court has not yet determined whether tlaenst that are the subject of the pending
motions are the property of SCI or SRC, #émel parties have not briefed that issue.
The Court need not addrase issue in this Order.
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Act (“WCPA”"). See3d Am. Compl. (“TAC"), docket naB3. Specifically, plaintiffs

contended that defendants joined together in an association for the common purpose of

defrauding SCI of its trade secrets andfalential information, and using that
information to deprive SCI of ilsusiness and customers. $kat § 293. On
November 15, 2010, the Court granted deéartsl motion to dismiss plaintiffs’ RICO
and WCPA claims becauseapitiffs had failed to allege facts demonstrating the
existence of a pattern, a necessary elemienbth a RICO and WCPA claim. Order,
docket no. 139. However, the Court also ¢gdrplaintiffs leave tamend to cure the
TAC's deficiencies._Id.

Although RICO identifies a number offf#irent predicate acts that constitute
illegal racketeering activity, sel8 U.S.C. § 1961(a), the TAC relied exclusively on
wire fraud (18 U.S.C. 8§ 1343). S&AC at 1 292, docket no. 83. Plaintiffs filed the
FAC? on December 9, 2010, alleging furthetsaaf wire fraud in support of their
amended RICO claim. FAC, docket no. 17He FAC also alleges new predicate ac

to support plaintiffs’ RICO @im, including obstruction gtistice (18 U.S.C. § 1503),

evidence tampering (18 8.C. § 1512), and maildud (18 U.S.C. § 1341).

2 Plaintiffs first filed an amended complairontaining the revised RICO allegations
on December 6, 2010. Séth Am. Compl., docket no. 173. On December 8, 2010,
the Court granted in part plaintiffs’ motido file another amendecomplaint, docket
no. 147, alleging claims a@st Telekenex’s successortiierest, IXC Holdings, Inc.
(“IXC Holdings”). Minute Entry, docket nd.74. Shortly thereafter, plaintiffs filed
the FAC, which is the operativ®mplaint. Docket no. 175.
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A. Obstruction of Justice Alegations, 18 U.S.C. § 1503(a)

Plaintiffs allege that defendant Summengaged in at least three instances of]
obstruction of justice. Specifically, plaifis contend that Summers perjured himself
in a declaration filed in state court on Redmy 16, 2009, and again in two depositiony
held on August 3, 2009 and November 2610. FAC at 11 253, 266-68, docket
no. 175° The allegedly perjurous statementsiteto Summers’ attempts to cover up
his involvement in defendants’ conspiraoysteal SCI's tradsecrets and drive the
company out of business. lak T 250 (“Defendant Summsemade a long series of
false statements to cover Defendants’ wrongdoing.”).

B. Evidence Tampering Allegatons, 18 U.S.C. 8§ 1512(c)(1)

Plaintiffs originally alleged in th& AC that when defendant Summers resigne
from his position at SCI on February 6, 2088,took one of SCI's laptop computers
loaded with confidentlanformation. TAC at § 107@ocket no. 83. Summers then
allegedly used the confidential information the laptop to access SCI’s servers and
shut down SCI’s client services. kLY 193, 197, 203-04.

Plaintiffs now allege that Summers coneshihe fact that heetained the SCI
laptop so that he could destroy eviderof his illicit use of SCI's confidential
information and his access &CI's servers. FAC &1y 254-56, 262-63, docket

no. 175. Plaintiffs contend that mers destroyed the evidence in direct

® Plaintiffs also contend that Summiguerjurous statements are indictable
racketeering activity undd.8 U.S.C. § 1512(c)(2).

ORDER -4
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contravention of a state court’s temporeggtraining order, andith the specific
intent of interfering with the adinistration of justice._Idat {1 261-62, 265, 269.

C. Mail and Wire Fraud Allegations, 18 U.S.C. 88§ 1341, 1343

In addition to the original wire fraudlegations, plaintiffs contend that the
defendants engaged in further acts of vinaeid and other acts of mail fraud against
SCI, SCI's former customers, and third parties.

1. Mail and Wire Fraud Against SCI

Plaintiffs allege that Telekenex@aged in mail and wire fraud when it
fraudulently transferred its assets to 1KGIdings in August 2010. FAC at § 324,
docket no. 175.

2. Mail and Wire Fraud Agast SCI's Former Customers

The FAC alleges that defendants pres$ 8€l’'s former cusimers into signing
contracts with Telekenex without affording the customers the opportunity to consif
alternative service options. ldt  271. Plaintiffs contend that defendants’
representations to SCI's formeustomers that they had afternative to obtain service
on short notice as a result of SCI's collapse, left the customers with no choice but
assent to unfavorable service agreements with Telekenexn &tidition, at least one
customer, U.S. Bearings, allegedly receiirddrior service after it switched providers

from SCI to Telekenex. Id.

ORDER -5
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3. Mail andWire Frawd Against Third Parties

In addition to the events relatedS€I’s collapse, the FAC alleges that

Telekenex has perpetratedhet mail and wire fraud schemes against the following

third parties:

(1)

(2)

3)

(4)

(5)

(6)

(7)

(8)

ORDER - 6

Charlotte Russe, Inc. (“Charlotfsse”). Telekenex and Telekenex
IXC, Inc. (“Telekenex IXC”) alleged used misrepresentations and the
threat of service interruptions togasure Charlotte Russe into signing 38
unfavorable service contraeith Telekenex IXC._Idat §f 273-82;

Restaurant Concepts Il, LLC (“RCII"). Telekenexidrelekenex IXC
allegedly told RCII that Telekenex IXC would only agree to provide
service to RCII if the company age to extend its contract by 36
months. Idat | 283;

Perseus Books, LLC (“Perseuselekenex allegedly refused to port
Perseus’s telephone numbers to a nawier in violation of federal law
unless Perseus paid an early termination feeatIfif 284-88;

Eat ‘n Park Hospitality Group, Inc. (“Eat ‘n Park”). Telekenex and
Telekenex, IXC allegedly used meqresentations and the threat of
service interruptions to pressure EaPark into sigmg an unfavorable
service contract with Telekenex IXC. kit 11 289-92;

Eric F. Anderson, Inc. (“‘EFA”)Telekenex allegedlyefused to port
EFA’s telephone numbers to a newrez in violation of federal law
unless EFA paid an early termination fee. ad{{ 293-99;

Dealtree, Inc. (“Dealtree”). Tekenex allegedly misrepresented its
ability to provide quality sices to Dealtree in der to induce Dealtree
to enter into a service caoatt with Telekenex. Idat 9 300-05;

Bryco Funding, Inc. (“Bryco”). Tlekenex allegedly misrepresented its
ability to provide qualityservices to Bryco in der to induce Bryco to
enter into a service contract with Telekenex. atdfff 306-19;

Robin Riechert. One of Telekensxsuccessor corporations, Net World
Inc., allegedly fraudulently transfedr@s assets to Tekenex and other

n
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companies after Riechert obtainesizeable judgment against Net
World. Id.at f 320; and

(9)  Michigan Street Buildings, LLC Michigan Street”). Telekenex IXC
allegedly wrongly refused to hor the lease agreement between
Michigan Street and AuBeta Network Corp. after Telekenex IXC
acquired AuBeta in March 2009. lak T 321.

Il. DISCUSSION

Defendants move to strike many of gidkegations in the FAC. Mot., docket
no. 202. Defendants also move for sumyradgment on plaitiffs’ RICO claim
(Eighth Cause of Action) and WCPAagin (Ninth Cause of Action). Idseealso
Mot., docket no. 201; Mot., docket no. 20bhe Telekenex Deffelants separately
move for summary judgment on plaintiffsaimns for fraudulent transfer (Fourteehth
Cause of Action), and corporate digard (Fifteenth Cause of Action).

A. Defendants’ Motion to Strike

Defendants move to strike the nellegations in the FAC to the extent it
(1) alleges that defendants engaged in peg€eliacts of racketeering activity other tha
wire fraud; (2) alleges facts or legal thesrpreviously rejeetd by the Court; and

(3) alleges misconduct by nonfpaTelekenex IXC and attributes such conduct to th

-

e

defendants. SeReply at 3, docket no. 211. Defendants argue that all three categories

of allegations should be stkien because thexceed the Court’s Order granting leave

* The FAC identifies two different claims pkintiffs’ “Fourteenth Cause of Action:”

fraudulent transfer and corporate disregdfdC at 84, docket no. 175. For purposes

of the present motion, the Court will reterthe fraudulent transfer claim as the

Fourteenth Cause of Action@ihe Corporate Disregard claim as the Fifteenth Cause

of Action.

ORDER -7
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to amend._Se®rder, docket no. 139. The Co@RANTS in part and DENIES in
part the motion to strike. The Court GRTS in part the motion and STRIKES the
paragraphs specifically identified by defands that allege raconduct by non-party
Telekenex IXC in connection withird parties Charlotte Russe, REEat ‘n Park,
and Michigan Street. SEAC at 11 273-83, 289-92, 321. The Court denied
plaintiffs’ motion to add Teleenex IXC as a defendant, ddenute Entry, docket

no. 174, and as suchgtlllegations are improp&rThe Court otherwise DENIES
defendants’ motion to strike. With tleeception of the allegations related to
Telekenex IXC, defendants have faileddentify any specific paragraphs of the

amended complaint that they contend $tidoe stricken.McGorray v. O’Conngr

87 F. 586 (9th Cir. 1898) (holding that a nootito strike out parts of a pleading must
be denied when the moving party failsspeecifically identifythe portions to be
stricken);_sealsoFed. R. Civ. P. 7(b)(1)(B)-(C) (noting that a motion must state wit

particularity the grounds for seekingetbrder and the relief sought).

> In addition, the FAC onlylkeges that, as to RCII, “Telekex IXC told [RCII] . . .
that Telekenex IXC would agree to assume RCII's agreement with AuBeta only if
contract was extended for a period of 3éntins.” FAC at I 283jJocket no. 175. The
alleged statement, standing alone, is mgitthegal nor improper, and fails to state a
claim for relief.

® For the same reasons, the Court STRIKESfiffs’ allegations regarding third party|

Robin Reichart, seEAC at 320, docket no7%, which relate to misconduct
allegedly perpetrated byn-party Net World, Inc.

ORDER -8
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B. Defendants’ Motions for Summary Judgment — Standard of
Review

Summary judgment is appropriate wherfeefte is no genuine dispute as to any
material fact and the movant is entitled tdgment as a matter of law.” Fed. R. Civ.

P. 56(a), Anderson \Liberty Lobby, Inc, 477 U.S. 242, 247 (1986). The Court mus

draw all reasonable inferences inda of the non-moving party. Sé&eD.I.C. v.

O’'Melveny & Meyers 969 F.2d 744, 747 (9th Cit992), rev'd on other grounds12

U.S. 79 (1994).
C. Plaintiffs’ Amended RICO Claims (Eighth Cause of Action)
To state a claim under RICO section 1963(@)plaintiff must allege: (1)

conduct (2) of an enterprise (3) through a pattern (4) of racketeering activity. Millg

’ Plaintiffs argue that defendants’ motidios summary judgment are premature, and
that the Court should insteaghply the liberal Rule 12){6) dismissal standard and
decline to review materials outside theauings in deciding defendants’ motions.
Defendants’ motions are not premature, hosveas this case has been pending sinc
February 2009. Moreoverltlaough plaintiffs requedtme to conduct further
discovery pursuant to Fed. R. Civ.38(d), the discovery deadline passed on
November 24, 2010. Order, docket no. &n December 8, 2010, the Court express
ordered the parties to engage in nolfartdiscovery, with the limited exception of
discovery regarding plaintiffglaims against defendant CXHoldings. Minute Entry,
docket no. 174. Plaintiffisave had countless opporitigs to conduct discovery
regarding their RICO claim in the two yednsit this case has been pending, and no
further discovery is warranted or necessdfynally, a party requesting a continuance
pursuant to Fed. R. Civ. P. 56(d) musndfy by affidavit the specific facts that
further discovery would reveal, and explavhy those facts would preclude summary
judgment. _Sed&atum v. City of San Franciscé41 F.3d 1090, 110®th Cir. 2006).
Here, plaintiffs have failed to meet theurden to explain what further discovery
would reveal, and why it would preclude summary judgment. FédeR. Civ. P.
56(d). Accordingly, the Court DENIEMaintiffs’ motion for a Rule 56(d)
continuance, and will apply the summary judgment standard to defendants’ motio

ORDER -9
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Yokohama Tire Corp358 F.3d 616, 620 (9th Cir. @0). With the exception of the

pattern element, in its pri@rder the Court held that plaintiffs had alleged sufficient
facts to establish all of the elementsadRICO claim. Order, docket no. 139.
Therefore, the existence of a pattern of edekring activity is the primary issue befor
the Court.

To establish a pattern of racketeering\wty, the plaintiff must show that the

defendant committed at least two prediazfenses._Clark v. Time Warner Cable

523 F.3d 1110, 1116 (9th Cir. 2008). Thaipliff must further establish that the
racketeering predicates are 1) related (ehationship element); and 2) part of a
continuous pattern that either threatensanstitutes long-term criminal activity (the

continuity element)._H.Jlnc. v. Nw. Bell Tel. Cg.492 U.S. 229, 239 (1989).

1. TheRelationshiElement

“Related’ conduct ‘embraces criminatts that have the same or similar
purposes, results, participants, victims, or methods of commission, or otherwise &
interrelated by distinguishing characteristics and are not isolated events.” Howar

Am. Online, Inc, 208 F.3d 741, 749 (9@ir. 2000) (quoting H.J492 U.S. at 239).

® Plaintiffs also allege that defendanislated two other provisions of the RICO
statute, sections 1962(a) and 1962(d).dAsussed below, however, the dispositive
issue on all of plaintiffs’ RICO claims is wther plaintiffs can establish a pattern of
racketeering activity. Sd¥ugget Hydroelectric, L.P. v. Pac. Gas & Elec.,©81
F.2d 429, 437 (9th Cid992) (plaintiff must show a patteof racketeering activity to
recover under section 1962(a)); ®imv. Value Behavioral Health, In@08 F.3d
1073, 1084 (9th Cir. 2000) (hddhg that the failure to pleatie elements of a section
1962(c) claim precludes a claim undertg®t1962(d)), overruled on other grounds
by, Odom v. Microsoft Corp486 F.3d 541 (9th Cir. 2007).

ORDER - 10
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“The relationship requirement exists to emsthat RICO is not used to penalize a

series of disconnected crimiredts.” United States v. Eufras@35 F.2d 553, 565

(3d Cir. 1991). In the present case, thHatrenship element was not disputed in the
last round of motions because all of thlegations in the TAC llated to defendants’
alleged misappropriation of SCI's trade s#syr and SCI’s resulting dissolution (the
“trade secret scheme”).

There is no dispute that the majoritytbé new allegationis the FAC (such as
the allegations relating to Summers’ obstiat of justice and evidence tampering,
and allegations related to SCI's former customers) are related to the trade secret
scheme. However, the FAC also alleges Tredékenex, acting ahe, engaged in mail
and wire fraud involving third parties Perse&FA, Dealtree, and Bryco (collectively
the “third party schemes”). Spedcidilly, the FAC alleges that Telekenex
misrepresented its ability to provide quality services inmo@entice the third parties
to become customers (Dealtree, Bryco), aralsesd to transfer its former customers’
telephone numbers to other carriers, ination of federal law, unless the customers

agreed to pay terminati fees (Perseus, EFA)FAC at 1 284-28, 293-319, docket

no. 175. The Court must determine whetherthird party schemes are related to the

trade secret scheme alleged in the FAC.

% It is questionable whether Telekenexeged misconduct towards Dealtree, Bryco,
Perseus, or EFA rises to the level ofiadictable predicate act, because neither the
violation of a statute, nor the failure torfm as promised, constitutes to the level o
wire fraud. _Seddilton Sea, Inc. v. DMR Yachts, In¢Z50 F. Supp. 35, 39 (D. Me.
1990); Rothman v. Vedder Park Mgnm12 F.2d 315 (9th Cir. 1990).

ORDER - 11
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The Ninth Circuit addressed the redaiship component of a pattern_in Howard
208 F.3d at 749, where the plaintiff's comptaalleged that AOL, an internet service
provider, fraudulently advesed a flat-fee pricing plam order to increase
subscribership and drive upetikompany’s stock price. ldt 746. The plaintiff
alleged that the advertising was fraudtilleeacause AOL knew that the number of
individuals who would be enticed to sigp for AOL’s services by the advertising
would outstrip the compafs ability to provide iternet service. ldat 746-47. In
addition to the fraudulendaertising scheme, the plaintiff alleged that AOL made
misrepresentations about its shipping needsder to induce a shipping company to
expand its operations. ldt 748. The plaintiff conteled that the different schemes
were “related” because both schemes demnatesl that “fraudulent activity has been
AOL’s modus operandi over axtended period of time, méested in a variety of

ways.” Howard v. Am. Online, IncDkt. No. 35, Civ. 97-@42 (C.D. Cal., May 14,

1998). The district court held thidte shipping company allegations had no
connection to the false adtising allegations and there®the two schemes were not
“related” under RICO._ld.The Ninth Circuit affirmed, holding that although the

schemes involved the same participant (AQhe “purpose, result, victim and methoc

of the [shipping company] misrepresentations are strikingly different [than the othé¢

allegations in the complaint].” Howard08 F.3d at 749.
Here, plaintiffs argue that the third paschemes are related to the trade secrs

scheme because, collectively, the schedeesonstrate that fraudulent activity is

ORDER - 12
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Telekenex’s modus operandi. Fraudulemat, however, the schemes must be mors
than merely a series of disconnected criminal actsatld49. As in Howardhe third
party schemes here had different paraais (the only alleged participant was
Telekenex)' different victims (Bryco, Dealtre®erseus, and EFA), different resdits,
and different methods (no theit trade secrets) than tirade secrets scheme alleged

in the FAC. Accordingly, th third party schemes alleged in the FAC are unrelated

191 addition, although the Court previouslgld that plaintiffs had pleaded sufficient
facts to satisfy the enterprisgement of their RICO claim in connection with the trad
secret scheme, the absencamy involvement of the renmang defendants in the third
party schemes alters the Court’s analysithefenterprise element. United States v.
Minicone 960 F.2d 1099, 1106 (Zcir. 1992) (“The racketeerg acts must be related
to each other . . . and they mustrelated to the enterpri9glemphasis added); see
alsoBanks v. Wolk 918 F.2d 418, 424 (3d Cir. 1990)A]ll predicate acts in a
pattern must be somehow related to tlaene RICO] enterprise.”). The FAC does n
allege that any of the defendants excegdekenex were involveih the third party
schemes. Consequently, even if plaintdfsild rely on the third party schemes to

show a pattern of racketeering activity, plaintiffs could not show that the remaining

defendants participated in an enterprise engaged in a pattern of racketeering actiy

1 The evidence relating to the third pesthemes submitted by plaintiffs was
apparently obtained by combing throughlutalatabases to identify every lawsuit
initiated since 2006 in which Tekenex is a party. Séegail Decl. at 11 2-6, Exs. 1-5,
docket no. 210. However, it appears that these lawsuits have uniformly been rese
in favor of Telekenex, eidr by dismissal iTelekenex’s favor, osettlement._Se€ift
Decl., Exs. 6, 8, 9, 11, 1dpcket no. 204; Telekeneac. v. Charlotte Russe, Inc.
Order, docket no. 74, Civ. 0922435-8 (Wash. Sup. Ct. Be8, 2011). Moreover, the
Court is skeptical that thevidence relating to the thliparty schemes, which was
obtained from the pleadings the various lawsuits, constitute “facts” that support
plaintiffs’ RICO claims. _CfWord of Faith World Qut&ach Ctr. Church, Inc. v.
Sawyer 90 F.3d 118, 1224 (5th Cir. 1996).

ORDER - 13

\V

to

D

ity.

nlved




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

the trade secret scheme for purposeRIGIO, and do not establish a pattern of
racketeering activity?

2. TheContinuity Element

The continuity element requires proofether “open-ended” or “closed-ended

continuity. H.J., Ing.492 U.S. at 241. The Courpsior order only granted plaintiffs

leave to plead facts that would demoatdropen-ended contirty, which requires

either (1) a threat of future criminal conduct; or (2) conduct that constitutes the

enterprise’s regular way aoing business. H.J., Inel92 U.S. at 241-42. In either
case, the touchstone of a pattern is pastluct that by its nature projects into the

future with a threat of repetition. S@dwaste, Inc. v. Hecht65 F.3d 1523, 1528 (9th

Cir. 1995). A plaintiff can dablish open-ended continuity where there is an ongoing

scheme, multiple victims, or a ris continuing illegal activity._Segicor Title Ins.

Co. v. Florida 937 F.2d 447, 449 (9th Cir. 1991¢.onversely, a plaintiff cannot
establish open-ended continuity if the awefants’ collective corndtt is in a sense a
single episode with a single purpose, rathan a series of separate, related acts.

Sever v. Alaska Pulp Cor@78 F.2d 1529, 1533 (9@ir. 1992). Thus, where the

defendants’ predicate acts are all dire¢tedne goal which has a definitive ending
date, there is no threat of future criminativaty once that goal is accomplished. See

Religious Tech. Ctr. v. Wollershejr71 F.2d 364, 366 (9th Cir. 1992).

12 For the same reasons, the Court cone$ that Telekenex’s alleged fraudulent
transfer of assets to IXC lbngs in August 2010, s¢eAC at 1 324, docket no. 175,
is not “related” to the trade setrscheme for purposes of RICO.

ORDER - 14
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This Court previously helthat the trade secretrsme alleged in the TAC
constituted a single episodeafminal conduct with a defitive goal: the complete
dismantling of SCI as a company, and thegfanof its business to Telekenex. Ordef

at 14-15, docket no. 139. Plaintiffgyae that the new allegations in the FAC

—

demonstrate that the trade secret schenseneta single episode, but rather, a part g
an ongoing scheme, withultiple victims, that represendefendants’ regular way of
doing business.

Specifically, plaintiffs argue that thieade secret scheme involved multiple
victims because SCI's former customersev@tended victims of the scheme. See
FAC at 1 271, docket no. 175 (“The harnBtwaightshot’s customers was an inherent
part of the defendants’ fraudulent schetheHowever, to constitute racketeering
activity, the conduct must be an indid@predicate act under 18 U.S.C. § 1961.

Sedima, S.P.R.L. v. Imrex Co., Ind.73 U.S. 479, 495 (1985) (“[R]acketeering

activity’ consists of no more and no léekan commission of a predicate act.”).
Plaintiffs allege that defendants committeule fraud when they “pressured customers
into signing [unfavorable] contracts willelekenex without affording customers the
opportunity to consider other options” aindpresented that Telekenex was the sole
alternative to risking a majanterruption of their phone, ti and Internet Services.”
FAC at 1 271, docket no. 175. To adeqlyapead wire fraud, however, a plaintiff
must allege: (1) the formation of a scheonartifice to defraud{2) use of the United

States wires or causing a use of the UnitedeStwires in furtherance of the scheme;
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and (3) specific intent to deceive or deftla Schreiber Distrib. Co. v. Serv-Well

Furniture Cq.806 F.2d 1393, 1400 (9th Cir. 198djo establish a scheme or artifice
to defraud, a plaintiff must demonstrate ttheet defendant retained or misappropriate
the money or property of ottge through the use of dish@tenethods or schemes.

Seee.q, Carpenter v. United State$84 U.S. 19, 26-27 (1987). Plaintiffs submit no

evidence that defendants misagmiated the property of 36 former customers.
Moreover, “business rivals may noteuRICO to complaimbout injuries
derivatively caused by mail frauds perpetrated against customers, because only t

customers are the beneficiaries of the stayuprotection.” _Israel Travel Advisory

Serv., Inc. v. Israel Identity Tours, In€é1 F.3d 1250, 1258 (7th Cir. 1995) (citing

Lancaster Cmty. Hosp. v. Antelope Valley Hosp. DB40 F.2d 397, 405-06 (9th Cir.

1991)). Thus, although a business cagover under the common law of unfair
competition when a rival lies to potentialstomers, the business does not have a

claim under the mail fraud statute, and bieasion RICO._lsrael Travel Advisory

Serv., Inc, 61 F.3d at 1257; sedsoLancaster940 F.2d at 406 (“[I]t might be said

that defendants hoped to ‘stdadncaster’'s customers. Biittannot be said that these
customers were Lancaster’s property 3ClI's former customers are not additional
victims of the trade secrets scheme, amy o not support a showing of open-endeq
continuity.

Plaintiffs also argue that the trade sesckteme poses a risk future criminal

activity because defeadt Summers continues to engagdlegal acts of obstruction
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of justice and evidence tamp®y in an effort to coveup the trade secret scheme.
FAC at 1 250, docket no. 17&onsistent with the law iseveral circuits, this Court
held in its prior order that a defendantf®és to cover up a criminal scheme does nd
extend the duration of the derlying scheme. Order &%, docket no. 139 (citing

Midwest Grinding Co. v. SpitZ 976 F.2d 1016, 1024 (7tir. 1992); Pyramid Sec.

Ltd. v. IB Resolution, In¢.924 F.2d 1114, 1117 (D.C.rCL991); Aldridge v. Lily-

Tulip, Inc. Salary Ret. Plan Benefits Com@53 F.2d 587, 5994 (11th Cir. 1992));

Jackson v. Bellsouth Comm’ns, In872 F.3d 1250, 1268 1ih Cir. 2004) (“[T]he

plaintiffs’ allegations of ongoing acts aichat concealing an initial wrongdoing [d0]
not establish open-ended continuity.”).
Moreover, the federal obstruction of fiee statute (18 U.S.C. 8§ 1503) applies

only to perjury offerd in federal courproceedings. Streck v. Pete885 F. Supp.

1156, 1162 (D. Hi. 1994) (citing O’Malev. New York City Transit Auth.896 F.2d

704, 708 (2d Cir. 1990)). Similarly, theghibition on evidencéampering found in
18 U.S.C. § 1512(c) applies only in arfffoial proceeding,” which does not include

state court proceedings. SE&U.S.C. 8 1515(a) (defirgrf'official proceeding” as

13 plaintiffs argue that the holding in Spitpes not apply in the Ninth Circuit. Resp.
at 11, n.3. Plaintiffs rely heavily on Living Designs, lacE.l. Dupont de Nemours &
Co., 431 F.3d 353, 364-65 (9th Cir. 2005)which the Ninth Circuit held that a
party’s litigation misconduct in a prior lawisufor the purpose of inducing the other
party to accept a reduced settlement offery foam the basis od subsequent RICO
claim. Unlike_Spitzand the other circuit court cases cited by the Court in its prior
order, Living Designslid not involve a cover-up q@ast conduct, and it did not
address what effect a cover-up has onbdistaing the pattern element of a RICO
claim. Therefore, Living Designs not relevant to the Court’s analysis.
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matters conducted in a federal forum, otters involving insurance in interstate
commerce). All of Summers’ alleged miscoot with the exception of his testimony
at the November 2010 depii@n, took place in connéon with the state court
litigation, and as such, it is not indictalvecketeering activity that can support a
showing of continuity’

As for the November 2010 deposition, the FAC alleges only that it was
inconsistent with Summers’ previous dsjimn, and that Summe “could not explain
why he had deliberately erased files onld#mop, why he installed a new operating
system to wipe out existingata, and why he ran the ‘RegEdit’ program to cover up
his wrongdoing.” FAC at Y 268, docket no517To show obstrdon of justice under
18 U.S.C. § 1503, plaintiffs must shovattSummers (1) actedth knowledge that;
(2) his actions have the naaiand probable effect of interfering with; (3) a pending

judicial proceeding. Sazar-Luviano v. Mukasey51 F.3d 857, 862 (9th Cir. 2008)

(citing United States v. Acquilab15 U.S. 593, 597, 599995)). The allegations in

the FAC do not support plaintiffs’ contentitimat Summers acted with knowledge thg
his testimony would interfere with this pesding. To the contrary, the FAC alleges
that Summers testified that he did nablw why he erased files on the laptop and

installed a new operating systeifRAC at f 268, docket no. 175.

14 Contrary to plaintiffs’ assertion, s&esp. at 11, docket nB09, Summers’ conduct
standing alone is insufficient to sh@apattern of racketeering activity. Sekark 523
F.3d at 1116 (holding that to establishadtern of racketeering activity, the plaintiff
must show that the defendant commitiédeast two predicate offenses).
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Plaintiffs have failed to submit evidence supporting their contention that the
defendants are engaged in an ongoingioal scheme in violation of RICO.
Accordingly, the Court GRANTS defendants’ motions for summary judgment and
DISMISSES with prejudice gintiffs’ RICO claims.

C. Plaintiffs’ Amended WCPA Claims (Ninth Cause of Action)

To establish a claim under the WCPA, aipliff must show that the defendants

engaged in a pattern of criminal profite®yi To show a pattern under the WCPA, a
plaintiff must make the same showing requibgdRICO: relationship plus continuity.

SeeState v. Barnes85 Wn. App. 638, 667, 932 P.2d 6@997). Plaintiffs rely on the

same facts to support both their WCPAirl and their RICO claim. Therefore,
plaintiffs have failed to establish atfgn, and the Court GRANTS defendants’
motions and DISMISSES with prejice plaintiffs’ WCPA claims.

D. Plaintiffs’ Fraudulent Transfer Claim (Fourteenth Cause of Action)

The Telekenex Defendants mov@aeately for summary judgment on
plaintiffs’ fraudulent transfer claim, whidk predicated on plaintiffs’ contention that
Telekenex transferred all of its asset$¥@ Holdings in Augwst 2010, knowing that
this lawsuit was pending, and that pt#fs were seeking a substantial award of
damages against Telekenex. The Telekelsfendants argue that the Court should
grant summary judgment on plaintiffs’ frdwient transfer claim because plaintiffs
have not yet reduced theiagh to judgment and therefore are not “creditors” under

Washington’s Uniform Fraudulent Transi#ect (“UFTA”). UFTA, however, defines

ORDER - 19

]




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

a creditor as any person who has a clamd, & claim as “a right to payment, whether

or not the right is reduced to judgménRCW 19.40.011(3)-(4) (emphasis added).

Therefore, plaintiffs arécreditors” under UFTA.

The Telekenex defendants also arga fummary judgment is appropriate
because plaintiffs have failed to submit @rnde that Telekenexansferred its assets
to IXC Holdings withoti receiving reasonably equivalent value. RCW
19.40.041(a)(2). Defendants’camd argument also failspwever, because a transfer
may also be fraudulent under UFTA if, as ptdfs contend, the transferor acted “with
actual intent to hinder, delay, or defdhany creditor. . . .” RCW 19.40.041(a){1).

In the alternative, the Telekenexf®edants move to dismiss plaintiffs’
fraudulent transfer claim under Fed. R. Giv9(b), arguing that plaintiffs have failed
to plead fraud with sufficient particularitylaintiffs argue that dismissal under Rule
9(b) is inappropriate because “[a]llegatia@idraud may be based on information and
belief when the facts in question are pecyivithin the opposig party’s knowledge

..." Scheidt v. Klein956 F.2d 963, 967.0th Cir. 1992). Here, the relevant facts

relating to the allegedly fraudulent transfehich occurred nearlgeventeen months

1> Telekenex contends that the transfeit®ssets in August 2010 could not have
been fraudulent because, beftre transfer took plac&gelekenex was valued at
$0.00. Seésail Decl., Ex. 9, docket no. 2IMay 2010 valuation assigning $0.00
value to Telekenex). Telekenérst raises this argument @aply, and it has not been
fully briefed by the partiesMoreover, the evidence dklekenex’s valuation is only
an excerpt of a longer valuation reportdainis unclear whethat evaluates the going-
concern value of the company, whiclihe relevant valuation for purposes of a
fraudulent transfer claim. Séere Spokane Concrete Prods., Jii26 Wn.2d 269,
280, 892 P.2d 98 (1995). Accordinglyet@ourt declines to dismiss plaintiffs’
fraudulent transfer claim on this basis.
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into the present lawsuit,@known solely by Telekenexa IXC Holdings, and are the
subject of pending discovery. Skknute Entry, docket ndl74; Goldman Decl., Ex.
18, docket no. 148. Accordingly, tlk®urt DENIES the Telekenex Defendants’
motion as to plaintiffs’ fraudulent transfer claim.

E. Plaintiffs’ Corporate Disregard Claim (Fifteenth Cause of Action)

The Telekenex Defendardtso move for summary judgment on plaintiffs’
claim for corporate disregardVot., docket no. 202. A gintiff seeking to pierce the
corporate veil and impose direct liability shareholders or corporate officers must
demonstrate that (1) the corporate form hasnbintentionally used to violate or evadsd
a duty; and (2) disregard of the corporaterfas necessary to prevent an unjustified

loss to the creditor. Meisel ¥MI&N Modern Hydraulic Press Co97 Wn.2d 403,

409-10, 645 P.2d 689 (1982As a corporation is typidig considered a separate
entity, distinct from shareholders anificers, the corporate entity will only be

disregarded in exceptional circumstasicdruckweld Equip. Co. v. Olsp@6 Wn.

App. 638, 644, 618 Pd 1017 (1980).

To establish the first element of a corgterdisregard claim, the plaintiff must
show an abuse of the corporate form. Mei8élWn.2d at 403. Common examples ¢
such abuse include: commingling of comterfunds and other assets, failure to
segregate funds of related entities, the umanged diversion oforporate funds or
assets to non-corporate or personal usedatture to maintaiworporate minutes or

adequate corporate records, and corporate undercapitalizatiomh@®&was V. Harris,
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Washington’s Doctrine of Corporate Disregafsb WASH. L. REv. 253, 260 n.38
(1981).

Plaintiffs fail to submit any evidence abuse of the corporate form, or any of
the type of exceptional circumstances tatrant imposing psonal liability on the
individual defendants for the corporatioc@nduct, and indeed, have not even allegg
such conduct in the FAE. Plaintiffs contend that dismissal is nonetheless
inappropriate becauseeh will ultimately be unable to cever on their claims if they
cannot impose liability on Telekenex’s offisaand shareholdersdowever, “[t]he
absence of an adequate remedy alone dotestablish corporate misconduct.”
Meisel 97 Wn.2d at 411. Accordinglhe Court GRANTS the Telekenex
Defendants’ motion, and DISIMSES with prejudice plaiiffs’ claim for corporate
disregard.

.  CONCLUSION

For the foregoing reasons, the CourtABR'S in part and DENIES in part
defendants’ motion to strike. The Co@RANTS in part the motion and STRIKES
paragraphs 273-83, 289-3hd 321 of the FAC. The Court otherwise DENIES the
motion to strike.

The Court further GRANTS the motis for summary judgment, docket

nos. 201 and 205, and DISMISSES plaintiffs’ RICO claim (Eighth Cause of Action

'® The FAC merely contains a formulaic retita of the legal elements of a claim for
corporate disregard. SEAC at 11 413-15, docket no. 175.
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and WCPA claim (Ninth Cause of Action)twiprejudice. The Court also GRANTS
in part and DENIES in part the Telekergefendants’ separate motions for summary
judgment, docket no. 202, on plaintiffsaagins for fraudulent transfer and corporate
disregard. The Court GRANTS in p#ne motion and dismisses with prejudice
plaintiffs’ claim for corporate disregaféifteenth Cause of Action). The Court
DENIES in part the motion on plaintiffslaim for fraudulent transfer (Fourteenth
Cause of Action).

IT IS SO ORDERED.

DATED this 9th day of May, 2011.

WSW

Thomas S. Zilly
United States District Judge
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