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6
7
8 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT SEATTLE
10 BRENT DEAN and MICHAEL CASE NO.C10-277 MJP
WILSON,
11 ORDERGRANTING SUMMARY
Plaintiffs, JUDGMENT
12
V.
13

AVIS BUDGET CAR RENTAL, LLC
14 (D/B/A AVIS BUDGET GROUP, INC.

15 Defendant.
16
17 This comes before the Court on Defendant’s motion for summary judgment and motion

18 || to strike jury demand. (Dkt. Nos. 48 and 50.) Having reviewed the motions, Plaintiffs’
19 || responses (Dkt. No. 53 and 5tHe repliesDkt. No. 55 and 59)x&nd all related filingsthe Court
20 | GRANTS Defendant’s motion for summary judgment and MOOTS the motion to strike
21 || Plaintiff's jury demand.

22 Background

23 Plaintiffs Brent Dean (“Dean”) and Michael (“Wilson”) are suing their former employer

24 | Avis Budget Car Rental, LLC (“Avis”) foracial discrimination and retaliation in violation of the
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Washington Law Against DiscriminatioBeeRCW 49.60 et seq. (Am. Compl., Dkt. No. 20.)

Dean worked for Avis from 1996 until his termination in October 2009. (Dkt. No. 51, Ex. 1 at

61:23-25 (Dean Om)) At the time of his termination, he was an Airport Manager at Seattle

International Airport (“SeaTac”) and was responsible for supervisingmhifiagers, shuttle
drivers, and service agentfl.(at 47.) Dean reported at various times to Avis’s City Manag
Josh Gonzalez (“*Gonzalez”), who was responsible for all of Avis’s operationsshivgéon,
and at other times to Avis’s District Manager, John Butzke (“Butzke”), who eg®nsible for
all of Avis’s SeaTac operationsld()

In January 2009, Butzke and Gonzalez issued Dean a letter of concern. (Dkt. No.
1 at pg. 59.) After identifying various performance deficiencies, the |¢dteds[t|hese
operational issues will no longer be tolerated and your continued employment is ndygopa

(Id.) Butzke scheduled regular meetings with Dean over the next five months to heview

L

er,

51, Ex.

progress. (Dkt. No. 51, Ex. 1 at pg. 9-10 (Dean Dep.)) Dean concedes these employment actions

were not retaliatory.ld. at pg. 14, 18-20.) In July 2009, Buéz&nd Gonzalez determined De
no longer required regular meetings given performance improvemdtat 22.)

During this probationary period, Dean hired Wilson. (Dkt. No. 51, Ex. 2 at pg. 5-6
(Wilson Dep.)) Wilson had been recently laid off by Avis as part of a rexdtuictiworkforce.
(Id.) In March 2009, Dean re-hired Wilson for a parte lead shuttle driver position at SeaT
(Id.) Both Dean and Wilson are Caucasian.

In September 2009Vilson submitted two complaints of racial discrimiion that he

AN

alleges were not properly investigated. On September 14, 2009, Wilson got into ana@iterc¢ati

with another shuttle driver. (Dkt. No. 51, Ex. 1 at pg. 26.) Wilson alleged the shuttle drivg

refused to move his car which was in his way. Wilson complained that the shuttlesdrd/&y
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him in a threatening manner, “you are white and | don’t respect you.” (Dkt. No. 58,)Ex
Wilson informed Dean of the incident, who then informed Butzke and Laurie Van Buskrirk
(“Van Buskirk™), the Human Resources Manager for the Northwest Redidn. While Butzke
and Van Buskirk assigned Dean to obtain statements from witnesses, the paptieswhether
Dean failed to perform the assigned task or whether Butzke and Van Buskirkddiddw up
on the investigation. (Dkt. No. 58, Ex.@hmpareEx. 1 at pg. 28 (Dean Demjth Ex. 5 at pg. §
(Van Buskirk Dep.)
Wilson informed Dean of a second incident involving insubordination on Septembd
2009. (Dkt. No. 58, Ex. 10.) Wilson alleged several non-Caucasian shuttle drivers refuse
ride with him, suggesting that he was racistl.) (As with Wilson’s first complaint, no
statements were taken from witnesses identified in Wilson’s complaints.NDk8, Ex. 8 at 58
(Van Buskirk Dep.)) Van Buskirk testified that, “based on the information wadliead from
the investigation, from the grievance and from Mr. Wilson’s investigation—MsONVs
meeting, that he was not a credible witness, and we did not feel the need to tglkftbian
witnesses.(Dkt. No. 51, Ex. 5 at pg. 9 (Van Buskirk Dep.)) On September 25, 2009, Wils
was suspended without pay. (Dkt. No. 58, Ex. 13.) Wilson believed the suspension to bq
retaliation for Wilson filing his complaintsld.) Dean objected to Wilson’s suspension giver
pending complaints involving racial discrimination. (Dkt. No. 58, Ex. 4 at pg. 32.)
DefendantontendsVilson was suspenddohsed orseparate complaints lodged again
him sometime before September 30, 2009. Specifically,lghmetore September 30, 20Q@0
shuttle drivers approached Butzke complaining about Wilson. (Dkt. No. 51, Ex. 3 at pg. 4
(Butzke Dep.)) Butzke informed the shuttle drivers to document their grievances iied not

Gonzalez. If.; Dkt. No. 60, Ex. 3 at pg. 8.) A written complaint on behalf of the shuttle dr
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and five others was filed on September 30, 2009, alleging Wilson’s driving was uhagfe, t

Wilson treated them unfairly and Wilson made inappropriate comments in the worlgiéded |

to their race and/or national origin. (Dkt. No. 51, Ex. 6 at pg. 17-20.) The shuttle drivers
alleged they reported Wilson’s conduct to Dean several times and that Dean took no HLjic

Gonzalez and Van Buskirk assumed responsibility for investigating both Wilson’s
complaints and the shuttle drivers’ complaint. (Dkt. No. 51, Ex. 5, at pg. 4 (Van Buskirk O
On October 14, 2009, Gonzalez notified Wilson that an investigation was initiateiteby le
(Dkt. No. 58, Ex. 2 at pg. 30.) In following up on the shuttle drivers’ complaint, Gonzalez
Van Buskirk interviewed the complainants and determined Dean “was falling backmmo s
previous performance issues” and Wilson violated Avis’s laatiassment, antliscrimination
policy for inappropriatéemarks he made to the shuttle drivéds &t 13; 10-11.)

Gonzalez and Van Buskirk reported the results of the investigation to Chris&ollett
(“Rolletta™), the Human Resources Director for the West Region and John &aper
(“Sheperdson”), the Regional Manager for the Northwest. (Dkt. No. 51, Ex. 5 at pg. 15.)
team, all four decided to terminate Dean and Wilslah) (Avis hired Chris Easter to replace
Dean and Jeff Stone to replace Wilsol., (Ex. 3 at pg. 12 (Butzke Dep.); Ex. 2 at pg. 19
(Wilson Dep.)) Like Dean and Wilson, both replacements are Caucddian. (

Discussion

l. Motion for Summary Judgment

Avis seeks summary judgment, arguing Plaintiffs were not terminated basackaor iin
retaliation for Plaintiffs engaging in protectactivity. Avis argues (1) Dean was terminated
failing to fulfill his duty as manager and inadequately responding to employgeaiots and

(2) Wilson was terminated for violating company policies against discrimmand harassmer

AlSo

ep.)

and

As a

or
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Plaintiffs alege Defendant’s arguments are pretextual and that Dean was really fired for
opposing Wilson’s suspension and that Wilson was fired for submitting a complaintabf rac
discrimination.

a. Standard

Summary judgment is proper if the pleadings, depositions, answers to interesgator
admissions on file, and affidavits show that there are no genuine issues @lrfaatefor trial
and that the moving party is entitled to judgment as a matter offad.R.Civ.P. 56(a).

Material facts are those “that might affect the outcome of the suit undenteniy law.”

Anderson v. Liberty Lobbyinc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986),

The underlying facts are viewed in the light most favorable to the party opplsingption.

Matsushita Elec. Indus. Co. v. Zenith Radio Co#a5 U.S. 574, 587 (1986). The party movir

for summary judgment has the burden toveratially the absence of a genuine issue

concerning any material facAdickes v. S.H. Kress & Cp398 U.S. 144, 159 (1970Dnce the

moving party has met its initial burden, the burden shifts to the nonmoving party toséstiaé|
existence of an issue of fact regarding an element esisenthat party's case, and on which t

party will bear the burden of proof at trial. Celotex Corp. v. Ca#e&t U.S. 317, 323-24

(1986).

b. Disparate Treatment

Plaintiffs allege Avis discriminated against them based on their race, color and/or
national origin in violation of Washington Lagainst Discrimination (“WLAD”). (Am.
Compl. at 2-3.) Washington, for the most part, adopts the bstdémg approach articulated

McDonnell Douglas Corp. v. Gree#l1 U.S. 792 (1973). Under Washington’s approach, tf

testfor disparate treatmennder the WLADIs similar to the federal test for disparate treatmg

19
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in

e
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under Title VII. Hill v. BCTI Income Fund;I144 Wash.2d 172, 180 (200Ejrst, the Plaintiff

must establish a prima facie case of discrimination the.plaintiffmust show: (1) thheis a
member of a protected class; (2) thatwas treated less favorably in the terms or conditions
her employment than a similarly situated, non-protected employee, and (3) dmat the

nonprotected “comparator” were doing substantially the same work. Johnson v. Depiabf

and Health Servs80 Wash.App. 212 (1996).

Once the Plaintiff has demonstrated that he can make out a prima facie case for d
treatment, the burden shifts to the empldgearticulate a legitimate, nondiscrimaitory reason

for the way the employee was treatgibhnson v. Dep't of Soc. & Health Send0 Wash.App.

212, 227 (1996)Then the burden shifts back the Plaintiff to show that the employer's
rationale for its actions is pretextudd. An employe can demonstrate pretext by submitting
evidence that a neminority comparator committed infractions that were similarly serious, |
was not disciplined to the same degree as the minority empldyeglthough the final burden
of proof always rests vihtPlaintiff under this paradigm, the burdgmfting mechanism was
designed to allow Plaintiffs a fair chance at proving discrimination througteatdi
circumstantial evidence, as is often necessitated in discrimination ¢#iled.44 Wash.2d at
180.

To the extent Defendant believeslifferentstandardappliesfor establishing a prima
facie caseDefendant relies on the standard foaeally mdivated discharge in its motion.
Under that standard, tipaintiff must show(1) amember of a protectezlass,(2) was

discharged(3) was doing satisfactory work, and (4) was replaced by someonethet in

protected classGrimwood v. University of Puget Soung, Int10 Wn. 2d 355, 362-64 (1988);

Jones v. Kitsap County Sanitary Landfill, In60 Wash.App. 369, 371 (1991)(applying the

of

Soc

sparate

ut
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Grimwoodtest to racial discrimination claim). Since it is not clear whether Plaintiff is alleg
WLAD violation based on racially motivated discharge or disparate treatrer@ourt gives
Plaintiff the benefit of theloubt as the non-moving party ancksihe stadard for disparate
treatment to consider Defendant’s motion for summary judgment.

1. Dean

Dean claims he was discriminated against because he is Caucasian. In response
Defendant’s motion, Dean argues thexyaigenuine issue of material fact as to whether his
performance failed to meet expectations. (Dkt. No. 58, Ex. 4 at pg. 13; Dkt. No. 60, Ex. 4

25.) Dean states he forwarded on all complabtsut Wilson thahe was aware aind

counseledVilson about his driving and cell phone usage. (Dkt. No. 60, Ex. 4, at pg. 26, 36.

The Court finds disagreement over the adequacy of his performancerentegture

because Dean has not yet established a prima facie case of disparate treatment. While hi

disagreement may be relevant for demonstrating pretext, Dean must first show he was tr¢
less favorably than another non-protected comparator doing the same 8inde Dean fails tg
show he was treated less favorably than a simikatlyated norCaucasia employee, the Court
finds he fails to establish a prima facie case of disparate treatment under WLAD.

To the extent Dean'’s allegations are baserthcially motivated dischargand not
disparate treatmeheclaim still fails. After he was terminateDean was replaced by Chris

Easter, who was also Caucasian. (Dkt. No. 58, Ex. 3 at pg. 12 (Butzke Dep.)) Since he ¢

demonstrate he was replaced by someone not in his protecteggiassary judgment remains

appropriate. Whether he alleges dispateeatment or racially motivated discharge, Dean faj

to establish a prima facie case of discriminatidhe Court GRANTS Defendant’s motion for

summary judgment regarding Dean’s discrimination claim.
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2. Wilson

Wilson claims he was discriminated againstause he is Caucasiawhile Wilson
establishes a prima facie case of disparate treatisgn ultimately fails to demonstrate
Avis’s reasons for terminating him was pretextual.

Wilson argues his September complaiotsacial discriminatiorwere not treated the
sameasthecomplaintsby norCaucasian employees against h8pecifically, Wilson
complained that an African American employee made discriminatory remarks against him
no disciplinary action was taken, whereas he was terminated based on complaoris by
Caucasian employees. Defendant concede#thatnterviewedwitnesses identified inon-
Caucasian complaints against Wilson but statements from witnesses identified in Wilson’
complaints were either not taken or not reviewed by Van Buskirk, Gonzalez, or B(iDike
No. 58, Ex. 8 at pg. 60 (Van Buskirk Dep.)) This is sufficient to establish a prima faeiefcal
disparate treatment.

However Defendant provides evidence that Wilson was fired based on his discrimi
comments andiolations of Avis’s anti-harassment policy. With the burden shifted back to
Wilson, there is no evidence that Defendant’s offered reason for firing Wilsopretastual.
Wilson argues his complaints of discriminatory behavior were not taken as keai®unen-

Caucasian employees’ complaints against him. But Avis investigated or attempted to inv

and

12}

natory

bstigate

both of Wilson’s complaints. With respect to Wilson’s September 14, 2009 complaint, Bugske

asked Dean to obtain statements from witnesses and, the next day, Van Buskirk opened
investigation regarding Wilson'’s allegations. (Dkt. No. 61, Ex. C.) Regardledsetiiev Dean
or Van Buskirkcompletedhe investigation, Wilson does not dispute an investigation was

immediately initiated. Whilehie investigation was delayed by the fact that the person Wilsc

an
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accused of threatening him was vacation the following week and could not be interviewed
reasonable jury could find disparate treatmemd.) (

With respect to Wilson’s September 22, 2009 complaint, Van Buskirk testified that
investigated both Wilson’s complaint and the complaints against Wilson simultanbeaalise
they involved the same actors and arose at the same time. (Dkt. No. 51, Ex. 5, ste@lgo
Ex. 4 at pg. 4 (Rolletta Dep.)) While Wilson criticizes Van Buskirk’s decisiononoterview
witnesses Wilson identified in his complaint, she did so after meeting wittokvdnd finding
his allegations not to be credibl&d.] Considering the facts in a light most favorable to Wils
the Court finddWilson’s claim of disparate treatmentitofactbea disagreement with the
outcome of Avis’s investigation.

Wilson alsoargues factual disputes preclude summary judgnieme. Courtdisagres.
First, despite Wilson’s argumés it is clealWilson was suspendedtershuttle drivers notified
Avis of their complaint. Both Butzke and Gonzalez testify that shuttle drivers tatéd3at
their complaints before filing their September 30, 2009 written grievance. Secomdryctmt
Wilson'’s argument, the parties do not dispute that Wilson’s witnesses wereenaeined and
that the people he accused of discriminatory actions were not disciplined. Basethtatview
with Wilson, Defendant submits Wilson’s complaints were not considered crediblel, Thir
Wilson’s belief that he met work expectations is irrelevant. Defendant terminated him for
discriminatory conduct, not his failure to meet expectations. Finally, Wilsogisnent that he
never discriminated against other employees is a defense to his own firidgebutot establis
a claim for disparate treatment.

To the extent Wilson allegeacially motivated discharg#Vilson’s claim fails. After he

was terminated, Wilson was replaced by Jeff Stone, who was alsasiau (Dkt. No. 60, EX.

, NO

AvVis

50N,

his
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at pg. 6 (Wilson Dep.)) Since he cannot demonstrate he was replaced by someone not in his

protected class, summary judgment is likewise appropriate.
The CourtGRANTS Defendant’s motion for summary judgment.

c. Retaliation (RCWA9.60.210)

Under WLAD, “[i]t is an unfair practice for any employer . . . to dischargeor
otherwise discriminate against any person because he or she has opposedieay fadcdden
by this chapter.” RCW 49.60.210(1). To establish a priroi@ f@ase of retaliation Jgntiffs
mustshow that: (1) they were engaged in statutorily protected activities; gtj\eerse
employment action was taken, and {f8re was a causal connection between the exercise ¢

legal right and the discharg®&Vilmot v. Kaiser Aluminum & Chem. Coral18 Wn. 2d 46, 68-

69 (1991). The third requirement is satisfied by showing the plaintiff filed a claim, the em
had knowledge of the claim, and the plaintiff was dischardgbcdat 69.

Once a prima facie caseestablished, the burden shifts to the employer to show a
legitimate norretaliatory reason for the discharde. at 70. If the employer produces such
evidence, the burden shifts back to the plaintiff to show that the employer’s reasetexsua,

i.e., that retaliation was a substantial factor motivating the dischatligon v. Housing

Authority of City of Seattle118 Wash. 2d 79, 85 (1991)(defining the “substantial factor” tes

causation)
1. Dean
Dean argues he was retaliated againstitbeeforwarding Wilson'’s initial complaints t
his superiors or for opposing Wilson'’s suspension. (Conieife Resp. Br. at Qvith Am.

Compl. at 3.) The Coudisagres.

f the

bloyer

5t for

O
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First, Dean’s forwarding of Wilson’s initial complaints was not statutorilyqutet
activity because he was not opposing any of Avis’s practices. At most, Defantalref
complaints to Butzke and Van Buskirk suggests he was aware employees weralfyotenti
violating Avis’s policies regarding andliscrimination and harassment. Dean’s action falls s
of “oppos[ing] any practices forbidden by [the WLAD]” and therefore insuffiicie establish a
prima facie case of retaliation. RCW 49.60.210(1).

Second, Dean fails to demonstrate any evidence that his opposition to Wilson’s
complaints was a substantial factor in his termination. While Dean’s oppositiothstm\a/
suspension arguably establishes a prima facie case of retaliation, Dean fails to meet the
subsequent burden of demonstrating pretext. Whether or not Dean agtdeswias failing to
meet expectations, it is undisputed Avis considered terminating Dean for payny@arte ever
before he voiced opposition to Wilson’s suspension. (Dkt. No. 51, Ex. 1 at mpebatsdkt.
No. 60, Ex. A. (an email Gonzalez sent ttodeague stating Dean “has fallen back into his g
ways. . . . | believe it is time we either look to separate or put Brent on a one time last andg
30 days notice”). Dean’s termination one month after opposing Wilson’s suspensiamwgls
to esablish a prima facie case of retaliation, but Dean ultimately fails to introduce any evig
that a reasonable finder of fact could decide his opposition to Wilson’s suspeasian w
substantial factor in his termination. Avis eventually terminated Deeause he did not fulfill
his managerial duties when he inadequately addressed complaints by shuttée driver

The CourtGRANTS summary judgment with respect to Dean’s retaliation claim.

2. Wilson
Wilson argues he was retaliated against based on his two September 2009 coofpld

racial discrimination.The Court disagrees.

hort
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e
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Wilson establishes a prima facie case of retaliation, but likewise fails to demonstrajte his

complaints were a substantial factor in his termination. Avis terminatesbh\llased oits

investigation of several shuttle drivers’ complaints that he was disredpatde inappropriate

racial comments, and failed to follow Avis policy. While Wilson argues thedstatison for his

termination is pretextual, his arguments are unpersuasive. Wilson arguesrigeof his
termination ten days after filing his complaints suggests retaliation. As discussed above,
only establishes the first step fopama faciecase of retaliation. Timinglone is not evidence
of pretext.

With respect to Avis’s inadequate investigation of his complaints shows retaliation,
Wilson’s argument is still unavailingAvis’s decision not to interview witnesses or more fully
consider Wilson’s complaint does not suggest Avis fired Wilson based on tastprbactivity.
To the extent that inadequate investigations may be correlated with retaliatory actions, W|
produces no other evidence of retaliation; therefore, no reasonable fact findecaazilde in
his favor.

The CourtGRANTS summary judgment with respect to Wilson’s retaliation claim.

. Motion to Strike Wilson’s Jury Demand

Defendant seeks to strike Wilson’s jury demand given that his employmerdaatontr
waived his right to a jury trialBecause the Court finds none of Wilson’s claims s@rvi
summary judgment, the motion is MOOT.

Conclusion
The Court GRANTS Defendant’s motion for summary judgment because P&aartdf

Wilson fail to demonstrate disparate treatment or retaliation. Since all clainhisrarssedvith

timing

ilson
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prejudice, Defendant’s ation to strike Wilson’s jury demand is MOOThe clerk is ordered t¢

provide copies of this order to all counsel.

Datedthis 10thday ofMay, 2011.
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Marsha J. Pechman
United States District Judge




