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04
05
06 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
07 AT SEATTLE

08 | LOCALS 302 AND 612 OF THE
INTERNATIONAL UNION OF
09 | OPERATING ENGINEERS

CONSTRUCTION INDUSTRY HEATH
10| AND SECURITY FUND, et al.,

CASE NO. C10-0282-MAT

)
)
)
)
)
)
) DENYING IN PART PLAINTIFFS’
)
)
)
)
)
)

11 Plaintiffs, ORDER GRANTING IN PART AND
12 V. MOTION FOR SUMMARY
JUDGMENT
13| DON MORIN, INC.,
14 Defendant.
15
16 INTRODUCTION
17 Plaintiffs — Locals 302 and 612 of ethinternational Union of Operating

18| Engineers-Construction Industry Health &ecurity Fund, Locals 302 and 612 of the
19| International Union of Operating EnginedEmployers Construction Industry Retirement
20| Fund, Western Washington Operating EngineerplByers Training Trust Fund (hereinafter

21| collectively “Trust Fund”), and Local 302 of the Internatial Union of Operating Engineer

o)
I

22 | move the Court for summary judgment against defendant Don Morin, Inc. (Dkt. 9.)] This

ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT
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matter was brought pursuant to the Employee &atint Income Security Act, 29 U.S.C|

1001, et seq. (ERISA), to recover delinquenstrfund contributionsliquidated damages
interest, attorney’s fees, and costs.
Plaintiffs filed this lawsuit in relation tdelinquent contributions for the months

December 2009 and January 2010. Defendaidk i@ December 2009 contributions |

prior to the filing of this lawsuit and the Jamy2010 contributions aftehe lawsuit was filed.

Plaintiffs, therefore, now pursue the paymenligpiidated damages, interest, attorney’s f¢
and costs. Plaintiffs sedkquidated damages in the anmiwf $10,708.93, interest in tk
amount of $655.80, attorney’sds in the amount of $3,565.50, and costs in the amou
$485.74. BeeDkts. 11 & 15.)

Defendant contends the pleadings on ditenot support granting summary judgm
and that, even if adequate evidence was offehedliquidated damages clause at issue in
case is unenforceable as a penalty under Wagsin law. (Dkt. 13.) For the reasq

described below, the Court finds plaintiffstidad to liquidated damages for the delinqu

January 2010 contributions, but not for thdirdpient December 2009 contributions. T

Court further finds plaintiffs entitled to theterest, attorney’s fees, and costs requested.

BACKGROUND

On April 4, 1996, defendant entered into anpliance agreement wherein it agree
be bound by the terms and conditiofishe Trust Agreements ofalihree Trust &nds includeg
in this lawsuit. (Dkt. 12, Exs. A, C-E.)The compliance agreement also bound defends
the collective bargaining agreement betweesotiated General Contractors of Washing

and Locals 302 and 612 of the International Urab@perating Engineers, and any succe
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agreements. Id., Ex. B.)

The collective bargaining agreement curreitlgffect requires defendant to report &
pay monthly contributions to the Trust Fundsdth employees covered by the agreement @
before the fifteenth day of the month followittge month in which the relevant hours w
worked. (d., Ex. B at 20 (Schedule “B” Fringe Beitsf Section 1).) The Trust Agreeme
require the payment of liquidated damagesam amount equal to twelve percent of
delinquent contributions owednd twelve percent intese accruing upon each month
contribution delinquency. Seeid., Exs. C-E (Art. Il, Sectior®).) They also require th
payment of attorney’s fees, cogdsts, and reasonable expenses in relation to the collect
delinquent contributions. Id.)

Records submitted by plaintiffs reveal that defendant delinquently submitt
contributions for the months of December 2009 and January 20dQ.EX. F.) The record

show a payment on February 17, 2010 for Ddmer 2009 contributions due on January

2010, and a payment on February 26, 2010 fondky 2010 contributiondue on February 15

2010. (d.) Plaintiffs note that payments are typigaeceived on the day prior to the depc
and concede that it most likely receive@ thecember 2009 contributions on February
2010. (Dkt. 14 at 3, n.1 and 7.) Plaintiffs dilthe lawsuit under consideration on Febry
17, 2010. (Dkt. 1.)
DISCUSSION
Summary judgment is apmoriate when “the pleadings, depositions, answer
interrogatories, and admissions on,filegether with the affidavitd,any, show thathere is ng

genuine issue as to any matefett and that the moving pariy entitled to a judgment as
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matter of law.” Fed. R. Civ. P. 56(dLelotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The moving party is entitled jadgment as a matter of lawhen the nonmoving party fails
make a sufficient showing on an essential eldro€his case with respect to which he has
burden of proof. See Celotexd77 U.S. at 322-23.

Genuine issues of material fact thmeclude summary judgment are “disputes (¢
facts that might affect the outcometbé suit under #gngoverning law[.]” Anderson v. Libert)
Lobby, Inc, 477 U.S. 242, 248 (1986). In decidiagsummary judgment motion, the Co
must view all facts and infereas therefrom in the light mdstvorable to the nonmoving part
See Warren v. City of Carlsba88 F.3d 439, 441 (9th Cir. 1995 “[A] party opposing &

properly supported motion for summary judgmmaty not rest upon mere allegation or den

of his pleading, but must set fortpecific facts showing that theigea genuine issue for trial,.

Anderson477 U.S. at 256 (citing Fed. R. Civ. P. 56(e)).

A. Support for Summary Judgment

—F
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the
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urt
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Defendant first contends that the plea#i on file do not support granting summary

judgment. Defendant states that it deniedsmAiswer the claims alleging breach of cont
and asserting damages. It avers that no evidesbeen offered, either in the Complaint g
Plaintiffs’ Motion for Summay Judgment, supporting an acti@n contractfor liquidated
damages or other remedies. Defendant maintédmesefore, that plaintiffs have failed
demonstrate their entittement to a judgmentaamatter of law under any circumstang
However, the Court, in largeart, rejects these contentions.

Plaintiffs aver and provide documetitéd showing that dendant is bound by

collective bargaining agreement, as well as to the terms and conditions of Trust Agre
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which require the payment of liquidated damagetgrest, attorney’s fees, and costs in
event of delinquent contributions. Plaintiféstablish that defendant submitted delinqt
contributions for the months of Decemt#909 and January 2010, the amount of liquid
damages and interest owing as a resulho$é¢ delinquent contributions under the opera
documents, and the attorney’s fees and costsreatias a result of their efforts to reco
delinquent contributionsnal associated damages.

Defendant does not disputeatht is bound by the enfordele terms of the operatiy
documentsgeeDkt. 13 at 5, n.2), that it failed to tinyesubmit its contributions for the mont
in question, or that the operatidocuments require tipayment of interesattorney’s fees, an
costs. Nor does defendant dispute the amoutitgudiated damages, irmest, attorney’s fees
and costs allegedly incurred under the operative documents. Defendant, instead, arg
that the liquidated damages clause containddmeach Trust Agreement is unenforceable
penalty.

For the reasons discussed below, the Cbnds plaintiffs entited to an award Q
liquidated damages owing for the delinquent January 2010 contributions, interest for bof
months in question, and an award of atgra fees and costs. The evidence subm
demonstrates that there are no genuine issues &ty material facts and that plaintiffs
entitled to a judgment as a ttex of law with respect tahese damages. Defendar
contention as to insufficient pleading ankhek of evidence supporting summary judgmen
these issues is no more than conclusory dhdrefore, insufficient to defeat summ:
judgment.

As also discussed below, however, the Court does not findtiffaientitled to

ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

the
lent
ated
itive

ver

e

.

Py
ues only

as a

f
h of the
tted

are

t's

[on

Ary

PAGE -5



01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

summary judgment in relation to all of thentkeges associated with the delinquent December

2009 contributions. That is, plaintiffs faib submit in their summary judgment motion

sufficient argument and evidiary support for thei contention that #y are entitled to

liquidated damages in relation to those contributions.
B. Damages for Delinquent Contributions

Defendant contends that the liquidatedndges clause at issue in this case |
unenforceable as a penalty under Washington ldiwpoints specificly to RCW 62A.2-718

which states:

Damages for breach by either party nbaiquidated in the agreement but only
at an amount which is reasonable in tightliof the anticipated or actual harm
caused by the breach, thdfidulties of proof of lossand the inconvenience or

nonfeasibility of otherwise obtainingn adequate remedy. A term fixing

unreasonably large liquidated dagea is void as a penalty.

RCW 62A.2-718(1).

Defendant asserts that that the liquidadednages provision at issue, which applies

regardless of the length or impacttbe delinquency, is clearly a penaltyee Lind Bldg.

=N

Corp. v. Pac. Bellevue Degb5 Wn. App. 70, 79, 776 P.2d 97{I@89) (“[T]he purpose o

awarding damages for breach of contract is togpthe damaged party, as nearly as possibje, in

the position he would be in hadetibontract been performed. Henist entitled to more than he
would have received had thentact been performed.”) (citinglatts v. Arney50 Wn.2d 42
46, 309 P.2d 372 (1957)). It asserts that “[itest is adequate compsation for any loss
occasioned by the debtor’'s delay[,]/Aubrey v. Angel Enters43 Wn. App. 429, 434, 717

P.2d 313 (1986) (quotinghepherd v. Continental Bard®@ Wn. App. 346, 349, 622 P.2d 1310

(1981)), and that the imposition of liquidatedrd®es on top of interest accrued constitutes a
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windfall for plaintiffs. Defendant stresses tipddintiffs have failed to identify any damages

sustained in this case as a result of the delinquent contributions. It notes, as an a
consideration, that it had no opportunity tordsn for the terms contained in the Tr
Agreements.

Plaintiffs counter defendanttontentions by asserting trdgmages associated with t
January 2010 contributions are preempted ur€RISA and that they are entitled to {
damages associated with the December 2009 contributions under federal common |
discussed below, the Court agrees with plgitcontention as to liquidated damages for
January 2010 contributions and as to the tatabunt of interest, attorney’s fees, and ¢
sought, but finds a lack of support as to liquidated damages for the Decembe
contributions.

1. January 2010 Contributians

ERISA obligates participating employers to make contributions to a multi-emg
trust fund in accordance with the contract and trust agreenteeeERISA Section 515, 2
U.S.C. 8§ 1145. It provides, at 8 1132(g)(2), specific remedies for delinquent contrib
including, in addition to the unpaabntributions, liquidated damagj@nterest, attorney’s fee
and costs. As noted, defendant is also bdmndrust Agreements containing terms as

damages owed as a result of delinquemitributions. (Dkt. 9, Exs. C-E.)

“Section 1132(g)(2) is ‘mandatp and not discretionary.’Northwest Adm’rs Inc. y.

Albertson’s, Inc.104 F.3d 253, 257 (9th Cir. 1996) (quotdgerating Eng’rs Pension Trust

Beck Eng’'g & Surveying, Cor46 F.2d 557, 569 (9th Cir. 1984)Entitlement to a mandato

§ 1132(g)(2) award requirdisat: “(1) the employer must beloguent at the time the action|i
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filed; (2) the district court mat enter a judgment against thepdoyer; and (3) the plan mu
provide for such an award.1d. (citing Idaho Plumbers & Pipefitts Health & Welfare
Fund,875 F.2d 212, 215 (9th Cir. 1989)). “[M]andgtdees are available under § 1132(g
‘notwithstanding the defendant's post-supre-judgment payment of the delinqu
contributions themselves.”Id. at 258 (quotingCarpenters Amended & Restated He:
Benefit Fund v. John W. Ryan Constr. G&7 F.2d 1170, 1175 (5th Cir. 1985)).

Here, it is undisputed that defendantswdelinquent in making its January 20
contributions at the time plaintiffs filed this suit and that the Trust Agreements provi
liquidated damages, interest, attorney’s fees, and costs. Plaintiffs are, accordingly, er
liquidated damages, interest, attorney’s fess] costs under 8§ 1132(g)(id relation to the
January 2010 delinquent contributions.

Defendant’s reliance on state law is uaiding. ERISA contains an expansi
preemption provision.See generallg9 U.S.C. § 1144 (a) (ERISA “shall supersede any
all State laws insofar as they may now or heéeza€late to any emplogebenefit plan” covere

by ERISA) and (c)(1) (*‘State law’ includes all laygecisions, rules, retations, or other Stat

alth

10

de for

ntitled to

ve

and

d

e

action having the effect of law[.]");Egelhoff v. Egelhof632 U.S. 141, 146 (2001) (observing

that ERISA’s preemption provision is “&hrly expansive.™) (sources omitte@eneral Am
Life Ins. Co. v. Castongua984 F.2d 1518, 1521 (9th Cir. 1993 RISA’s preemption claus
is one of the broadest ever enacted by Congaesisf preempts even generally applicable |z
not just laws aimed exclusively at employeedfé plans|.]”) (intenal citations omitted).
Section 1132(g)(2)(C)(ii) specifically alies for a grant of “liquidated damag

provided for under the plan in an amount noexecess of 20 percent|.]'Defendant fails t¢
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support the contention that the liquidated dareggevision at issue here, allowing for o
twelve percent of delinquenbntributions owing, may escapesemption. Indeed, defenda

entirely ignores the issuof preemption, focusing instead distinguishableand inapplicable

ANt

174

state law. Because this argument fails ancabse plaintiffs are entitled to the damages

sought in relation to the Janua2P10 contributions, the Coufinds plaintiffs entitled tg
summary judgment on this issue.

2. December 2009 Contributians

Plaintiffs concede receipt of defendanDecember 2009 contributions prior to
filing of this lawsuit and, therefore, the inajgplbility of 8§ 1132(g)(2) to damages associd

with these delinquent contributions. 8eo 1132(g)(2) does not preempt alternal

the

ited

ve

contractual remedies when its provisions failreach the particular situation in question.

Idaho Plumbers875 F.2d at 217. Plaintiffs, accordingly, seek damages for the Dec
2009 contributions based on the terms of thiéective bargaining agreement and the Ti
Agreements.

Under federal common law, in order to deemed enforceable, and not void g
penalty, a liquidated damages provision must riveetconditions: “Firstthe harm caused I
a breach must be very difficult or impossibleegiimate. Second, the amount fixed must

reasonable forecast of just compensation for the harm caused(titations omitted}. “The

1 While the parties dispute whether federal oreskatv controls this issue, neither identifig
relevant distinction between federal and state la@ompare Idaho Plumbers875 F.2d at 21
(looking to whether the harm caused by a breactasy difficult or impossible to estimate[]” an
whether the amount fixed is “a reasonable forecast of just compensation for the harm cawisie
RCW 62A.2-718(1) (looking to whether liquiddtedamages are “reasonable in the light of
anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the incon
or nonfeasibility of otherwise obtaining an adequamedy.”) Given the siilarity in the criterig
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parties’ intentions determine whether this secaglirement is satisfied. They must mak

good faith attempt to set an amount equinbte the damages they anticipateld. (citations
omitted). Where unreasonable, a court will sefuo enforce stipulated damages on pu
policy grounds. Id. (cited sources omitted).

Here, plaintiffs state that the December 20@9idated damages are enforceable “ba
on the language of the liquidated damages provision of the Trust Agreements, and the
they give for awarding liquidatedamages — in part becauss tbo difficult to determine th
exact amount of damages.” (Dkt. 14 at 7.) e Tlhust Agreements state in relevant part:

The parties recognize and acknowledbat the regular and prompt
payment of employer contributions to thaend is essential to the efficient and
fair administration of the Fund and tRéan and that the Fund will incur extra
administrative expenses in addition talapart from actual legal fees and costs
as a result of any failuref any Individual Employeto pay required monthly
contributions in full within the time provided; that the amount of such extra
expense has a direct retatship to the number of Eptoyees involved, which in
turn has a direct relationship to thealocontributions due; and that the actual
amount of such extra administrativepense is extremely difficult, if not
impractical, to establish. The parties wish to establish in advance of any
default, the measure for such extra administrative expense as liquidated
damages. Accordingly, the parties egrthat if any Individual Employer is
delinquent in remitting any required contributions, then unless the Trustees, by
affirmative action, waive the samerfgood cause shown, such delinquent
Individual Employer shall be liable foriguidated damage charge in the sum of
twelve percent (12%) of the amount lois delinquency; provided that such
liquidated damages shall in no eventlégs than twentyife dollars ($25.00)
for each month of contributions which is delinquent.

(Dkt. 12, Exs. C-E (Art. I, Section 9).) Pfaiffs also note that the agreements req

damages of only twelve percent of the delinqyenather than the twenty percent rejected

applied,see id, and the fact that courts in the Nir€ircuit appear to apply federal lagee e.g, Idaho
Plumbers 875 F.2d at 217, the Court herein applies federal common law in addressi
enforceability of the liquidated damages provision at issue.
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the Ninth Circuit inldaho Plumbers

The Court encounters no difficuliy concluding thaplaintiffs satisfythe first prong o
the above-describetivo-part test. See Idaho Plumbers875 F.2d at 217. Courts ha
recognized the difficulty in estimating damagesised by delinquent trust fund contributia
Seg e.g, Bd. of Trustees v. Udovcli71l F. Supp. 1044, 1049 (N.D. Cal. 1991) (“When
employer is delinquent in payirapntributions into dringe benefit trust fund, the fund suffe
some kinds of harms that are very difficult tauga. In order to pursysayment, the trust mu
engage in a number of activities, such sending additional collection letters, billi
statements, and correspondence, and placingvalfmtelephone calls, thate made necessa
only by the breach but that are so intertwined witkgoing operations that their separate v
is most difficult to measure. A trust fund pumg delinquent contriltions suffers additiona

harm through the diversion of employee and akee time and attention from other busin

ve

ns.

an

2rs

st

ng

ry

alue

al

2SS

matters. Moreover, the plans are subjecteduncertainty about whether the delinquent

contributions will ever be collected and teHect the delinquenciesill have on the fund’s

ability to pay out benefits.”) In this case, the difficulty in accurately forecasting damag
averred by plaintiffs and stated explicitly in the Trust Agreements, is apparent.
Plaintiffs do not, however, succeed in relatiorihiie second part of the applicable t
See Idaho Plumber875 F.2d at 217. In fact, plaintiff® not make anyh®wing with respec
to efforts made to forecast just compensatmrthe harm caused by delinquent contributig
They proffer no argument or evidence as to thagsintentions or the process entailed in
formulation of the liquidated damages provision.stéad, they simply assehat defendant i

bound by the plain language of the Trust Agreemerds@y on the fact thahey seek a less
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amount than that deemed a penalty in a diffecase. The relevant language within the T|

Agreements does not provide any further exgianastating only thathe Trust Funds “wil

rust

incur extra administrative expenses” and “tha& #imount of such extra expense has a direct

relationship to the number of Employees involvediciviin turn has a direct relationship to t
total contributions due[.]” (Dkt. 12, Exs. C-E.)

“Without some indication that the liquidatelamages provision is a good faith atte
to set an amount reflective afticipated damages, [the coust]l find the provision void as
penalty.” Parkhurst v. Armstrong Steel Erectors,.lr@01 F.2d 796, 798 (9th Cir. 19905ee
also ldaho Plumbers875 F.2d at 218 (rejecting twenggrcent liquidatedamages provisior
leading to damages totaling $9,245.23 for contringipaid four days fe, explaining: “Ever
taking account of lost investmenterest and increased adminisitra costs, these damages

not a reasonable forecast of just compensaliba.trust funds provideo explanation for th

increase from 10% to 20%. They do not suggbat it corrsponded to an increase |i

administrative or other costs. The trusteed tiee opportunity and authority to establis
schedule of damages, but faileddo so. The provision was not a good faith attempt to est
the amount of damages flowing from the breachThis remains true whether the provis
calls for twenty percent afhe delinquent contributions or some lesser amo8#e e.g,
Parkhurst 875 F.2d at 798 (noting appels’ concession “that thdaho Plumbergenalty
analysis would recognize no difference betwaet®% or 20% rate[]” and finding nothing
the record to indicate that liquidal damages provisions at either ten or twenty percent we
result of good faith attempts to forecast damadédpvch 771 F. Supp. at 1050 (finding t

percent liquidated damages provision unenforceable as a penalty where it was clear it
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“be considered a reasonable forecast of ordydtherwise uncompensated harm that breaches

were likely to cause.”; also rejecting enforceapitit twenty percent figure applied in the ev
of multiple delinquencies).

Because plaintiffs fail to make any showihat the twelve percent liquidated damal
provision resulted from a good faith attempteiimate damages flowing from a breach,

Court has no basis for concluding that the provision is enforcedgdeParkhurst 901 F.2d a|

D
>
—

ges

the

t

798. Plaintiffs, therefore, fail to establish their entittement to liquidated damages for the

delinquent December 2009 contributions.

The Court notes, however, that defendantesaiso argument as toterest accrued |

n

relation to the December 2009 contributions. ekl defendant appears to suggest that the

interest constitutes adequate compensation éndéinm caused by its failure to timely rende

rits

contributions. $eeDkt. 13 at 4 and 6.) Defendant likewise appears to recognize its

contractual obligation to pay “costs and fees associated with recovdd,.at §.) The Court

therefore, finds defendant liable for the ingraccrued in relation the delinquent Decemb

2009 contributions, and attorney’s fees and casseciated with recovering those damages.

CONCLUSION

In sum, the Court finds plaiiffs entitled to some ahe liquidated damages sought,
well as to interest, attorney’s fees, and sosAccordingly, Plaintiffs’ Motion for Summat
Judgment is hereby GRANTED in part and DENIED in part. Plaintiffs are awarded liqu
damages in the amount of $5,183.12 for tHendaent January 2010 contributionsSegDkt.
12, Ex. F.) Plaintiffs are also entitled to ih&erest, attorneys’ feeand costs requested,

outlined above. However, because plaintiffcgkited the amount of interest as of Marc
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2010 (d.) and the amount of attorney’'sefs and costs as of September 28k@[Dkt. 15), a

revised accounting may now be in orderAccordingly, plaintiffs shall submit sug

information withinten (10) days of the date of this Order.

DATED this 25thday of October, 2010.
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Mhaed o Sst e

Mary Alice Theiler
United States Magistrate Judge
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