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! UNITED STATES DISTRICT COURT

8 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 BRAD N. MANSKER, CASE NO. C10-0511JLR
11 Plaintiff, ORDER ON MOTION FOR

SUMMARY JUDGMENT
12 V.
AND
13 FARMERS INSURANCE
COMPANY OF WASHINGTON, et ORDER ON CROSS-MOTION

14 al., FOR SUMMARY JUDGMENT
15 Defendants.
16 [. INTRODUCTION
17 This matter comes before the court orfddelants Farmers Insurance Company of
18 | Washington (“FICO WA”") and Farmersdarance Exchange’s (“FIE”) motion for
19 | summary judgment (Dkt. # 3and Plaintiff Brad N. Mansk& cross-motion for partial
20 || summary judgment (Dkt. # 56 These motions address the question of whether Mr.
21| Mansker is entitled to recover under his unasuwired motorist coverage for diminished
22 || value loss sustained by his vehicle followingadlision and repairs. Having considered
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the motions, as well as all sulssions filed in support anmpposition, and deeming ora
argument unnecessary, the court GRANTgSart and DENIES in part Defendants’
motion (Dkt. # 31) and GRANTS in pamé DENIES in part Mr. Mansker’s cross-
motion (Dkt. # 56).
II. BACKGROUND

Mr. Mansker, on behalf of himself and aputative class representative, brings
suit against FICO WArd other Farmers entitiei connection with the alleged
diminished value loss sustained by hikieke following a collison and subsequent
repairs. (Compl. (Dkt. # 1) 11 1.1-1.4efendants provide automobile insurance
policies in Washington, as well as tbghout the United States, which include
underinsured and uninsured motaisbverage (“UIM coverage”).ld. T 1.2.) Mr.
Mansker contends that Defendants failetidoor the UIM coverage contained in

Farmers insurance policies. Specifically,dileges that Defendés neither informed

policyholders of their right to recover fomdinished value loss, nor paid policyholders

for diminished value loss.
Mr. Mansker purchased his automobiisurance from FICO WA, and opted to

obtain UIM coverage both for bodily injugnd property damage. His policy covered

! In his complaint, Mr. Mansker gendyarefers only to “FARMERS,” which
encompasses Defendants FICO WA, FIE, Fasnesurance Company,dn lllinois Farmers
Insurance Company, Inc., Farmers New Century Insurance Company, Farmers Insurancg
Company of Arizona, Farmers Insurance Campof Columbus, Inc., Farmers Insurance
Company of Oregon, Farmers Texas County Mutual Insurance Company, Texas Farmers
Insurance Company, Mid-Century Insurance Canypof Texas, Mid-Century Insurance, and

the

A\1%

b

Does I-XX. Mr. Mansker does not distinghighe actions of particular Defendants.
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period beginning October 28, 20, and ending April 28, 200472d Jordan Decl. (Dkt. #
32) 1 3 & Ex. A (FICO WA Policy No. 795B837-82-67) (“Mansker Policy”).) With
respect to UIM coverage f@roperty damage, Endorsemettl 34 of the Mansker
Policy:

ENDORSEMENT ADDING PROPERTY DAMAGE TO
UNDERINSURED MOTORIST COVERAGE

For an additional premium, Underinsurldtorist Coverage is amended to
include the following:

We will pay damages for property rdage which an insured person is
legally entitled to recover from the oer or operator of an underinsured
motor vehicle. The property damagesnbe caused by accident and arise
out of the ownership, maintenanca;, use of the underinsured motor
vehicle.

As used in this endorsement, progedamage means physical injury or
destruction of: 1) your insured car 2y property contairgin your insured
car which is owned by an insured person.

(Mansker Policy at 22.)

The underlying facts of this case are dsputed. On February 24, 2007, Mr.

Mansker’'s 2006 Honda Ridgeline was damageal eollision with aruninsured motorist.

(Compl. T 4.1.) Mr. Mansker notified FICWA and presented his automobile for a
determination of loss.ld. 1 4.3.) FICO WA determindtiat repairs were appropriate
and paid $7,052.83 for repaimghich was the cost of repairs less a $100 deductibde:.
Hymas Decl. (Dkt. # 33) 11 3-5 & Exs. A-C.)

On March 25, 2010, Mr. Mansker filed theesent lawsuit, asserting claims for

breach of contract, declaratory relief, anginctive relief. (Compl. 11 7.1-7.25.) Thes

claims generally arise from Defendants’ gie failure to pay damages for diminished
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value loss. Mr. Mansker does not providgpacific definition of diminished value losg
in his complaint, but contends that diminishedue loss is the dezase in fair market
value which follows after a vehicleiisvolved in a collision and repairedSegid. 1 5.1)
In briefing the present motions, Mr. M&es has provided additional informatio
regarding the nature and causes of the dshaed value loss he sesto recover. First,
Mr. Mansker submits the declaration ofis¢in L. Wood, Ph.D.in which Dr. Wood
states that there exist qualitative differenisesveen a pre-collision vehicle and a posi
collision, post-repair vehicle. (Wood De(Dkt. # 56) 1 20.) As Dr. Wood explains,
“[tlhese differences are a result of the loasgrof parts (causing bration, rattles, and
other anomalies) and undetable secondary damage,” which are caused by the
transmission of kinetic energy thugh a vehicle during a collisiond(; seeid.  21.)
Additionally, Dr. Wood notes #t “when vehicles are reped, it is impractical and
infeasible to check weldrsingths for structural components and interfaces” and “to
validate the position and part dimensionglb¥ehicle componentsthereby preventing
any assurance that a vehicle will performtepre-collision manner during a second
collision. (d. 1 22.) Finally, Dr. Wood states tir@mmon repair practices lead to a
“significant likelihood that the repaired sttural members on a vehicle will not provid
the same structural integrity and enetgynsmittance as theigmal members.” 1@. 1
22-23.) Second, Mr. Mansker submits his alaglaration, in which he recounts that,
following the repairs to his vehicle, he hasticed that the vehicle “from time to time

‘squeaks’ when in motion.” (Bihsker Decl. (Dkt. # 56) )6 Mr. Mansker had not hea

-}

e

rd

this squeaking noise before the cadlisand repairs to his vehicleld()

ORDER- 4



10

11

12

13

14

15

16

17

18

19

20

21

22

1. ANALYSIS

FICO WA and FIE move for summajydgment, arguing that Mr. Mansker’s
claim for diminished value kses is not covered by the scope of UIM coverage for
property damage provided undes policy. (Mot. at 6-7, 10.) Mr. Mansker cross-mo
for summary judgment on the issue of coveragesp. (Dkt. # 56) at 5.) He asserts t
the court should construe ttaguage of the Mansker Palito provide that physical
injury to the vehicle operates as a triggerrémovery of all damagghat arises as a resy
thereof, including diminished value losdd.{

A. Summary Judgment Standard

Summary judgment is appropriate if “thkeadings, the discovery and disclosur
materials on file, and any affidavits show thiare is no genuine issue as to any matg
fact and that the movant istéled to judgment as a mattef law.” Fed. R. Civ. P.
56(c)(2);Celotex Corp. v. Catrett, 477 U.S. 317322 (1986)Galen v. County of Los
Angeles, 477 F.3d 652658 (9th Cir. 2007). The movirgarty bears the initial burden ¢
showing there is no genuine issafematerial fact and that har she is entitled to prevai
as a matter of lawCelotex, 477 U.S. at 323. If theoving party meets his or her
burden, then the non-moving party “mustkaa showing sufficient to establish a
genuine dispute of material fact regarding éxistence of the essential elements of h
case that he must prove at trial’drder to withstand summary judgmei@alen, 477
F.3d at 658. The non-moving party “musegent affirmative eviehce to make this

showing.” Id.

VES
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e
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B. I nsurance Contractsin Washington

In Washington, insurance policies are construed as cont@uassirant Corp. v.
Am. SatesIns. Co., 110 P.3d 733, 737 (Wash. 2009 court must consider an
insurance policy as a whole and give it a “fair, reasonable, and sensible constructi
would be given to the contract byethverage person purchasing insurantd.”
(quotingWeyer haeuser Co. v. Commercial Union Ins. Co., 15 P.3d 115, 122 (Wash.
2000)). If the language of amsurance policy is clear amshambiguous, the court mus
enforce the policy as written; a court may nuaidify it or create ambiguity where none
exists. Id.

A clause in an insurance policy is aguous “when, on itface, it is fairly
susceptible to two differemiterpretations, both of which are reasonabl&m. Nat.
Firelns. Co.v. B & L Trucking & Const. Co., Inc., 951 P.2d 250, 256 (Wash. 1998).
resolve ambiguity, courts look &xtrinsic evidence regardirtige intent of the parties.
Quadrant, 110 P.3d at 737. “Any ambiguitgmaining after examination of the
applicable extrinsic evehce is resolved agairtke insurer and in fer of the insured.”
Id. The expectations of the insured, howeeannot override the plain language of th
insurance policy.ld.

C. Underinsured Motorist Statute

Washington’s underinsured motorist statute, RCW 48.22.030 (“UIM Statute”
requires UIM coverage to be made itafale to Washington policyholders. RCW
48.22.030(2)Clements v. Travelers Indem. Co., 850 P.2d 1298, 1302 (Wash. 1993).

Once UIM coverage is offered, however, theured may waive itRCW 48.22.030(4);

DN as

[
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Clements, 850 P.2d at 1302. By its termsetbIM Statute requires that issuers of
automobile insurase policies offer UIM coverage

for the protection of persons insurdetreunder who are legally entitled to

recover damages from owners or oparsbf underinsured motor vehicles,

hit-and-run motor vehicles, and phanteghicles because of bodily injury,

death, or property damagesulting therefrom, . . . .

RCW 48.22.030(2). Witlhespect to UIM coverage forgperty damage, the UIM Statd
further provides:

Property damage coverage requiredier [RCW 48.22.020(2)] shall mean

physical damage to the insured motehicle unless the policy specifically

provides coverage for the conteriteereof or other forms of property
damage.
RCW 48.22.030(3).

The purpose of the UIM Statute is to maitthe innocent victims of automobile
accidents by providing a sourceinflemnification when the tdeasor does not provide
adequate protectiorf-isher v. Allstate Ins. Co., 961 P.2d 350, 353 (Wash. 199Kyrkos
v. Sate Farm Mut. Auto. Ins. Co., 852 P.2d 1078, 1081-82 (Wash. 19 #gckburn v.
Safeco Ins. Co., 794 P.2d 1259, 1262 (&8h. 1990). As the Washington Supreme Co
teaches, the UIM Statute sed&sallow “an injured party toecover those damages wh
the injured party would have received liad responsible party been insured with
liability limits as broad as the injured parystatutorily mandateahderinsured motorist
coverage limits.”Blackburn, 794 P.2d at 1261-62 (quotiktamilton v. Farmersins.

Co., 733 P.2d 213, 216 (Wash. 1987)).

UIM coverage is a creature both of statamel of contract. That is, “the source

urt

ch

the obligation to offer UIM coverage is statutorfsher, 961 P.2d at 352, while the
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contractual relationship between the insua@d the insurer governs the scope of
coverage, subject to the minimum coveraggirements set forth in the UIM Statute.
Seeid.; Britton v. Safeco Ins. Co. of Am., 707 P.2d. 125, 133 (Wash. 1985])jestrand v.
Sate Farm Mut. Auto Ins. Co., 734 P.2d 945, 948-49 (Wash. Ct. App. 1987). In othe
words, the UIM Statute establishes a fldmr not a ceiling for UIM coverage. As a
consequence, “where the underinsured msttendorsement does not provide protect
to the extent mandated by the underinsuretbnsi statute, the offending portion of th
policy is void and unenforceableBritton, 707 P.2d at 133. Nevertheless, where a
policyholder contracts with ansurer for UIM coverage, e court must consider the
contractual relationship between the insuret the insured when deling UIM issues.”
Fisher, 961 P.2d at 352.

D.  Washington Case Law

Neither the Washington Supreme Coun tie Washington Court of Appeals h:
had occasion to consider inplke coverage questions relateddiminishedvalues loss in
the context of UIM insurance. At leaste Washington Superi@ourt, however, has
addressed coverage questions analogmtisose raised by Mr. Mansker, and the
Washington Court of Appeals has recentlglgped the recovergf diminished value
loss under collision insurance. These cases offer guidance as the court evaluates
parties’ arguments here.

1. Scammell v. Farmerinsurance Exchange

In Scammell v. Farmers Insurance Exchange, No. 01-2-13321-2 (Wash. Super.

Ct.), the Pierce County Superior Court ddesed the scope of UIM coverage for

=

on

D

the
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property damage with policy langymidentical to the Mansker PoliéyScammell

appears to be the first and only case to rule on the questions raised by Mr. Mansker.

Theodore Scammell, like Mr. Mansker, purséd automobile insurance from FICO W,
which included an endorsentdor UIM coverage for propgy damage. Mr. Scammell’
1999 Ford Taurus was damalge a collision and FICO WA paid for repairs to the
vehicle. After the repairs were complete, Mcammell filed suit in state court to reco
diminished value under his UIM coveragghe case proceeded to arbitration. Upon
consideration of Mr. Scammell’'s motiond¢onfirm the arbitration ruling, the court
denied the motion and took the opportunity to clarify itermuling regarding the scope
of the UIM coverage. (Letter Ruling, filed May 17, 200%cgmmell Letter Ruling”)
(Dkt. # 34-3).)

The Scammell court began its analysis with the UIM Statute, finding that the
Washington Legislature used the termphmysical damage” in RCW 48.22.030(3) as a
means to limit the scope of UIM coverage timsurers must offetio policyholders. Ig.
at 3.) Next, turning to the language o fholicy, the court found that the policy was
coextensive with the UIM Statute and thag tise of the term “physical”’ constitutes “a
unambiguous limitation on coverage, requiringcte@mant to allege physical injury to

tangible property.” I@d.) Within this fram&vork, the court articulated the relevant

% The court grants FICO WA and FIE’s regtior judicial notice of the materials
submitted regardin§cammell. (Dkt. # 34.) These materiadse proper subjects for judicial
notice as public or quasi-public records involvprgceedings in the Washington State Super
Court and in arbitration.

3%
=

A

ver

=)

ior
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inquiry: “[O]nce coverage was triggereslas Mr. Scammell entitéeto recover only for
physical injury orfor all injury.” (Id.) Accepting Mr. Scammell’s argument that poss
physical injury to the vehicle might remaihe court remanded timeatter to arbitration
with the following clarification of its prior ruling:

[T]he Court held that the policy prales coverage for diminished valtee
the extent that it is physical injury. In other words, diminished value is not
covered unless Mr. Scammell can pophysical injury remains. It
remains an issue of proof as to etier Mr. Scammell can persuade the
trier of fact that physical injury renres to his vehicle even after it has been
repaired.

The Arbitrator’'s Order on Scope of Attation incorrectly [interprets] this
Court’'s ruling. The Arbitrator comedes that so long as there was a
rational basis for the post accident market value diminution that such
damages would be compensable. Tppsut this conclusin the Arbitrator
analogizes this to the los$ market value when a wecar is driven off the

lot. A better analogy téhe Court’s ruling woulde the difference in the
value of a car with a d¢ in the front quarter panel and the same car
without the dent. The value of the demtcar is diminiséd to the extent
that it is physical injury.

(Id. at 4.)

Following a second arbitratiothe matter returned to ti8&eammell court to
consider whether to confirm tlsecond arbitrator’s rulingln his ruling, the arbitrator
considered evidence of phyaldnjury, physical differencesand diminished value.
(Final Reasoned Ruling and Award, datedt 322, 2008 (“Arbitration Ruling”) (Dkt. #
34-5).) With respect to diminishe@lue, the arbitrator observed:

It cannot be reasonably diged that when there are two otherwise identical

vehicles, one of which has beendncollision and then repaired, and the

other of which has not been in a cabis, the fair market value of the

repaired vehicle is generally less than the value of the never-damagec
vehicle.

ORDER- 10
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(Id. at 9.) Even accepting this proposition, hoere the arbitrator found that “diminutid
in value is on its face linked less to any spe@hd actual continuing physical injury in
fact than to the simple faof a prior accident.” I{l. at 10.) Though Mr. Scammell
presented testimony to suggest that fargwehicle the post-ditssion, post-repair
diminution in value would be niess than 10 percent of the fair market value the veh
would otherwise have had, the arbitraieemed this testimony unreliable and
emphasized that Mr. Scammslirgument “reinforces th@wclusion that diminished
value occurs separate and apart fromn@cand ongoing physal damage.” 1d.)
Nevertheless, the arbitrator ultimately fouthe vehicle had sustained a post-collision
post-repair diminishedalue of $235. I¢l. at 11.) The arbitrator concluded his ruling :
follows:
If the trial court in this matter shoultktermine that proof of the existence
of different paint and different pa without proof of ongoing and
identifiable cosmetic, structural dunctional defect constitutes “physical
injury” under the policy, then claimant has prevailed in proving
compensable diminished value of $23%. the trial court in this matter
should determine #t “physical injury” requires greater showing, such as
continuing unrepaired dés, bends or stress to the vehicle’s structure,
function or appearance, then claimant has not prevailed in proving
diminished value attributdd to “physicalinjury.” The final legal decision
as to the meaning of eéhphrase “physical injuryin the insurance policy
and, as a result, the prevailing partythis arbitration, is a decision for the
trial court.
(Id. at 11-12.)
The Scammell court ultimately granted FIC@/A’s motion to confirm the

arbitration award, finding that Mr. Scammiedd failed to prove “physical injury” to his

vehicle within the scope of the court’s irgeestation of the UIM coverage, and entered

n

icle
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judgment dismissing Mr. Scammell’s claims vaith recovery of any kind. (Request fq
Judicial Not. Ex. F (Dkt. # 34-7) (Ord&ranting FICO WA'’s Mot. to Confirm
Arbitration Award) & Ex. G (Dkt. #34-8) (Judg. of Dismissal).ycammell thus stands
for the proposition that diminigldl value loss is not recoveta under the terms of FIC(
WA'’s UIM coverage for propgy damage where the policglder has not demonstrated
physical injury to the vehicle and, to theatd, satisfied a “great showing, such as
continuing unrepaired dents,nms or stress to the vela structure, function or
appearance.” (Arbiaition Ruling at 12.)

2. Moeller v. Farmers Insunge Company of Washington

In Moeller v. Farmers Insurance Company of Washington, 229 P.3d 857 (Wash.
Ct. App. 2010)review granted, 234 P.3d 1172 (Wash. Juy 2010), the Washington
Court of Appeals held that diminishedwa loss was recoverable under the terms of
collision coverage contained an automobile isurance policy. Z2P.3d at 862.
Moeller does not address UIM coverage, bufiiés insight regarding the treatment of
diminished value loss in another contexithg Washington Court of Appeals. The ca

arose after Farmers Insurance Companyr(tfeas”) repaired David Moeller's 1996

Honda Civic CRX following a cdikion pursuant to the collision coverage of his policy.

Moeller, 229 P.3d at 859. Farmers did not compensate Mr. Moeller for the vehicle
diminished value, and Mr. Maler filed suit on behalf diimself and others similarly
situated, alleging claims for breach of contransurance bad faith, failure to disclose

under Washington’s Consumer Protection Actd failure to make prompt payment of

S

claim. Id. The superior court certified a clamsd then granted Farmers’ motion for
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summary judgment, finding th#tte collision coverage dibt provide coverage for
diminished value lossld.
On appeal, the Washington Court of Ajafs began its anaigsby distinguishing
between diminished valless and stigma damages:
A vehicle suffers diminished value whérsustains physical damage in an
accident, but due to the nature of t@mage, it cannot be fully restored to
its pre-loss condition. The remaininggparable physical damage, such as,
for example, weakened ita¢ which cannot be repaid and which results in
diminished value. In contrast, stig¢ damages occur after the vehicle has
been fully restored to itgre-loss condition, but it caes an intangible taint
due to its having beenvolved in an accident.
Id. at 861-62. With these definitions in miride court noted thatespite the repair of
Mr. Moeller’s vehicle, “there remains damaitp@at cannot be repaired, e.g., weakened
metal,” and Farmers had not paid tbis diminished value losdd. at 862. The policy
language of the collision coveragehtoeller stated that Farmgfwill pay for loss to
your Insured car caused by collisi@ss any applicable deductibledd. at 861. The
policy defined “loss” as the “direct and acerdal loss of or damage to your Insured ¢
including its equipment,” defined “accidera “a sudden event . . . resulting in . . .
property damage neither expected norndes by the Insuregerson,” and defined
“property damage” as “physicadjury to or destruction afangible property, including
loss of its use.”ld. at 861-62. The court concled that the policy language
encompassed diminished value:
[T]he policy covers diminished value.“[D]irect” losses include those
proximately caused by theitial harm. A collision bgins a chain of events

that sometimes results & tangible, physical injurghat cannot be fully
repaired. Absent arintervening cause, dimisined value is a loss

proximately caused by the collision canthus is cover As Moeller

ORDER- 13
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argues, “[Blecause it is indisputableaththere was physical injury to [his]
vehicle[ ], any and all damagesoWing therefrom, and not expressly
excluded by the policy, are clearly covered.”

Id. at 862 (citations omitted)Moeller announces that, at least under some policies,
diminished value loss is regerable following a collisiof.

E. Diminished Value Loss Under the Mansker Policy
1. Definitions

The court begins its analgsy adopting the definitionsf stigma damages and

diminished value loss set forth Moeller. See Moeller, 229 P.3d at 861. One of the

difficulties inherent to the present disputehat the parties have not agreed on a common

vocabulary and, as a result, often speak @asih other. FICO WAnNd FIE contend tha
Mr. Mansker seeks to recover for “metaphysi@al®non-physical” injury to his vehicle
In response, Mr. Mansker characterizeschagm for recovery as premised on residual
physical damage to his vehicle that either cabeabr has not been fully repaired. It
clear, however, that Mr. Mansker seekseaoover for all damages that flow from

physical injury, which potdrally includes both diminished value loss and stigma

% The Washington Supreme Court has accepted revidodéier, which suggests that
the court will likely address thguestion of diminished valueds in the context of collision
coverage in the near future. Though thestWagton Supreme Court may adopt a different
approach than the Washington Court @ip&als, this court declines to discoueller at this

time as it provides one of the few decisions anidished value loss in Washington. The cou
likewise declines to ignoriloeller as “inapposite” as argued by FIGRA and FIE. (Mot. at 1%

n.6; Reply (Dkt. # 57) at 13 n.3.) FIOMA and FIE correctly point out thddoeller addresses
coverage question different thtre coverage question presenhbede, but this does not mean
thatMoeller offers no guidance.

ORDER- 14
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damages as defined Modller.* (Resp. at 2, 7, 22.) In many instances, there may n
a bright line distinction between diminishealue loss and stigma damages, as the tw
categories bleed into each other whererésgdual physical damage to a vehicle is
minimal. The court will us#oeller’s definition of diminshed value loss and will
distinguish between diminishelue loss (irreparablehgsical damage) and stigma
damages (intangible taint) in this orderf Hdoes so with the understanding that the
definition of diminished value loss requirdsmonstrable physical damage.

2. The UIM Statute

The court next considers the breadth of coverage mandated under the UIM
The UIM Statute establishes that coveragest be offered to policyholders “who are
legally entitled to recover damages from ovener operators of underinsured motor
vehicles . . . because of . . . propertyndge[.]” RCW 48.22.030(2). Mr. Mansker
argues that the UIM Statute requires insutersffer UIM coverage for property damag
which extends to all damages which flow fromaoe triggered by physical damage to
vehicle. (Resp. at 15.) Mr. Mansker undardgphysical damage tperate as a trigge
for recovery of intangible damages such &s lof market value flowing directly from th
physical damage to the vehicldd.(at 15-17) The language of RCW 48.22.030(2),

standing alone, lends support ta.NMlansker’s trigger argument.

* For his part, Mr. Mansker states: “Dimihid value is ‘the @uction in a vehicle’s
market value occurring after a vehicle is wrecked and repaired. A reasonable person will
the same price for a wrecked, then repairedolehas they will for a vehicle with no prior
accident history.” This residual physical damabe,inability to restore the vehicle to its pre-
loss condition, gives rise to the ‘dimshed value’ that Plaintiffrad the Class seek to recover i
this action.” (Resp. at 2 (gting Wikipedia Online Dictionary).) Mr. Mansker also quotes

Dt be

o

Statute.

je

the

=

e

not pay

Moeller’s definition of diminished value.ld. at 2 n.1.)
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Nevertheless, the UIM Statute also provides that “[p]Jroperty damage covera
required under [RCW 48.22.030(2)] shall mexnysical damage to the insured motor
vehicle unless the policy specifically provides/erage for the contents thereof or oth
forms of property damage.” RCW 48.22.030(3F his language operates to limit the
scope of UIM coverage for propertyrdage required under RCW 48.22.030(2) by
imposing a “physical” damage requiremenrfegScammell Letter Ruling at 3.) The
parties disagree, however, as to the precisetedf this limitation. On the one hand,
FICO WA and FIE argue that RCW 48.22.030demonstrates that the Legislature
“chose not to require insurers to offer coggrdor anything othethan physical damage
to the insured car.” (Mot. at 11; Re@y8-10.) On the other hand, Mr. Mansker

contends that RCW 48.22.030(3) merely requpRysical damage as a prerequisite ta

recovery for all property damage that he vablok legally entitled to recover. (Resp. at

15.)

Having reviewed the UIM State and considered the arguments of the parties
court holds that RCW 48.2280(3) limits the scope of W coverage for property
damage required to be offdreander RCW 48.22.030(2) toserage for physical damag
to the vehicle. By its terms, RCW 48.22003) expressly addsses “property damage
coverage,” and, in so doing, indicates that @sncern is with the spe of UIM coverage
for property damage rathéran with a physical damage trigger. Mr. Mansker reads

RCW 48.22.030(3) as if it merely definecktterm “property damage” as used in RCW

48.22.030(2). Such a reading, however, dist®the statute’s reference to “coverage

ge

D
=

, the

e

Furthermore, RCW 48.2230(3) refers to the possibilitf the parties contracting for
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additional coverage not mandated by the Ullsit&e, either for the contents of the
vehicle or other forms of property damagéhis language cuts against Mr. Mansker’s
argument that physical damage operatestagger for broader recovery because sucl
additional coverage for other forms of pragedtamage would presnably arise due to
physical damage to the vehicle in mostances and thus, under Mr. Mansker’s
interpretation, wouldlready be covered.

The Scammell court reached the same conclusion regarding the scope of UIN
coverage for property damage mandated under the UIM StaSatenniell Letter Ruling
at 3);see also Reger v. Sate Farm Mut. Auto Ins. Co., 119 Wash. App1041, 2003 WL
22885141, at *2 (Wash. Ct. Appec. 8, 2003) (unpublished)In its ruling, the court
focused on the Washington Legislature’s o§the term “physical damage” as a
limitation on the mandated scope ofWUtoverage for property damagescémmell
Letter Ruling at 3.) Comparing RCW 48.830(3) to the policat issue, th&cammell
court found that the policy was “coextersiwith the UIM Statute and, in turn,
concluded that the policy providedverage “for diminished value the extent that it is
physical injury.” (ld. at 3-4.)

The court is not persuaded by Mr. Miass argument that the common law as

existed prior to the enactment of the UIM 8tatgoverns the present analysis. (Resp.

12-17.) Mr. Mansker argues that “RCW 4830 contains no expression of Legislati

® In Reger, the Washington Court of Appeals s&@t “The clear meaning of the [UIM]
statute is that a UIM insurer is entitledlitmit UIM coverage to property damage for the
physical damage to the insured motor vehicle . . . .” 2003 WL 2285141, Rej2r holds no

—

—_—

it

at

precedential weight, however, and the court declines to discuss it further.
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intent to abolish or change the remedieslalike to owners of property that has been
damaged by an uninsured magt’ and contends that, without such an expression, t
common law prevails.lq. at 14-15.) As discussed above, however, the court finds
the UIM Statute limits the mandated scop&Jtil coverage for property damage.

The court also finds that other Washmgtase law does not require a different
result. InHeaphy v. State Farm Mutual Automobile Insurance Company, 72 P.3d 220
(Wash. Ct. App. 2003), an insured madgaam for diminished value loss under her U
coverage for property damage-eaphy, 72 P.3d at 222. The insurer conceded that
diminished value loss was covered underpblicy, and therefore the court had no

occasion to analyze RCW 48.230(3) or the recovery of diminished value loss

generally.ld. at 223. Similarly, case law interpreting the scope of UIM coverage for

bodily injury under the UIM Statute isslinguishable. RCW8.22.030(3) limits the
scope of “property damagewerage,” but does not impe an analogous limitation
regarding UIM coverage for “bdg injury” or “death.” To the extent Washington couf
have allowed recovery for emotional inggiaccompanied by physical manifestations
under the scope of UIM coverage for bodilyuny, the court views tse cases as restirn
on a different statutory foundatioi&ee, e.g., Trinh v. Allstate Ins. Co., 37 P.3d 1259,
1264 (Wash. Ct. App. 2002) (concluding tpaisically-manifested PTSD falls within

the scope of bodily injurylee also Daley v. Allstate Ins. Co., 958 P.2d 990, 998 (Wasl

® In Heaphy, the insurance policy stated that theurer “will pay damages for property
damage an insured is legally entitled to colfeatn the owner or driver of an underinsured
motor vehicle. The property damage mustaesed by [an] accideatising out of the

e

that

g

operation, maintenance or use oftarderinsured motor vehicle Meaphy, 72 P.3d at 222.
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1998) (holding that emotional distress damagelated to an insured’s physical injury
were not recoverable under UIMeerage for bodily injury).

3. The Mansker Policy

Finally, the court addresses the termghef UIM coverage for property damage
contained in the Mansker Policy. Regasdl®f the mandated scope of coverage under
the UIM Statute, the parties were free to cacttfor a broader scope of coverage. The
Mansker Policy states that FICO WA “will palamages for property damage which an
insured person is legally entitled to oger from the owner or operator of an
underinsured vehicle,” and specifies that:

As used in this endorsement, progetdamage means physical injury or

destruction of: 1) your insured car 2y property contained in your insured

car which is owned by an insured person.
(Mansker Policy at 22.) The Mansker Policyides the term “damages” as “the cost of
compensating those who suffer bodily injuryppoperty damage from an accidentld. (
at9.)

Having reviewed the policy language a@hd arguments of the parties, the court
concludes that the Mansker Policy covemidished value loss, but does not cover

stigma damages. The policy states #H&O WA will pay damages “for” property

damage rather than damages because olugedaby property darga. This word choic

D

limits the scope of coverag&ee Shin v. Esurance Ins. Co., No. C8-5626 RBL, 2009 WL

688586 (W.D. Wash. Mar. 13, 2009). élpolicy also imposes an unambiguous

ORDER- 19



10

11

12

13

14

15

16

17

18

19

20

21

22

“physical injury” limitation on the term property damalgéSee Scammell Letter Ruling
at 3);see also Prudential Prop. & Cas. Ins. Co. v. Lawrence, 724 P.2d 418421 (Wash.
Ct. App. 1986). The court finds that tipslicy language, takengether and given its
ordinary meaning, limits recovery to the costompensating for pisical injury to the
vehicle rather than for all damages tphatentially arise from physical injury Sde
Scammell Letter Ruling at 4)see also Reger, 2003 WL 22885141, at *2. The court

agrees witlfscammell that the policy “providesaverage for diminished value the

extent that it is physical injury.” (Id.) Stigma damages are not recoverable under the

Mansker Policy because they are not physigaty to the vehicle.Diminished value
loss, by contrast, does fall within the scagbeoverage because such loss constitutes
irreparable physical injury.

The court is not persuaded by Mr. Mkess argument that FICO WA'’s paymer
of fair market value when a vehicle isstit®yed requires payment of stigma damages
when a vehicle sustains only a partial lo@Resp. at 18.) FICO WA concedes that it

pays fair market value upon a total loss, &pparently pays only for repair costs upon

" The policy refers to “physitanjury” instead of “physical damage,” as used in the U
Statute. Mr. Mansker contends that this difference is significantidast not explain how so.
(Resp. at 19 n.9.) Without more, the court fitlus difference inconsequential for present
purposes.

8 The court observes that although the Mangi@icy permits recovery for diminished
value loss, it does not follow that Mr. Mansketlwecessarily be able to recover. In its
analysis, th&scammell court emphasized that diminishedualoss is not recoverable unless t
insured can prove that physical injury to the vehicle rematBmmfnell Letter Ruling at 4.)
This court need not reach the issue herewéider, the term “physical injury” cannot be
stretched so far beyond its core meaning asdade, in effect, stigma damages by another
name.

174

It

he

ORDER- 20



10

11

12

13

14

15

16

17

18

19

20

21

22

partial loss. Mr. Mansker contends that, aibsedistinction in the policy language, theg
court must assume that the measure of damages intendedéak for partial losses 3
for total lossesi.e, fair market value. FICO WA a@nFIE respond that, contrary to Mr.
Mansker’s characterization, the payment of faarket value when a vehicle is destroy
does not compensate the insuf@dnon-physical damage, suab stigma loss, but rathg
compensates the insured the physical injuryo the vehicle. (Rgs at 7.) On this
record, the court is satisfiedahFICO WA'’s payment of faimarket valuen a total loss
constitutes payment of damages fpooperty damage, aefined as physical injury to th
vehicle, in accordance withelpolicy language. To the text the parties dispute the
appropriate measure of damages for propgatypage covered by the policy, the court
declines to resobrthe issue here.

In conclusion, the court construes Mansker Policy to provide coverage for
diminished value loss tile extent such progg damage constitutes physical injury to
the vehicle. On the presentoed, the court declines toldeate further which types off
property damage Mr. Mansker yneecover for under his policy.

V. CONCLUSION
In light of the foregoing, the court GYNTS in part and DENIES in part FICO

WA and FIE’s motion for summary judgme(iikt. # 31) and GRANTS in part and

S

ed

D
=
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DENIES in part Mr. Mansker’s cross-tman for summary judgment (Dkt. # 56).

W\ 2,905

JAMES L. ROBART
United States District Judge

Dated this 13th day of September, 2010.
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