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The Honorable Richard A. Jones

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
TRITON AMERICA, LLC, Case No. C10-00541RAJ
Plaintiff,
v FINDINGS OF FACT AND

WILEY DUCKETT, et al., CONCLUSIONS OF LAW

Defendants.

[. INTRODUCTION

The court heard this matter in a bencal tthat commenced on April 4, 2011 and
concluded on April 7, 2011. liis maritime contract andaritime tort case, Plaintiff
Triton America, LLC (“Triton”), the operator @& dock located at the Skyline Marina in
Anacortes, Washington, claims that Dedants Wiley and Bevly Duckett breached
their moorage lease agreemant committed a meime tort in neglgently securing
the headsail of their yacht,&fSEA WY'S, thereby allowing tb unfurl during the night
of December 14-15, 2006 and cause damage to Triton’s dock. The court has cons
the testimony presented at trine exhibits admitted intevidence, and the arguments
of counsel. Being fully advised, the conow makes the following Findings of Fact

and Conclusions of Law.
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[I. FINDINGS OF FACT

The Parties and Their Catractual Relationship

1.

Triton is a Washington limited liability eopany and the owner of a dock at 190
Skyline Way in Anacortes, Washingtam navigable waters of the United
States. The dock is withione bay of a multi-bay laet of Puget Sound known
collectively as Skyline Marina. Tom Hsh is the sole owner and managing
member of Triton.

Defendants Wiley and Beverly Dkett reside within thi®istrict and were at all
material times the owners and operatara 40-foot Hunter sailboat known as
the SEA WY'S.

The Triton dock was made wfood. It consisted primarily of an 80-foot main
pier with three 30-foot finger piers ruimg perpendicular to the main pier. A
metal gangway ramp connected the main fwex bulkhead on shore. A separat
pier was connected to the finger pier nearest to the skore.wooden piles
anchored the dock, one at the end of daxgjer pier with two more attached to
the main pier. Each of the finger piserved as two mooring slips, one on each
side of each finger pier, with additiondipps on the main float. Triton assigned
each mooring slip a letter designation.

On October 6, 2006, Triton and the Datik executed a six-month wharfage
agreement by which the Dudkeleased the “L” Slip from Triton. One clause o
the Lease Agreementquides as follows:

MAINTENANCE. Tenant will at 8 times maintain the Property,
including any yard and lawn, in a neat and clean condition and
upon termination of this agreentenill leave the property in as
good condition as it is now, reasoraklear and tear excepted. . . .

Another clause of the Lease A&gment provides as follows:

ATTORNEYS’ FEES. In the evelittis necessary for either party
to employ an attornetp enforce any terms diiis Agreement, the
prevailing party is entitled to reasdne attorneys’ fees as provided
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for by law. In the event of a ttighe amount shall be as fixed by
the Court.

The Hanukkah Eve Storm of 2006

5.

On the night of December 14 and earlgrning hours of Bcember 15, 2006,
Skyline Marina experienced a major r@gal windstorm which has come to be
known as the “Hanukkah EvStorm.” This windstorm was one of the major
storms of the last half-decade in the RUg@und region. Iproduced wind gusts
as strong as 90 miles per hour alongRiget Sound coast and 70 miles per ho
over the Puget Sound lowlands. For detst of reasons, wind speeds varied
widely across the Puget Sound area during the storm.

Skyline Marina is protected from wirly two nearby landforms: Washington
Park to the west, and Burrs Island to the south.

On the night of the storm, no Natidn&eather Service (“NWS”) observation
stations were located in the Anacort8kyline or Marine Harbor area to gauge
wind speeds. There were NWS sias at Smith Island (14 miles away),
Whidbey Island Naval Air Station (10 mde@way) and Friday Harbor (13 miles
away), but they were not the immediate vicinity othe Skyline Marina. The
weather observatory nearest to Skylineriki@ was a private observatory at Ship
Harbor that recorded data as parth@f Weather Underground network. Ship
Harbor is approximately one-and-a-haliles north of Skyline Marina. Skyline
Marina is on the south side of arr@av peninsula stretching west from
Anacortes. Ship Harbor is onetimorth side of that peninsula.

Between the hours of 1:00 a.m. and 2a0®., which appears to be the general
time frame of the incidents in this caiee maximum gust thdlhe Ship Harbor
observatory recorded was 43 miles peur and the maximum sustained wind
was 26 miles per hour. Winds of thatesigth occur from four to ten times every

year at Ship Harbor, sugdiegy that the winds at Shigarbor that night were
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12.
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strong, but not atypical. Relying inr¢ge part on the dafaom Ship Harbor,
Triton’s expert, Dr. Cliff Mass, estiated the maximum sustained wind at
Skyline Marina during the elgrmorning hours of Deceber 15 was probably 20
to 25 miles per hour, with gusts reaapiapproximately 40 to 45 miles per hour.
Mr. Mass did not address, however, Wigetthe data obtained from the Ship
Harbor observatory was reliable. &hvidence showed that the private
observatory used equipment that had not been calibrated.

The Ducketts’ weather expert, M.J. MaD®tt, estimated wind gusts as high ag
76 miles per hour and sustained wind8%fto 50 miles per hour. She relied on
data from NWS observatories that werecmdurther from Skyline Marina than
the Ship Harbor observatoryMoreover, those observatories were in locations
with materially differat topographic features than Skyline Marina.

The court finds that both Dr. Mass and Ms. McDermott provide helpful and
credible estimates of the winds inylke Marina. Bothestimates, however,
suffer from the limitationslescribed above.

Moreover, neither Dr. Mass nor Ms. Mcibeott were at the marina during the
storm. Virtually every witness who giged outside at Skyline Marina in the
early morning hours of Decdyar 16 reported extraordinyawinds. At least two
of the witnesses were long-time residantthe marina, and both testified that
they had never previously experiens@dds of such strength. The court
recognizes that without instrumentatitimese witnesses cannot reliably estimat
the strength of the winds, but the cound$ their descriptions of the strength of
the winds relative to previowstorms to be credible.

Based on the expert testimony and eyeggmtestimony, the court finds that the
sustained winds at Skyline Marina durithg events in quésn were between 20
and 45 miles per hour, with gusts perhapsigh as 70 miles per hour. Winds g

this strength are very rare at the marina.

—n
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The Effect of the Hanukkah Eve Storm orthe SEA-WY'S and the Triton Dock

13.

14.

15.
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Before the Hanukkah Eve Storm begae, 8EA WY’S was moored in Slip L at
the Triton Dock. There were also severthler vessels moored to the dock. Th¢
SEA WY’S was secured to the dock withur mooring lines: a port bow line, a
starboard bow line, a spring line and arstere. The moorindgines were tied to
mooring cleats located on the finger paad the main pier of the dock.

The Ducketts, who were ling aboard the SEA WY'S at the time, were aware
the impending storm. Based on weattegorts, Mr. Duckg returned to the
marina to prepare for the storm at approxeha6:00 to 7:00 p.m. At that time,
there was no wind of significance. preparation for the storm Mr. Duckett
checked the mooring lines, jib sheetsldeadsail furling mechanism to see if
they were secured properly. Mr. Ekett checked his vessel a second time
before going to bed around midnigtdespite having knowledge of an
impending major wind storm, the Duckedlisl not take down # headsail or take
any special precautions to pext the headsail from unfurling.

Both Mr. and Ms. Duckett amke in their bed in the forward berth of the SEA-
WY'S in the early mornig hours because the SEA-WY’s was reacting violentl
to storm winds. Mr. Duckett looked @e from the forward hatch and observed
the jib of the headsail coming loose frone furling system on the headstay and
flapping loudly in the wind. He deribed the boat as “shimmering” and
“blowing broadside” in thevind. By the time heaached the cockpit of the
vessel, at least one mooring line hatlguufree of the pier and the SEA WY’S
was undergoing a 90-degree swing, viita bow of the boat swinging freely.

Mr. Duckett left the boat via the middieger pier, and moved to the finger pier
furthest from shore. The bow of the SBV/Y’S was either directly against the
pile at the end of that finger pier, or abo® it. Mr. Ducketattempted to secure

the vessel by tying a line from the bowovthe pile but was unsuccessful.

U
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FINDINGS OF FACT AND CONCLUSIONS OF LAW - 6

During this time, Ms. Duckéwas below deck and frighted. She testified that
the winds were tremendous, extremielyd, and were causing the boat to pull
hard on its mooring lines.

Mike Lindquist, who lives near Skylindarina, awoke around 1:00 a.m. on the
night of the storm. He visited sevedacks on the marina, ensuring that boats
were securely moored. He spotted 8t6A-WY'S, and heard its sail flapping in
the wind. He came onto the Triton daakd moved to the end of middle finger
pier and leaned against the pile. (fdenembered moving to the finger pier
furthest from shore, but Mr. Duckett’'sstanony shows that Mr. Lindquist likely
misremembered which fingerer he stood on.) By this time, the only line
securing the SEA-WY's was a stern line. thdt time, the rear starboard quarter
of the SEA-WY'’s was within a few feeff that pile, consistent with Mr.
Duckett’s testimony that the SEA-WY'S éh@ulled free of several mooring lines
and its bow had swung outlatist 90 degrees, with i®w resting against the
pile at the end of the far finger piekr. Lindquist helped Mr. Duckett tie a line
around the pile at the end of the meldihger pier and to a cleat on the SEA-
WY'S. Almost immediately after they tlethe extra line, a strong gust of wind
occurred, and Mr. Lindquistdard the pile he was leaniagainst snap or crack.
He moved off the dock as quickly as hellcb Just as he reached shore from th
metal gangway, the entire Triton dockghe to move, pulling the gangway into
the water.

About the same time as Mr. Lindquestcountered Mr. Duckett, George
Springer, who lives near the shore of By Marina, just tahe north of the
Triton dock, awoke to a loushapping sound. He tdgd that the sound was
nearly as loud as a .45-caliber pistol. He went to his own dock to make sure
boat was secure. While there, he she/SEA-WY'S, and saw that the loud

shapping sound was from its partially uriéd headsail, which was snapping in

e

his
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the wind. He testified that a sigméint portion of the headsail was catching
wind, causing the SEA-WY's to list as eluas 45 degrees in the wind. He
testified that by this time, the entire omt dock had shifted, and the stern of the
SEA-WY'’s was pointing at him (to the rib and east of the Triton dock). The
last of the mooring lines eventuallyoke free from the float to which it was
moored and their vessel came to rest @ij rap of the shore. Damage to the
Triton dock included separation of thader piers from the main pier, the main
pier swinging into the channel, and theagimg of all of the piles except one.
Based on lay and expert witnesstimony and photographs taken on the
morning of December 15006, the court finds bg preponderance of the
evidence that the Ducketts’ headsail unfdrd least partially and began to catc
wind. Had the Ducketts properly seed the headsail, it would not have
unfurled. The headsail caught windtgmg enormous forcesn the SEA-WY'’s
and causing it to list as much as 45 éegrt The force causélie SEA-WY's to
pull so hard on its mooring lines that theye several mooring cleats off of the
Triton dock. Mr. Duckett was able t® at least one more line to the
northeasternmost pile. Tl@rce on the sail put enouddrce on that pile that it
failed, increasing the loamh other piles. With thevind and the increased load,
the other piles failed as well, causing #gire Triton dock tanove, enough that
the metal gangway connecting the dockhore was pulled into the water. The
wind on the unfurled sail continuedpall on the SEA-WYs (and therefore on
the Triton dock) until the last mooridige gave way. The SEA-WY's then
drifted across the marina, grounding against another dock and on top of rip-r|

rocks near the shore.

The Ducketts knew that windy weathersafarecast for the evening of Decembe

14-15, 2006. They failed to take adatp measures to secure the vessel's

headsail. They could have taken Headsail and furling system down from the

—
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FINDINGS OF FACT AND CONCLUSIONS OF LAW - 8

headstay. Barring that, they could have taken additional nesasusecure the
sail inside the furler so it could not comefurled. They also failed to take
adequate measures once the habddseaame unfurled in the storm.

As a result of the December 15, 2066ident, the Triton dock was rendered
unusable and inaccessible for mooragee dock still has not been repaired.
At the time of the incident, the Tritadock had multiple moorage tenants other
than the Ducketts who were no longeleaio use the dock as a result of the
incident. Triton had one mooring slipaat adjacent dock that was not connecte
to the Triton dock. That was the onlypsTriton was able to continue leasing
after the storm.

On the Ducketts’ Lease Agement’s termination date of April 6, 2007, the
Ducketts left “L” Slip and the entire Triton dock in a damaged or destroyed
condition.

The Triton dock, including “L” Slip, watan adequately constructed and
functioning dock system for its intended use.

The Ducketts contend that the miogr cleats on the Triton dock were
insufficiently fastened becaa they were lag-boltedtreer than through-bolted,
and/or because the wood in which theyevag-bolted was rotten or degraded.
The court finds that the Ducketts didtpoovide sufficienevidence to prove
these contentions. To therdrary, the court finds first that if the sail had not
opened, the cleats and the wood in \mlitey were secured were more than
satisfactory to secure the vessel todbek during the storm. Even had the
winds been much strongeéhey would not have beeatrong enough to tear the
mooring cleats free or break the pitexd the Ducketts’ headsail not come
unfurled. The court finds John Hutchinsbtaatory analysis of the lag bolts that
were torn free from the dock persuasive showed that the manner in which

the bolts fractured demonstrates th@moa was competent engh to withstand

rd
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26.

27.

normal loads. His analysis of the laglts shows that they were subject to
repeated intense vertical and lateral loggdwell in excess of any load the SEA-
WY'S could have caused if its headsail had not come unfurled.

The Ducketts have also adgsel that the piles failefdr reasons other than the
force applied to them by the SEA-WY$0 support these @ims the Ducketts
advanced a variety of possible modes dtifa including rupture, rotation in soil
mass, marine borers, rot, cracking, abdasion causing structural deficiency.
The Ducketts failed to prwe any of these theories by a preponderance of the
evidence. They had no dateevidence of the conditiaaf the piles other than a
single photograph taken from a distasbewing one of the piles after it had
been hauled onto shore. That photogrdiohnot establish any structural defect
in the pile. The Duckettexpert, William Gerken, testified that he had no
evidence of the strength tife piles, no information whatsoever on the depth of
the piles, did not know how they failegtas not aware of eyewitness testimony
that one of the piles had cracked oagped as the SEA-WY'S pulled on it, and
did not know if the piles rupted or rotated in the soil.

As a final finding supporting its conclusion that the Ducketts’ actions or
inactions caused the damage, the coustoles that there was no evidence of
another boat or dock in the marina thaffered similar damage, despite the
strength of the winds. Many boats wé&ege enough to caicsubstantially more

wind than the SEA-WY’S, buor its sail coming unfurled.

Property Damage to Triton Dock

28.

29.

The Ducketts caused damage to the firmers of the Triton dock that made
them useless. The damaged fingergicould not be repaired or reused.
The Ducketts caused only minor damagé®main pier of the Triton dock.

That damage was repairable.

FINDINGS OF FACT AND CONCLUSIONS OF LAW -9




N

o 0o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

30.

31.

32.

33.

34.

35.
36.

37.

38.

39.
40.

41.
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10

The Ducketts caused damagehe pilings securing the Triton dock. Five piles
could not be repaired or reused.

The Ducketts caused damage to the gaygconnecting the main pier to the
shore. The gangway could not be repaired or reused.

The Ducketts also caused significantn@age to the electrical system on the
Triton dock, leaving the electrical systémneed of complete replacement.
Triton proved that the cost of replacitige piles was $17,300, not including sal€
tax. (The court has rounded allldo amounts to the nearest $100.) An
additional charge of $1,50afuld apply if the contract installing the piles was
forced to mobilize equipment solely for the Triton job.

Triton more likely than not could hawwoided the $1,500 mobilization fee if it
had acted promptly to repair its dock.

Triton proved that the cost of restoring eteal power to thelock was $12,300.
Triton proved that the cost of obtainipgrmits, engineering plans, surveys, ang
necessary preparatory work fopedring the dock was $7,800.

As of December 2009, Trapac Marinas estimated the cost of replacing the
finger piers, gangway, and making nes&ry repairs to the main pier was
$58,900, not including sales tax. TraaspMarinas also estated an additional
cost of $5,600 to increase the qualitytied gangway from prate-use grade to
commercial grade.

Triton did not prove that the gangwayitexisted before the storm was of
commercial grade.

The sales tax rate in Anacortgsall relevant times was 8.2%.

In March 2004, Transpac Marinas surgdythe Triton dock (under previous
ownership) to determine the extent of damage from a storm event.

In March 2004, Transpac Marinas providegparate estimates for replacement

the main pier and the finger piers. It recommended that the main pier be

S
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46.
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11

replaced, but did not recommend replacenoétiie finger piers. It found the
finger piers to be in good repair, andatind no significant defects in the wood
or other materials. Considering esitte from Transpac Marinas and several
witnesses who testified astiee condition of the finger ers, the court finds that
the finger piers prior to thHanukkah Eve Storm weire good condition, with no
significant defects.

In March 2004, Transpac Marinas estimatsel cost of replacing the main pier at
$25,400, and the cost for replacing fimger piers at $16,900. Although it did
not recommend the replacement of the frgers, it noted in the estimate that
there would be some cost savings fromaeplg those piers at the same time as
the main pier.

There is a significant unexplained digpabetween the 2004 Transpac Marinas
estimate and the 2009 Transpac Mariestanate. A comparison of the two
estimates shows that the type of degktem recommended @ach estimate is
essentially the same. Ndheless, the 2009 cost placing the finger piers,
gangway, and making minor repairs te thain pier was $58,900. The 2004
cost of replacing the finger piers alowas $16,900. Although there was no
evidence to pinpoint how much of the8$800 cost was for replacement of the
finger piers alone, it is apparent that tbast would have been much more than
$16,900, and much more thenflation alone would explain.

Despite the disparity, the court finds no reason not to rely on Transpac Marirjas
2009 estimate of $58,900 as the costemlacing the finger prs, gangway, and
making necessary repairs to the main pier.

In 2006, the finger piers were at ledStyears old, and perhaps as many as 35
years old. Prior to the 2006 storm, the finger piers were structurally sound.
The replacement finger piers that Transpkginas was prepared to install were

significant improvements over the existing fingeers. They usd higher quality
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47.

48.

49.

structural materials and decking. Thegre also newand thus could be
expected to last from 25 to 35 ye@sger than the existing finger piers.

Of the $58,900 cost for replacing theder piers, gangway, and repairing the
main pier, the court awards Triton $35)00The court has made deductions for
the depreciated value of the finger piemsd for the depreciated value of the
metal gangway.

Of the $17,300 cost for replacing thigep, the court awards $10,000. The
pilings were as old as the finger pieaad were made entirely of wood. All-
wood construction is no longer permitteshd the new piles would have been
encased in galvanizedetal. This would be aibstantial improvement over the
existing piles.

The court awards $69,800 for the propat@ynage the Ducketts caused. This
includes $10,000 for replacemt of piles, $12,300 faglectrical work, $35,000
for the replacement of the finger piers, gaagwand repairs to the main pier. It
includes $4,700 for sales tax on thdsens. It also includes $7,800 for

permitting, engineering, planand related preparatory work.

Triton’s Lost Income Damages

50.

51.

52.

53.

Triton established that after the DecemBOO06 storm, it had an average monthl
loss of income of $1,800.

Triton could have completed repairstbhe Triton dock by the end of February
2008 if it had acted with reasonable déigge. The court thus finds that Triton
had fourteen months of lost income.

Fourteen months of lost incomeaat average loss of $1,800 per month is
$25,200.

The Ducketts are ent#tl to an offset of $400 bagse Triton failed to refund the

$400 they paidor last month’s rent when thentered the Lease Agreement.

FINDINGS OF FACT AND CONCLUSIONS OF LAW -
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The court awards lost income damages of $24,800, which includes the $400
offset.

[l. CONCLUSIONS OF LAW
The court has jurisdiction psuant to 28 USC § 1333.

Under maritime law, the owner of a vesielt breaks free from its moorings is
presumptively negligent and liabfor any damages it causddood v. Knappton
Corp., 986 F.2d 329, 331 (9th Ci1993) (describing thd_ buisiana rule”). The
Ducketts in this case b®the burden of rebuttinhe presumption by proving
that they were not negligenThey failed to do so.

Even if the Triton had reit@ed the burden of provinpe Duckettshegligence, it
did so.

The Ducketts raised the defensen®vitable accident or act of Go&ee
Weyerhaeuser Co. v. ATROPOSISLAND, 777 F.2d 1344, ¥3-49 (9th Cir.
1985) (recognizing “inevitable accidgmmnd “Act of God” defense)nre
Hechinger, 890 F.2d 202, 203, 209 (9th C11989) (recognizing “Act of God or
peril of the sea” defense). This de$e applies only when “human skill and
precaution, and a proper displaf nautical skill,” which is the equivalent of
“reasonable care,” could not hapeevented an accidenteyerhaeuser, 777
F.2d at 134-48. The court concludes tihat Ducketts could have prevented the
accident by taking reasonable car@iaventing their headsail from unfurling.
The court does not believe ththe Ducketts asserted &lees defense at trial, but
to the extent they did, they did not padwon that defense. The court reiterates
the findings it made when it denied tBacketts’ motion idimine regarding the
spoliation of evidence.

Triton is entitled to judgment in the aont of $94,600 together with taxable

costs. Triton is the prevailing party both its maritime tort and breach of
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contract claims. By the terms okthease Agreement, Triton is entitled to
reasonable attorney fees forlteach of contract claim.

7. Triton was entitled to withhold the $400atithe Ducketts had paid for last
month’s rent as an offset againstdeemages. Withholding the $400 did not
breach the Lease Agreementhe Ducketts thereferdo not prevail on their
breach of contract counterclaim.

IV. ORDER
The court directs the cletk enter judgment for Plaiiff in the amount of

$94,600. The court directs thkerk to TERMINATE this case.

DATED this 4th day of May, 2011.
V)

The Honorable Richard A. Jones
United States District Judge

FINDINGS OF FACT AND CONCLUSIONS OF LAW -
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