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THE HONORABLE MARSHA J. PECHMAN

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

AMAZON.COM, LLC,

Plaintiff, - No. 10-cv-00664-MJP

V. DECLARATION OF
H. ALAN WOODARD IN

KENNETH R. LAY, in his official capacity SUPPORT OF NORTH CAROLINA
as Secretary of the North Carolina Department MOTION TO DISMISS
of Revenue, (Fed. R. Civ. P. 12)

Defendant.

L, H. Alan Woodard, do hereby depose and say as follows:

1. Tam a resident of Cabarrus County, North Carolina, I have been continuously employed

by the North Carolina Department of Revenue (“Department”) for over 18 years. Since May 1,
2009, I have held the position of Director of the Examination Division. Before that I held the
position of Assistant Director of the Western Section of the Examination Division. Since
Novémber 1, 1993, I have held various positions with the Examination Division.

2. As Director of the Examination Division, I am responsible for the exa;mination program
of the Department, which encompasses office and field audits conducted by the Department’s

auditors, both within and without North Carolina. The Examinations Division is comprised of
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four primary sections: Central Examination; Eastern Field Examination; Western Field
Examination; and Interstate Examination. The Examination Division is responsible for all
individual income tax, withholding tax, sales and use tax, corporate income and franchise tax and
license tax audits.

3. My primary duties as Director consist of monitoring and ensuring compliance with the
State’s revenue laws. The Department conducts sales and use tax audits pursuant to its statutory
responsibility to “collect and account for the State’s tax funds.” N.C. Gen. Stat. § 143B-218.

4, Under the North Carolina revenue laws, a sales tax is imposed on a retailer’s net taxable
sales or gross receipts at specific tax rates. A use tax is also imposed on property purchased for
storage, use or consumption in the State. The sales and use tax are different taxcs _and are
éss_esscd on different taxpayers. The sales tax is imposed on the seller of the property and the
use tax is imposed on the purchaser of the property. If the sales tax is paid on a transaction, the
use tax doés not apply.

5. There is a State rate of sales and usc tax as well as various local rates, which vary by
county. The total applicable rate is referred to as the “combined rate.” The Department has
responsibility for administering and collectiﬁg the local taxes, which are then distributed to the
counties.

6. There are many exemptions from the sales and use tax. These exemptions depend on the
type of property sold or the nature of the purchaser or both. For example, sales to the military
are exempt (North Carolina is home to a number of military bases). Sales for resale are exempt.
Sales of items to manufacturers that become part of manufactured property are exempt. Sales of

certain items to farmers are éxempt. Food items are exempt from the State rate but are subject to
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some or all of the local rates, depending upon the cdunty in which the product is sold, resulting
in differential tax rates for qualifying food items and other tangible property, such as books.

7. Tn sales and use tax audits, the Department requires sufficient information about the
product in order to determine whether the transaction qualifies for an exemption or a lower rate
of tax, In addition, for purposes of deterrnining the correct local rate or rates, the Department
must know in which county the product was sold. For products that have been shipped, this
requires knowing the county of destination.

8. In sales and use tax audits, the Department routinely requires the following information
in ordet to compute the tax due: product type sufficient to identify any applicable exemptions or
special rates, sales price, freight charges, purchaser name and address and shipped to name and
address. The Department reqj.lires the purchaser and shipped to name and address for a variety
of reasons including: to identify the location of the sales for purposes of determining the correct
rate of local tax, to identify any use liability that may be due in the event the Department cannot
or does not collect the sales tax, and to identify any discrepancies between purchaser information
and shipped to information which may indicate that the transaction is a sale for resale and that
another party is liable for the tax.

9. The exemptions and differential rates of taxation under the North Carolina revenue laws
are not based on the expressive content of books, music or videos. The Department has no
reason to request expressive content, such as book or ﬁovie titles, and this information has not
becn intentionally sought by the Department from this or any other taxpayer.

10. When the Department conducts an audit of a taxpayer, it conducts a “sales and use tax”
audit and determines which transactions are subject to the sales tax, which transactions are

subject to the use tax and which transactions are exempt or receive a preferential rate of tax.
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Transactions may be subject to either the sales tax or the use tax. As part of the Department’s

‘audit responsibilities, it determines which tax is due. In the event either a sales tax or a use tax

may be due, the Department reviews the documentation and determines which tax is appropriate
and which taxpayer is liable for the tax. Although a transaction maﬂr be subject to either the sales
tax or the use tax, only one tax is legally due.

11. I have been involved in the sales and use tax audit of Amazon since it began in late 2009.
The Department first contacted Amazon in 2000 regarding its tax obligations to the State. Ex. A.
The Department informed Amazon that it was responsible for the collection of sales and use
taxes because it was engaged in business in North Carolina based on its relationships with
affiliates in the Sfate. Id. Amazon responded by letter, contending that the Internet Tax
Freedom Act and the Commerce Clause precluded North Carolina from asserting tax liability.
Ex. B. T_his impasse remained unresolved. In 2009, the Department wrote to Amazon, again
informing it of its obligation to collect North Carolina sales and use taxes, and instructed the
company to remit all taxes due. Ex. C. Amazon objected to liability on statutory and
constitutional grounds, stating t1.1atl tfle Department “may not compel Amazon to collect or remit
North Carolina sales or use taxes on any of its internet sales to North Carolina residents.” Ex. D.
The Department responded that it disagreed with Amazon’s analysis of the relevant law and
informed Amazon that an audit would be scheduled. Ex. E. The Department contacted Amazon
in December 2009 and scheduled an on-site review to begin in March 2010. To date_, Amazon
has not registered for North Carolina sales and use tax purposes and has not collected and
remitted any sales tax on its sales to North Carolina residents,

12. In connection with the audit, the Department issued a number of information and

document requests (“IDRs”) to Amazon. The Department through its IDRs had requested
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information from Amazon that included sales price, purchaser names and addresses, ship to
names and addresses and product information sufficient to determine differential tax rates and
exemptions.

13. Amazon provided disks in response to the IDRs. It included on the disks what it calls the
Amazon Specific Identification Number (“ASIN™) for 50 million transactions. It did not include
customer names in the data, although it provided purchase amounts and names of counties and
towns and zip codes that would allow assessment at the different local rates. In turning over the
ASIN numbers, Amazon never expressed any concern that these numbers contained expressive
or other persona] information that could be used to identify the specific book or movie titles
purchased by specific customers. It did not indicate that it was not including customer names on
the disks; nor was there any indication that it was not including customer names because of First
Amendment or privacy concerns. The Department only learned that Amazon had not provided
customer names when it downloaded the data on its computer system on March 18, 2009. The
very next day, March 19, 2009, the Department hand delivered another IDR to Amazon which
requested the infonnation not provided on the disks, including customer names. Amazon did not
inform the Department that it was r_efusing to provide customer names at that point either. It was
not until Amazon filed this lawsuit that the Department became aware of Amazon’s alleged
concern about matching up customer names with the titles of books, music and videos based on
the ASIN nﬁmbers Amazon provided. |

14. Realistically, the ASIN numbers provided by Amazon are of no usc to the Department. It
is not feasible or practicable to assign differential tax rates to each of the 50 million purchases by
manually clicking onto the Amazon website to individually track down what type of product

each of the ASIN numbers represents. Based on the computer records provided during the audit,
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it is apparent to the Department that Amazon has the ability to assign general product codes that
can electronically track taxable products at different rates for different states and localities.

15. To the extent that Amazon cannot produce general product codes that can be used to
electronically assign differential tax rates to- different types of products (which it has not
indicated to be the case), the Department would assess taxes at the highest rate and it would then
be up to Amazon to challenge the assessment and to establish that exemptions or lower tax rates
applied to some products. See N.C. Gen. Stat. §§ 105-164.24 and 105-164.26.

16. The Department has not sought (and will not seek) the kind of expressive content and
personal information that Amazon alleges in its complaint can be found by using the ASIN
numbers. Ex. F. In fact, when Secretary Lay learned of Amazon’s First Amendment concerns,
which did not occur until Amazon filed its lawsuit, he offered to return the disks in exchange for
new disks that did not include the ASIN numbers. The Secretary offered to swap the disks
because it is not possible for the Department to strip the ASIN numbers out of the disks already
provided by Amazon. The Department cannot simply return the disks provided because they
contain significant additional information that the Department requires in order to determine
Amazon’s and its customers’ North Carolina sales and use tax liability. Amazon has raised no
objection to the other informgtion included on the disks. Amazon has resisted this simple and
seemingly non-controversial solution to the unnecessary problem it has created.

17. In accordance with Departmental policy, the Department is collecting use tax informatidn
at the same time it collects sales tax data. The Department may decide, in the exercise of its
discretion, that it is more cost effective to pursue use tax collection against Amazon’s customers
than to pursue the sales tax liability and collection against Amazon. Amazon has already taken

the position that it does not owe the sales tax, a position it is litigating in other states. In the
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| Amazon is not liable, the collection of this data enables the Department to assess use tax against

alternative, if the Department pursues sales tax liability and a court ultimately determines that

Amazon’s customers. For these reasons, the Department is also collecting use tax data in the
event a decision is made to allocate resources to assess use taxes against North Carolina
customers who failed to report their purchases as required by the North Carolina revenue laws.
At this point, the Department is unable to determine whether use tax was paid on any of the 50
million transactions to North Carolina residents because Amazon has refused to provide
customer names. It therefore lacks the necessary information to determine whether and how
much use tax liability is owed to the State and to assess Amazon’s customets for these amounts.

'18. The North Carolina use tax is reportable on Form D-400, which is the North Carolina
individual income tax form. Thé instructions to that form provide: “An individual in North
Carolina owes use tax on an out-of-state purchase when the item purchased is subject to the
North Carolina sales tax and the retailer making the sale does not collect sales tax on the sale.
Items that are subject to sales tax include computers and othe:r electronic equipment, canned
software, books, audio_ and video tapes, compact discs, records, clothing, appliances, furniture
and other home furnishings, sporting goods, and jewelry. Out-of-state retailers include mail-
order companies, television shopping networks, firms selling over the interet, and retailers
located outside North Carolinz,. When an out-of-state retailer does not collect sales tax, the
responsibility of paying the tax falls on the purchaser.” Exhibit G.

19. The sales and use tax audit of Amazon is presently ongoing, The Department is still
gathering information and documentation regarding the transactions. To date, Amazon has not
provided all of the information requested and, as is typical in the audit process, the Department
will most likely issue additional requests for information. Aside from the refusal to prpvide
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yier hames and addresses; Amazon has been relatively wooperative: iny providing: the
necessary documents requested by the Department. If a taxpayer reftises to-provide information]
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requestﬁdhy the Departrient, the North Carolina revenue laws authorize the Secretaty

|| summons for the information and to apply to the North Carolina courts for-enforcement of th&

|| sumutions. This audit has not reached that stage and it-may never do s,

20. Thie Departient tias sxercised fts surimons authiority in the past and'I peisonally have

cen frvolved inthat process. The Dparineat’s suimitons suthiority is-containied i N.C. Gen:|

Stat. § 105-258. Once the summots is issued and the taxpayer fails to comply;

thie Departrrient]

iy apply-to the Wake County Superior Court for enforcemetit: The Department understai

gt it has tousiify any xequest for information and that the information requested must assist the|

epartment in: determining @ taxpayet’s North Caroliia tax Hability: That information may

ine differential tax rates; including]

|[nclude, for example; information necessary to determ

|| exempionis, Becausethe titlés of books and movies do not assist indssigning the-spp

Pursuant:to:28 U.SiC. § 1746, 1 declare under penalty of petjury underthelawsoftheﬁmted
tatesithiat the foregoing is true and correct to the best of my krowledge; and that the :féregaihgf

eclatation was-exectted on July 12, 2010,

Noptic gy g B
frector Examin

By:

atioti Division

H. Alan Woodard, D




Ex. A, Fowbe.. A

EXHIBIT A



CWIRAY

North Carolina Department of Revenue

]'amgs B. Hgft;}r. o T Muriel K. Offerman
Govern . '
- March 22, 2000 Secretary

Amazoen.com
Post Office. Box 81226
Seattle, Wash;ngtdn 98108-1226

Attention: Bob Heller -
Dear Mr Heller:

!t is our understanding that Amazon. com has assocrate relat:onsh{ps with multipte
businesses and entities in North Carclina. These relat:onsmps are.established
after your firm and the entity negotiate an operating agreement and execute a

- registration form. 1t is my understanding that this agreement has to be approved
by your firm. As a part of this agreement, your firm pays entities referral fees and
commissions on sales that are tracked through the associates’ sites that link to
Amazon.com. ltis also our understanding that these associates may take |
additional steps to encourage individuals to visit their site and purchase items from -
you. Itis our opinion that your firm is engaged in business in North Carolina as a

. result of your relationship with these in-state associates. The activity of your in-

- state associates constitute transacting business in the State per G.S. 105-164.8(b)
which states “A retailer who makes a mail order sale is engaged in business in this
State and is subject to the tax levied under this Article if one of the following -
conditions is met . (3) The retailer has representatives in this State who solicit

"business or transact business on behalf of the retailer, whether the mail order.
sales thus subject to taxation by this State result from orare related in any other

“way to such SOI!CItatlon or transaction of business; .

From a rewew of our records we have determined that your firm is not registered
in North Carolina. Since you are engaged in business in this State, your firm is,
liable for collection of sales and use taxes. This letter is a request of your -
company to register with the North Carolina Department of Revenue for payment
of the North Carolina State and county sales and use taxes. A registration form is
" enclosed which should be forwarded to me at Post Office Box 871, Raletgh North

. Carolina 27602-0871.

. P.0.Box 871, Raleigh, North Carofina 27602-0871
: State Courier 51-71-00
An Equal Oppommily-Emp[oygr



Amazon com
- 'Page 2
- _March 22, 2000

A prompt reply is apprec:atéd If you have questiohs or seek additional _
information, please contact Andy Sabol, Assistant Director, or me at the following
telephone number.

Very truly yours,

(60004 Wi

Charles D. Collins, Jr., Director
Sales and Use Tax Division
g (919) 733-2151
CDC/sb '

Enclosure

CEx. ./*,"?";"5& W\
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- Tuly 19; 2000
Sabra J, Faires ‘ o SR L
Assistant Secretary for Tax Administration . =~ - RECEIVED
State of North Carolina . - : '
Department of Revenue - " JUL 2 ¢ 200
PO.Box 871 - S PERKINS COIE
Raleigh, N.C. 27602-0871 ' e . :

- Charles D. Collins, In
. Director, Sales & Vse Tax Division
- State.of North Carolina
Department of Revenue
P.O:Box 871 .
Raleigh, N.C, 27602-0871

. Re:  Amazon.com LLC
* Dear Ms. Faires and Mr, Collins;

Tam évxiti'ng ¥ou at the request of Bob Comfort whiois out of the office on [business this

- week. Bob regrets that he was unable to draft this letter persanally, and 'wented me to
Thank you fot meeting with him on May 10, 2000, fo discuss your letter of March 22,
200’00 . " i . © T ' ' .

" Yourletter'said "Amazon.com has associate relationships with multiple businesses and
 eatities in North Carolina * From that, it concluded *It is our opinton thit your firm is
" . ‘engaged in business in North Carolinia as & result of your relationship with these.in-state
- . assooiates.™ As we discussed in our meeting, we do'not believe that Amezon.comLLC
" ("Amazon.com") is subject to a sales or use tax collection obligation in North Carolina,

Congress has simplified the resolution of this issus by enacting the Intéroet Tax Freedom
* Act (ITFA), which prohibits the state from relying on'the associates’ role as the basts for |
7IeXUS. As & tesult, no further inquiry fs necessarys but even without the ITFA,the -
© . copclusion would be the same based on the-Comineice Clause of the U.S. Constitution or
~ - North Carolina’s statutes, interpreted consistent with the Constiiution. The enclosed
. memorgndam provides a more detailed simmaty of the reasons for this conclusion, as
you requested, : , : S : ’ e

EX .‘ rb: /PGLCBE !'5
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| Ms Fares and Mr. Collin: .~ .~
State of North Carolina Department of Revenue o
July 19,2000 - T - .page 2
As we discussed, the collection obligations imposed.by the thousands of state a'r‘:c'i-lqcal
-~ Jurisdictions ars unduly burdenseme because of the lack of uniformity. Amazon.com
- appreciates that some taxing authorities ase undertaking methods of simplifying the sales ..
. and use 12X systems of the various taxing jurisdictions. Amazon.com s interested in ,
 participating in these efforts particularly if we are.not compelied to expesd time and

resources to simultancously defend against assertions of'pexus.

Could you please provide us with additional information regarding the scope and level of

involvement that you envision for Amizon.com in connection with the. Streatnlined Sales
 TakProfect? We would like'to present this fnformation 1o seior Mmanagementat .
- Amazon.com, who will uliimately need 1o approve our participation in this project.

In conclusion, we believe that Amazon.com’s relationships withits associates sire not
sufficient to require Amiazon.com to collect sales or use tax for North Carofing, . We
-welcome:the Opporiunity to discuss this issye in greater detail or answer any questions
that you might have fegarding the memorandum enclosed. , -

You can reseh me at 206-265-2708 os Bob Comfort a1 206-266-3012.

Very truly yours, L
'Rich Prem -
Director of State and Local Tax

" cc i-0b Comfort . S
Gregg Barton — Perking Coic. LLP

RIP:gp .

[ T——

Ex. D, Page it
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North Carolina Department of Revenue

Beverly Eaves Perdue . Kenneth R, Lay -
Govemor . July7,2009 | Secretary -

Mr. Jeffrey P. Bezos

Chairman, President and CEO
Amazon.com :

Post Office Box 81226

Seattle, Washington 98108-1226

Re:  North Carolina Sales Tax Collection Responsibility and Audit -

Dear Mr. Bezos:

We are writing regarding Amazon.com’s sales tax collection responsibility to North
Carolina. In March of 2000, the North Carolina Department of Revenue informed your company '
that it was engaged in business in this State as a result of your relationships with affiliates in
North Carolina (a copy of the letter is attached). The Department also informed you that,
because your company was doing business in the State, it was required to collect and remit state
and local sales and use taxes under our law. In addition, the Department instructed you to
register for payment of the sales and use taxes. Since that time, you bave completely ignored
your North Carofina sales tax collection and payment responsibilities. '

- 'As you know, a New York court has recently held that imposition of sales tax collectioni
responsibility under these facts is constitutional. Because you have never filed a return with the
State of North Carolina, there is no applicable statute of limitations. Nor does your failure to
charge or collect the tax from your purchasers absolve you of any liability. By this letter, the
Department is instructing you to report and remit all sales and use taxes due to the State for the
period 1 July 2000 to the present. You have 60 days to do so. If you remit all taxes due within
60 days, the failure to file and pay penalties will be waived. Otherwise, the Department will
assess all applicable penalties, including the failure to file, failure to pay and 25% large tax
deficiency penalty. The Department intends to verify all amounts due to North Carolina through
an andit which will begin on your site within the next 90 days. We will contact you regarding
the exact dates of the audit. ' -

-

P.O. Box 25000, Raleigh, North Carolina 27640
: Phone (919) 733-7211 a
Ex. C, Yage tbo | State Courier 51-71-00
S : | An Eaual Opportunity Emplover



M. Jeffrey P. Bezos

July 7, 2009
Page2

If you have any questions, please contact me at 919-715-9851.

Kenneth R. Lay _
Secretary of Revenue -

KER/at

Attachment

cc: John W, Sadoff, Assistant Secretary for Tax Cémpliance
. H. Alan Woodard, Director of Examinations
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e Amazon’s advertising relationships with North

- e J

amazon.com
iy 24, 2009 N | |
Kenhetb R I.;'ay, Sécretary

North Carolina Department of Revenue

PO.Box 25000 ‘
- Raleigh, North Caroiina 27540

Re: Aquonicom, LLC: North Carofing Sales Tax is&ue

Dear Secretary Lay:

| am the chief tax officer at Amazon.com (“Amazon®). i am writing In response to your letterto leffray _
. Bezos, dated July 7, 3009, concerning Amazon’s alleged sales-tax collection responsibility in North Carolina,
Amazon is not—and has hever beeh—"engagea in business in” North Carolina for taz-collection purposes;
consequently, North'Cardliha’s_bepartment of Revenue {the "Department") may not iawfulfy require
Amazon to collect or remit sales and use taxas on its Internet sales to North Carolina residents. :

-As'you know, tha Department wfc':té o Amazo

- State for tax-collection purposes. At that time,
‘resident advertisers amountad to “representativ
behalf of the retailer.” N.c. Gen. Stat. § 105-‘164.8{!3}[3]. :

Your_-suggest_ian that Amazon then “completely ignored” North Carolina’s position that Amazon was

- obligated to remit sales taxes to North Carolina, however, is misplaced. In fact, Amazon promptly

responded to North Carolina’s 2000 inquiry, and a meeting between State officials and Amazon _

- -representativas, including myself, was held In Raleigh on May 10, 2000. In addition, Amazon formally
responded in Writing to the State’s letter on July 19, 2000, Amazon’s written submission included both 3

letter and a Mmeémorandum from Amazon’s counsel explaining why—under the federal InternetTax- - - -

-Freedom-Act, the text of Section 105-164.8(b),‘and the US, Constitution—Amazon is not subject to tax- -

coilection obligations in North Caroljna.

at, under the Comrnerqé Clause of the U.s, Constitutlon, North Carolina may

“not compel Amazon to collect taxes in the State becausa Amazon lacks a “substantial nexus” with North

Carolina, Because Amazon’s online advertisers do not engage in “continuous local solicitation,” Stripto, Ine,
- V. Carson, 362 U.S. 207, 210 (1960), that is “significantly associated” with iis ability to do business in North
Carolina, Tyler Pipe indus,, Inc. v. Wash, State Dep’t of Revenue, 483 y.s, 232,250 (1887}, their acfiv!_tjes do
not give rise to a “substantal nexus.” Andias the U5, Supreme Court has repeatedly held, advertising alone
does not give rise to a “sy bstantial nexus.” Quilf Corp. v. North Dakota, 504,
. Not'l Bellas Hess, Ine. v, Dep’t of Revenue, 386 U.S, 753, 754.55, 758 ( 1967), .

In additibn, atthe conclusion of iﬁe Mav 10, 2000 meeting, the North Caro!in_é ofﬁclé_is in attendance
described the formation of the Streani!in_ed_ Sales Tax Projact, which was just then 8etting under way;

indeed, two of thosa very North Carol;
P.D. ROX 81226, SEATTLE, WA 981081226
WWW.AMAZON,COM )

: EX"'D) Page 1%

298, 313 n.6 (1992); accord

na officials held key leadership roles in the Project. 1t was explsined

e e -



" bécome involved and has remained i _
letter of July 19, 2000, that involvement came with the expectation that it would obviate the needto -

" expend time and effort to simultaneously defend against assertions of nexus.

. Amazon's mere advertising relationships,
Statute attempts to circumvent the Comm

. in your létter, the New York trial court did not hold that imposition of s

.. Amazon s constitutional simply because Amazon pays commissions to
" that such advertising relationshi

" ‘niexus” between an out-of-

. decision.

. Even if North Caroliria were to enact a statutory "prgsurnption’3 slmllar to New York
to fix the setious constitutional and other legal problems inhere _ _ _
stantial neéxus” with the State, Indeed, itis = -

on that “a constitutional prohibition cannot -~ -
' restrictions.” Spelserv. Rondall, 357 US. 513, 526 (1958).

.~ May 10, 2000 .Raléigh meeting and in the Jul_y 19, 2000 written r
. 2000 letter)—the Department may not compel Amazon to colle

to the Amazon representatives at the meeting that if Amazon were to become involved in the Streamlined
Sales Tax Project s d supportive business participant, there would be no further administrative action with

respect to the nexus assertion made inthe Department’s March 22, 2000 letter. Amazon didIndeed
nvolved in the Project as a business supporter. As notéd in Amazon’s

F_ollowing the May 10, 2900 meéting and Amazcri’s 'Juiv 19, 2000 writtén response, the Department took no
further ag:t_ion_ against Amazon, in apparent recognition that it could not lawfully compel Amazon to collact
or remit North Carolina sales and use taxes, ‘Amazon understands that there has been no relevant change

in North Carolina law since 2000,

In your foly 7,. 2009 letter, you refer td a recent decislon by a trial court in New York and incotrectly state -

that this decision “held that Imposition of sales tax collection responsibllity under these factsis

constitutional.” The New York trial court’s decision was not based on “these facts,” (i.e., the facts ib North
Carolina), but on a first-of-its-kind statute that enacts a “presumption” of in-state solicitation arising from

See N.Y. Tax Law § 1101(b)(8)(vi). In other words, the New York

burden on Amazon and other out-of-state retailers to disprove solicitation. Thus, contrary to the statement
ales-tax collection responsibility on

_ in-state advertisers, nor did it hold
ps themselves are sufficient to give rise-to a constitutional “substantial
state retaller and the state. Rather, the New York trial court simply rejected

allenge to the statutory “presumption” itseif.? And in any event, Amazon is .

Amazon’s constitutional ch _ _ .
vigorously defending its rights in New York by pursuing appellate review of the trlal court’s erronaous

*s_, it would do nothing
nt In compelling out-of-state retailers like

Amazon to collect and remit North Carolina taxes absent a “sub
well settled under the Due Procass Clause of the U.S. Constituti
be transgressed Indirectly by the creation of a statutory presumption any more than it can be violated by
direct enactment. The power to create presumptions is not a means of escape from constitutional

th sum; for a variety of réasons:—-lnclu'ding the Commerce Clause,

Freedom Adt, and the text of the relevant North Carolina tax statute (all of which were discussed at the
esponses to the Department’s March 22,

, ¢t or remit Northi Carolina sales and use
taxes on any of its Internat sales to North Carolina residents, R :

! {mportantly, nothing about the New York tria) court’s
tax-collaction proceeding that Jt Jacks a “substantial n

‘ _ exus” with New York and, therefore; may not constitutionally ba
compelled to collect and remit taxes to that state. N C Ny

[éx_. D,'?aqe a0

erce Clause’s limits on out-of-state taxation, and instead putsthe

the Due Process Clatise, the Internet Tax

decision p}écludés Amazon from arguing and proving in a New York



1

We ask that North Carolina respect these imporiant eonstitutional and legal principles. Amazon welcomes
further discussion with your office concerning this matter and appreciates your consideration.

__Vé ry.truly yours,

Robest D. Comiort
Chief Tax Officer -

Enclosures
€ Gregg D. Barton, Esq,

. Charles B. Neely, Jr, Esg.
~ Nancy S. Rendleman, Esq;
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North Carolina Department of Revenue

" Beverly Eaves Perdue Kenneth R. Lay
Governor , Secretary -

Qctober 13, 2009

Robert D. Comfort

Chief Tax Officer

Amazon.com

Post Office Box 81226

Seattle, Washington 98108-1226

Re:  North Carolina Sales Tax Collection Responsibility and Audit

Dear Mr. Comfort:

. 1 am responding to your letters of July 24 and August 27, 2009 regarding Amazon.com’s
sales and use tax collection responsibility to North Carolina. In your letters, you contend that
Amazon is not subject to tax in North Carolina under the language of N.C. Gen. Stat, § 105-
164.8(b), the Coramerce Clause of the United States Constitution and the Internet Tax Freedom
Act. We respectfully disagree with your analysis of the relevant law.

First, Amazon.com is “engaged in business” under N.C. Gen. Stat. § 105-164.8(b)(3)
based on its relationships with its affiliates in North Carolina. Those affiliates constitute
representatives who solicit or transact business on behalf of Amazon.com. This provision
codifies the principle announced by the United States Supreme Court in Scripto v. Carson that a
state may require tax collection by a remote retailer that had independent contractors in the state
who solicited orders for products on its behalf. The General Assembly recently reaffirmed this
principle and established a bright line presumption. . '

Second, other states have rejected your argument that Amazon.com lacks a substantial
nexus under the Commerce Clause. New York has held that your company’s use of in-state
affiliates created substantial nexus. In so holding, the Court relied, in part, on Scripfo. In
addition, the Tennessee Attorney General has ruled that when an in-state resident solicits and
refers business on behalf of an out-of-state vendor for consideration, this creates substantial
nexus for Commerce Clause purposes.

" Finally, the Internet Tax Freedom Act (ITFA) is not a bar to taxation, as you contend.
Although the ITFA prohibits the imposition of new taxes on internet-based commercé, it does
ot prohibit states from enforcing existing taxes on sales of tangible personal property.
Significantly, neither the New York decision nor the Tennessee Attorney General’s Opinion
even mentions the ITFA in their analysis. Most tellingly, your own website states: “Despite the
name of the Act, IFTA does not preclude state and local governments from imposing existing
sales tax collection requirements on companies selling over the Internet.”

. P.0.Box 871, Raleigh, NC 27640
State Courier 51-71-00
Website: www.dorng.com

~ An Equal Opportunity Employer
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You additionally contend that representatives of the Department of Revenue told Amazon
that, if it became involved in the Streamlined Sales Tax Project, the Department would take no
further action regarding its determination in 2000 that Amazon had nexus with the State. We
have investigated this contention and have found it to be without merit. Neither Sabra Faires nor
Charles Collins, former employees of this Department, made any such representation to Amazon.
The fact that the Department, for whatever reason, declined to pursue its nexus determination in
2000 in no way precludes the Depariment from pursuing it at this time. Under the law,
Amazon.com has an obligation to collect and remit North Carolina sales and use taxes. We
expect Amazon.com to comply with that responsibility.

You state that Amazon welcomes further discussion of this matter. We would like tb
invite you to North Carolina for such a meeting.

In the meantime, however, we need to schedule an audit at your corporate focation to
review books and records related to your business activities in this state. We contacted your
company in August 2009 in an attempt to arrange an audit appointment. Please advise the
person we can contact to confirm an appointment. o

If you have any questions, please contact me at 919-740-8180.

- Sincerely, _

T T e S
Jo

Assistant Secretary for Tax Compliance

cc:  Kenneth R. Lay, Secretary of Revenue
H. Alan Woodard, Diiector of Examinations

E, Paoe adt
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North Carolina Department of Revenue

Beverly Eaves Perdue Kenneth R. Lay
Governor Secretary
Release: Immediate Aprit 21,2010

Contact; Beth Stevenson (919) 733-5327
Director of Public Affairs

DOR Responds to Amazon Complaint

Amazon.com, LLC, has filed a complaint against the North Carolina Secretary of Revenue,
Kenneth R. Lay, in Washington State federal court seeking to prevent the Secretary from
obtaining information needed to fairly and equitably administer the State’s tax laws.

The collection and remission of sales tax by Internet retailers such as Amazon falls within the
Department of Revenue’s responsibility to impartially and efficiently administer tax laws and
collect all taxes due the State of North Carolina. In some instances, remote sellers are obligated:
to collect North Carolina sales tax in conjunction with transactions with individuals.

The Department routinely requests third party, or consumer information, in order to identify and
collect any taxes due the state, It requests general information about a transaction including the
purchaset’s name, address and the item’s purchase price in order to properly administer the
collection of taxes. Amazon’s complaint is misleading in alleging the Department has required
detailed information revealing personal consumer preferences, such as book titles. This
information is not required to calculate the tax due, and the Department has not requested this

information.

“We have requested the same information from other businesses who have complied with their
obligation to provide information to the Department,” Secretary Lay said. “This is really an
issue of fairness and equity for small businesses, the brick and mortar, corner-store operations.
These businesses are at a competitive disadvantage when they have to collect sales taxes that
other businesses do not. The Department is committed to supporting North Caro lina small
business and facilitating the equitable collection of taxes from both individual and corporate
taxpayers.” : .

HiHH

PO Box 25000, Raleigh, NC 27640
State Courier 51-71-00
An-Equal Opportunity Employer

Ew F‘) ?o\obe, o
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Line Instructions for Fttmg Form D-400 ' - Page 7

The references to line numbers on federal “An |nd|vrdual in North Caralina owes use tax on an out-of-state purchase when the ttern puréhased
income tax forms wero correct at the time of s subject to the North Caralina sales tax and the retailer making the salé does not collect sales tax on
' printing.' If they have changed and you dre  the sale. ftems that are subject to sales tax Include computers and other elactronic equipment, canned
unable to determirie the proper line to use, .software, books, audio and video tapes, compakt discs, records, clothlng, appliances, furniture and other
. please contact the Department of Revenue “home fyrmishings, sporting goods, and jewelry. Out-of-slate retallersinclude mail-ordercompantes, television
- shopping networks, firms selling over the intemat, and retailers located outside North Carolina. When an ,
" aut-of-state retsiler does not collect salestax, ihe responsibility of paying the k—:x falls on the purchasar, o J-

The use tax is calculated at the same rate as the sales tax. For January 1, 2009 through Augt.:st 31
2009, the rate was 7.25% in Mecklenburg Counly, 7% In Alexander, Gatawba, Cumbertahd Haywdod,
Martin, Pitt, Sampson, and Surry counties, and 6.75% in &l other counties. For, Seplembér 1, 2009 through '
December 31, 2008, the rate was 8.25% in Mecklenburg County, 8% |nAIexander. Catawba, Cumberland; ’
Haywood, Martin, Pitt, Sampson, and Surry countles, and 7.75% In ali other counties, If you pald’ another "
state's sales or use tax on out-of-state gurchasss. that amount may be credited against the North Carollna .
use lax due. You rmay not claim a credit for sales tax or valus-addad tax paid to anothér oountry

. Enter your federal taxabte incorne from YOU v shiould report use tax on purchases of food subject 1o the reduced rate of tax on Form E-554 and use o
_foderat retum. Iffaderal taxable Income is less than tax on purchases of boats and alrcraft on Form E-655: A
-+ zaro, youwere required fo énter zero on yourfederal - ) .
- return. On yaur ‘North Carolina retun, enter the Use Tax Worksheet 1
‘negaiive amount and fllin the cirdle toindicats that Taxpayers Who Have Records of All Out-of-State Purchases
the amount is negativa. (Note: If you are completing
awab fillinform on the Department's websits, enter 1. Enter the total amount of out—of-state purchases

"aminus Slgl’! to indlcate a negetwe number.) N _' including shlppmg and handhng for 1!1109 through 8/31/09... Wt )

2, Multtply Line.1 byT 25% {. 0725) if Meoklsnburg County restdent
7% {.07) if Mexander, Catawba, Cumberlahd Haywood, Martin,-
- Pitt, Sampson, or Surry County resident; 8. 75% {.0674).if resudsnt

: Check the: same fl ltng status you checked on

yourfederaireturn Important: Ifeltheryou oryour
"spouse is'a nonresident and had no North Carolina.

taxable income for the tax year, see page 4. '

® Ifyou ware a resident of-North Carolina fof the

2.
entire year, enter the amount from Line 11 on _Of any other county, a"d entar the amount rreasees -
Line 13. a ' 3. Enterihe total amount of oul-bl-state puichases - R

= |f you were a part-year. resident or a mcluding shuppmg and handling for 9/1/09 thraugh 12/31/09 ............ 3.

nanrésident ‘you must complete Lines 54
" through 56 and enter on Line 12 the dacimal -
" amount from Line 55. Multiply the amount on
Ling 11.by the decimal amount on Line 12 and
enter the restiit on Line 13.

4, Mu[tlply Line 3 by 8.25% (.0825) if Mecklénburg County resident
] " 8% {.08) if Alexander, Catawba, Cumberiand, Haywaod, Martin,
. Pitt, Sampson, or Surry County resident; 7.75% ( 0775) if resident
of any other. county, and enter the amount::..

. Part-year residents and nonrestdents should . 5. - - Enter. the tax paid to another stale on the purcnnses This
", read the instructions on Page 6 for additional amount may not exceed the total of Lines 2 and 4 5.
information and complete the worksheat for
-Llnes 54 and 55 on Pagé 12. " 6. Add Unes 2 and 4 then subtraot Line 5 and enter the rasult, rounded
L - 1o the nearest whole dol[ar. here and on Form D-400, Line 19 5
) Use Tax Worksheet 2 . '
To calculate your tox, use one of the fe,,owmg Taxpayers Who Do Not Have Records of All OUt-of-State Purchas_
- methods: [ 1. For purchases of items that cost less than $1, 000 ‘ .
North Carolina Tax Table. Use the Tax Table - : See the Use Tax Tablé on the following page lo estimate the use
. begtnnmg onPage 17 to determine your tax if your . tax due based an your North Carolina taxable Income shown. on.
‘taxable income on Line 13 is less than $68;000. Form D-400, Line 13 and enter the amount.. vt
Be sure to use the correctcolumn in the Tax Table, .
After you have found the carrect tax, enter that 2. . Forpurchases of items that cost $1,000 or more
" amount on Line 14, ] Za - Enter the folal @mount of purchases, including
_shlpping and handling, of $1,000 or more for .
Tax Rate Schedule. Use the Tax Rate 414109 through &/31/09 S -
Schedule on Page 25 to calculate your tax if .
your taxable income Is $68,000 or more. Enter 2b- Muliply Line Za by 7.25% (0725) lfMecHenburg county
the amount on Lins 14. - _ residlent, 7% (.07) if Alexander, Catawba, Cumberiand, Haywood,
R A S LI - Martin, Pitt, Sampson, orSurryCounWresldsnt.BTS%(06?5)1!
resident of any other county and enter the amount e 2B
2¢- Enter the total amount of purchasss, including’
shipping.and handling, of $1,000 or more for e
(5 ax Gre _ : §/1/09 through 12/31/09........." - . 26
_ See Page 13 for tnformatton about tax credits. 2d - ‘Multiply Line 2¢ by 8.25% (0825) if Mscklenburg County
Complete Form D-400TC, Individual Tax Credits, Lo resident, 8% (.08) if Alexander, Catawba, Cumberiand, Haywood,

" If you are enfitled to one or. more of the credits, ; Martin, Pitt, Sampson, or Surry County resident; 7.75% (.0775) if
L v . t resident of any other county, and enter the amount ...... . 2d.

3. Add Lines1, 2b, and 2d and enter the tota! amount of use fax.......3::

Like all states that have a sales tax, North

Carclina has a use tax on out-of-state purchases. 4... -Enter the tax paid to ahother state on the purchases.

The use tax applies to purchases made outside This amount may not exceed the amount on Ling 3 ... veerrciveacne &

the State for use inslde the State. Individuals in - . . o

North i,jmnna are respansible for paymg use tax 5. Subtract Line 4 from Line 3 and enter the result, rounded to the.

on their out—of—state purchases. - L nearest whole dollar, here and on Form D-400, Line 19................ 5. i .




