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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 EVAN GEORGE, CASE NO. C10-668-RSM
11 Plaintiff, ORDER ON MOTIONS
12 V.

13 NORTHWESTERN MUTUAL LIFE
INSURANCE COMPANY,

14
Defendant.
15
16
[. INTRODUCTION
17 _ :
This matter comes before the Court’s upmfendant’s Motion foSummary Judgment
18

(Dkt. # 43); Plaintiff's Motion fo Partial Summary Judgment (Dkt 50); Plaintiff's Motion to

19
Consolidate Summary Judgmeétearings (Dkt. # 60); and Defendant’s Motion for Leave to

20
Supplement Summary Judgment Record with Ndwkcovered Evidence (Dkt. # 88). Plaintiff

21
Evan George, M.D. (“Dr. George”) is a palbgist who submitted a claim for disability

22
coverage under four policies with Defendhorthwestern Mutual Life Insurance Company

23
(“NW”). NW denied Dr. George’s claim and D&eorge filed the instant law suit, alleging

24
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breach of contract, breach of the implied covemédgood faith and fair dealing, violation of th
Washington Insurance Fair Conduct Act, andl&tion of the Unfair Trade Practices and
Consumer Protection Law. The latter of the éhtauses of action allege that NW acted in ba
faith in denying Dr. George’s claim.

NW moves for summary judgment on each of ®eorge’s causes of action. NW assg
that Dr. George’s claims must be dismissedause his claims are time barred by the limitati
period set out in his insurance contractsfdiled to comply with the notice and proof of
disability provisions in his palies; he cannot present any admissible evidence that he was
disabled between 2002 and 2005; and NW actedmneaty in denying Dr. Gege’s claim. Dr.
George moves for partial summary judgment angimgle issue that he meets all criteria for
“partial disability” as that term is defined in NW’s policies.

[I. DISCUSSION
A. Background

Dr. George purchased four disability inquza policies from NW owethe course of the
last two decades. Each policy provides forghgment of benefits upon “total disability” or
“partial disability.” Under each policy, “the Insd is totally disabled when he is unable to
perform the principal duties of his agmation.” Dkt. #45, Exs. A, B, C § 1.5ee als®kt. #
45, Ex. D 8§ 1.4 (“[T]he Insured is totally disabletien unable to perform the principal duties
the regular occupation.”). The inmgd is partially disabled when éhis unable to perform one ¢
more of the principal duties of his occupationt@spend as much time at his occupation as
did before the disability started; and he la@least a 20% Loss of Earned Incomiel.”at EXs.
A, B, C, 8 1.3. See also idat Ex. D 81.5 (providing that tHasured must additionally be

“gainfully employed in an occupation” to qualifyrfpartial disability benefits). The first three
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policies define “occupation” astié occupation of the Insuredthe time he becomes disabled.

Id. at Exs. A, B, C, 8 1.1. The fourth poliegditionally provides thafi]f the Insured is
exclusively engaged in [] a mediaad dental specialty for which bahcertification is available;
or the specialty of trial law that specialty is the ‘regular occupation’.”

Dr. George began practicing at Eastsidth&agy in 1991. During his tenure there, h{
worked as a pathologist primarily at Overld#kespital, where he performed the following tas
an average of 58 hours per week:

e 80% Microscopic examination of specimens;
e 10% Intraoperative consultati and specimen evaluation; and
e 10% Administrative, supervispiand educational activities.

In 2000, Dr. George applied for a prestigious dermatopathology fellowship at the
University of Virginia (“UVA”), was strongly recommended by hidleagues at Eastside
Pathology, and was offered a position. Ultimat&ly, George decided to turn down the posit
because Eastside Pathology would not guardriteex position upon his return. He wrote to
UVA expressing an interest to pursihe fellowship at a later date.

Dr. George reports symptoms of a cervicalet#ive stress injuryhought related to the
postural demands of workingithy a microscope since thetdal990s. His medical records
indicate that he first repad neck pain in May 1998. Wpril 2002, Dr. George took a
voluntary leave of absence to examine his lifentaleand physical hetl, and career choices.

Shortly before his return twork in September 2002 Dr. George was involved in a head-on

collision with a pick-up truck. The accidenegtly aggravated his upper back and neck pairj.

Dr. George claims that, “i hindsight, from September 2002 forward, | was never able to

A\1”4
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perform my job without signiGant pain.” Dkt. # 69, Ex. Bexplanatory letter written by

Plaintiff upon submitting disability claim).

Dr. George continued working at Eastsithology until 2004 when the board decided

that it would not be hiring adiibnal doctors to decrease thenkload of existing doctors. Dr.
George resigned and began seeking a paetéicademic appointment. He was offered and
ultimately accepted an academic position at thizéfeity of Washington (“UW”) as a clinical
professor. He purportedly intended to rettoprivate practicgpossibly opening his own
practice, at a later date. Coincidentallypasition in the UVA fellowship program also opene
up in 2004. Dr. George decided to pursuepitesstigious UVA fellowship and notified UW tha
he would have to rescind his acceptance2005, upon Dr. George’s completion of the UVA
fellowship, Dr. George was again ablestrure a position teaching at UW.

Dr. George currently works at the UW Medi€xénter, where he expected to provide
general surgical pathology, dermatopathologg autopsy pathology, and is responsible for
teaching residents in Anatomic Pathology. Heksd 0-12 hours per day 4 days per week. |
states his hours are allocated as follows:

e 26% Microscopic examinatioof dermatopathology specimens;
e 7 % Microscopic examination of general pathology specimens;
e 7 % Intraoperative specimen evaluation;

e 48% Education, research, adgnsirative activities; and

e 12 % teaching and supervision of physician trainees.

Dr. George notified NW of a potential diskty claim in March 2007. In July 2007, Dr.
George submitted a completed Request for Disability Benefits. He claimed a disability re

from a repetitive stress injury caused by yeanssirig a microscope, and greatly exacerbate
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the 2002 car accident. He claimed that hisldigg prevented him from returning to his
lucrative career as a pate practice dermatopathologist aftedéfein 2004 and/or that he was
forced to leave Eastside Pathology becausesadlisability. NW denied his claim and this
lawsuit ensued.
B. Standard of Review

Summary judgment is appropeawhere “the movant shethat there is no genuine
issue as to any material factchthat the movant is entitled jjisdgment as a matter of law.”
FRCP 56(c)Anderson v. Liberty Lobby, In@77 U.S. 242, 247 (1986)in ruling on summary
judgment, a court does not weigh evidence terdane the truth of the matter, but “only
determine[s] whether there is a genuine issue for tri@aténe v. Conoco, Inc41 F.3d 547, 549
(9th Cir. 1994) ¢iting O’Melveny & Meyers969 F.2d at 747). Material facts are those whic
might affect the outcome die suit under governing lawAnderson477 U.S. at 248.

The Court must draw all reasonable inferes in favor of the non-moving part$ee
F.D.I.C. v. O'Melveny & Meyer969 F.2d 744, 747 (9th Cir. 1992), rev’'d on other grounds
U.S. 79 (1994). However, the nonmoving party nmake a “sufficient showing on an essen

element of her case with respéz which she has the burden of proof” to survive summary

judgment. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Furthftlhe mere existence of

a scintilla of evidence in suppant the plaintiff's position will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintifi.”
C. Motion to Consolidate Summary Judgment Hearings

In light of the ample record before itetiCourt finds oral argument on the parties’
motions for summary judgment unnecessdaintiff's Motion to Consolidate Summary

Judgment Hearings (Dkt. # 60) is hereby DENIED.
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D. Defendant’'s Motion for Leave to Supplenent Summary Judgment Record with
Newly Discovered Evidenc&nd to Amend Answer

1. Effect of Arbitration Decision

On August 10, 2011, NW moved for leavestgpplement its motion for summary
judgment with newly discovered evidence. BkB8. NW presentedehCourt with a binding
arbitration decision memorializing findings in.0Beorge’s prior litigation against State Farm
Insurance Company for alleged injuries sustdiduring the 2002 accident that purportedly
exacerbated Dr. George’s neck condition. BA®9, Ex. A (“Arbitration Decision”). NW
argues that the Arbitration Deasi is dispositive as to the issof whether Dr. George left
Eastside Pathology because of neck and backgpairshould be considered by the Court in if
order on summary judgment. kpains that it could not have gutuced the Arbitration Decisig
earlier because Dr. George fail® produce it in discoverynd because it only received the
decision from State Farm Insurance Companyogust 3, 2011. Dr. George asks the Court
disregard the Arbitration Decisioaiting NW’s failure to exerciseeasonable diligence prior to
the close of the discovery period and failure te any procedural rulentitling it to supplement
its motion. Dr. George also argues that the thakibn Decision is not dpositive in this action
because the arbitrator was taskéth determining whether Dr. Gege left Eastside as a resul
of the auto accident — a wholdifferent question than whether Dr. George left Eastside as &
result of his neck injury.

As to the procedural issue, the Court ANR'S NW’s motion to supplement the record
The Court has discretion to provid@arty opportunity to support a fackee, e.gked. R. Civ.
P. 56(e) (“If a party fails to properly support assertion of fact ... thcourt may: give an
opportunity to properly support address the fact.”). While NW’s motion was not brought

pursuant to Rule 56(e), the Arbiti@n Decision is directly relevamd the central issues in this

|
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matter and to disregard it simply becausgas discovered outside the discovery period wou
not serve the interests of justicer the Court’s duty to providefair and full adjudication of thi
matter on the meritsSee also Celotex Corp. v. Catreit,7 U.S. 317, 327 (1986) (quoting Fe(
R. Civ. P. 1) (holding summary judgment procedur@arsintegral part of the Federal Rules a
whole, which are designed ‘to secure the,jsgeedy and inexpensive determination of every

action.”). Dr. George pres&nno evidence that NW actedbad faith in failing to bring the

Arbitration Decision to the Coudt an earlier date. e&ordingly, it shall be considered with the

remainder of the evidence.
As to the substantive issue of how théifnation Decision afcts NW'’s motion for
summary judgment, the Court finttgat the issue of whether DBeorge left Estside Pathology

because of the 2002 auto collision was actuddlgided and has preclusive effect in this

litigation. The issue of wheth@&r. George left Eastde Pathology because of neck and back

pain was not necessary to the judgment and does not have preclusive effect.

The doctrine of issue preclusion prevents rediiign of all “issues of fact or law that
were actually litigated and necesBadecided” in a prior proceedin§egal v. American Tel. &
Tel. Co, 606 F.2d 842, 845 (9th Cir.1979). Under thetdoe of collaterbestoppel, once a
court or arbitrator has “decided an issue of tadaw necessary to its judgment, that decisior
may preclude relitigation of the issue in a diffdreause of action invaoirng a party to the prior
case” U.S. v. Geophysical Corp. of Alaska32 F.2d 693, 697 (9th Cir. 1984) (internal citatio
omitted). “In both the offensive and defensive gguations the party against whom estoppe
[issue preclusion] is assed has litigated and lost an earlier action.Parklane Hosiery Co. v.

Shore 439 U.S. 322, 329 (1979).

d
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The “pivotal question” in the Arbitrationé&xision was “whether Dr. George would ha
stayed at EPI for that additional fivears, saving enough money to begin a private
dermapathology practice, if this accident hadawaturred in 2002.” Dkt. # 89, Ex. A, p. 2. T}
arbitrator was “simply not persdad that it was the injuries sustained in this accident which
caused [Dr. George] to leave [Eastside Pathology] in 20@4 4t 3. Thus, the issue of wheth
Dr. George left Eastside Palogy because of the 2002 car accident was actually litigated g
necessary to the arbitrator’saikdon on damages. D&eorge was a party to that litigation, an
did not prevail on this sie. Accordingly, the hitrator’s decision on thissue has preclusive
effect in the instant litigation.

NW argues that the issue of whether Dr. @edeft Eastside Pathology because of nq
and back pain was likewise decided in the ArtibraDecision and should 1@ preclusive effeg
in the case at bar. NW points to the secgéein the Arbitration Desion that reads, “the
evidence does not allow me to conclude that it meak and back pain thigd to his decision in
April 2004 to resign from [Eastside Pathology]d. at 2. However, this language does not
seem to support the arbitrator’s later conclusiat Dr. George’s post-2002 pain resulted fro
his profession working with a microscope:

As to general damages, | do not dodbat Dr. George was uncomfortable

following this accident. His professigmiobably made his symptoms worse for a

period of time. After that period, however | am not persuaded that the complaints

that Dr. George expresses are the resulhisfaccident; after a reasonable time, |
find the complaints he is makiraye simply the result of being a “microscope
jockey”.

Id. at 3 (emphasis added). Further, whether DorGeleft Eastside Pathology because of ng

and back pain, generally speaking, was notgssary to the Arbitration Decision. The

Arbitration Decisions focugksolely on damages arisifrpm the car accidentSeeDkt. # 89,

Ex. A, p. 1. (I am asked to decide solely the natfrthe injury to Dr. Gerge arising out of the
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accident of August 28, 2002 and the damages tohaite is entitled.”) Accordingly, any
determination by the arbitrator regarding the esstiwhether Dr. Geordeft Eastside Patholog
in 2004 as a result of neck and back pain doesane preclusive effea the case at bar.

2. Motion to Amend

NW seeks leave to amend its answer toaudffirmative defense of issue preclusion.
Pursuant to Fed. R. Civ. P. 15(d), “a couryman just terms, permit a party to serve a
supplemental pleading setting out any transactiooyrrence, or event that happened after th
date of the pleading to be supplemented.” pingose of this provision is to “promote as
complete an adjudication of the dispute betwibenparties as posséh! 6A Charles Alan
Wright et al.,Federal Practice and Procedu&1504 (2d ed. 1990). Further, a “court should
freely give leave [to amend] when justice so iezp)” Fed. R. Civ. P. 15(a)(2), and there is a
general “policy to permit amendmt with extreme liberality."Chodos v. West Publ'g C292
F.3d 992, 1003 (9th Cir. 2002) (internal citati@msitted). “When considering a motion for
leave to amend, a district court must considieether the proposed amendment results from
undue delay, is made in bad faith, [of]lwause prejudice to the opposing partyd. The

Court does not find that NW'’s motion for leaveatmend was made in bad faith or resulted fr

dilatory discovery practices. \ill not cause prejudice to D&eorge because Dr. George has

been aware of the Arbitration Decision sintceas issued in 2005. Accordingly, the Court
GRANTS NW'’s Motion for Leave to Amend. NWhall file an amendeanswer within 7 days
of this order.
E. Defendant’'s Motion for Summary Judgment

NW moves for summary judgment dismissing eacBr. George’s claims as a matter

law. As set forth below, NW’s motion GRANTED in part and DENIED in part.

<
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1. Notice and Proof of Loss Provisions

NW seeks summary judgment dismissing Dr. @ets claims on the basis that he faile
to provide timely notice and proof to N\&s required by his insurance contracts.

a. Notice of Claim Provisions

With respect to the notice requirement, eatBr. George’s policies provides that
“[w]ritten notice of claim must be given to the @pany within 60 days after the start of any |
covered by this policy. If the ngg cannot be given within 60 daysmust be given as soon a
reasonably possible.” Dkt. # 45, Exs. A, B, @.8; D § 5.1. Dr. George claims that a 2002 &
accident “ended [his] ability to perform his pripal duties.” Dkt. # 2, 1 10. However, Dr.
George did not submit a notice of claim uMérch 2007. Dkt. # 69, Ex. B-1. Thus, itis
undisputed that Dr. George didt provide notice of his claim within 60 days of any loss.
Therefore, with respect to the notice of migirovisions, the question the Court must ask is
whether there is any disputessue of material fact concerningnether Dr. George gave noticeg
to NW of his disability “asoon as reasonably possible”.

In determining whether notice is givensason as reasonably possible, the correct
standard is “whether or notreasonably prudent person would haeted or failed to act in the
same or similar circumstancesKaplan v. Northwestern Mutual Life Ins. CbQ0 Wash. App.
571, 575 (2000). “What is reasonable must leasared by what a reasonably prudent man
would believe in like circumstancesld. (quotingState Farm Mutual Auto. Ins. Co. v. Ericks
5 Wash.App. 688, 692 (1971).

In his Opposition to NW’s Motion for Summadudgment, Dr. George asserts that he
“did not realize he would never lable to return to private priace until 2007, when he realize

that even with ergonomic adjustments, his ctodiwould not allow him to spend 90% of his

d
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day at the microscope.” Dkt. # 70, p. 10. Thersome evidence to support this claim. Dr.
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George’s letter to NW, filed concurrently withshiRequest for Disability Benefits explains thalt

in 2005, he “was still hopeful [Higain could be alleviated.td. at Ex. B-10, p. 6. However, b
2007, he wrote that, “[d]espite all of these effonty, problems persist, and it is a struggle for
to perform my duties at work — even though thededs are much lower than those in a priv
practice setting.| no longer think it is realistic fome to start a private Dermatopathology
Laboratorysince | can barely meet the modest demands of my currentgolat’p. 6-7.

On the other side of the equation, thersulsstantial evidence that Dr. George knew ¢
his disability well before 2007, thesar he filed his claim. DfGeorge sought medical treatme
following the 2002 car accident and was diagnosild eervical strain/ ack strain. Dkt. # 45,
Ex. |, pp. 39-40. Thereafter, he claims to héend it increasingly difficult to complete his
microscopic slide review and had to take whbdme and come in on weekends to keep up. |
# 68, EX. 7, pp. 51-52. Then, in 2004, Dr. Georffehis job at EastsidBathology, purportedly
because of his inability to perform the princigaties of that occupatiorDr. George asserted
on multiple occasions to NW andtiwe Court that he left Eastle Pathology precisely becaus
he was unable to perform the mijpal duties of that occupatiorseeDkt. # 69, Ex. B-10, p. 41
(“l knew that | could not tolerate ¢hpain, headaches, and fatigue associated with my job fo
another 15 months without incurrifigrther health deterioration.”) (emphasis in original); DKk

# 45, Ex. H, p. 4 (“l ... submitted my resignation letter, effective July 1, 2004. | knew that

would not be able to meet the job demands fotlzer year and a half...”); Dkt. # 50, p. 16 (“Dr.

George took the position at the Universit(wdashington for the very reason that he was ung
to perform his principal duty afpending 90% of his time at the microscope.”); Dkt. # 70, p.
(“Dr. George resigned from hgenior partner position at EastsiPathology, Inc. in July, 2004

due to neck pain and fatigue that reducedahibty to perform higrincipal duties...”).

y

me

nte

—h

nt

Dkt.

1

=

—

ble

ORDER ON MOTIONS - 11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

In 2005, Dr. George filed a lawsuit against thiver of the pickup truck involved in the
earlier collision. Dkt. # 73, Ex. A. In his complaagainst that driver, Dr. George claims that
“[a]s a direct and proximate result of thedust 28, 2002 collision, Plaintiff sustained severe

permanent personal injuries and damagéd.’at I 3.4. All of this evidence supports a finding

that, if Dr. George suffers from a disabiltgused by years at the microscope, and exacerbated

by the 2002 car accident, he was aware ofdisztbility at some point before 2007.
Nonetheless, the Court cannot rule that®eorge’s failure to provide notice and proof
of loss to NW at an earlier date was unreasorabke matter of law. The Court is required to
construe the evidence in favairthe non-movant, Dr. Georgé&.D.1.C. v. O'Melveny969 F.2d
at 747. A jury could reconcile the above @nde indicating that DiGeorge knew of his
purported disability with Dr. Gege’s assertion that “he did nalize he would never be able
to return to private practice until 2007,” by infeg that Dr. George knethat he suffered from
any injury as early as 2002, but he did nafize until 2007 that his injury would become so

severe that it would completetgnder him unable to return poivate practice. Under these

circumstances, a reasonable jury could conchdeDr. George provided notice to NW “as sgon

as reasonably possibleSee Kaplan100 Wash. App. at 575. 8umary judgment is
unwarranted on this basis alone.

b. Proof of Loss Provisions

The proof of loss provisions contained in Bieorge’s disability policies are similar to
the notice of claim provisions, except that seveféhem have outer time limits. Each of the
policies provide that “[w]ritten proof of disabilitywust be given to the Company within 90 days
after the end of each monthly peatifor which benefits are clairde If the proof is not given

within 90 days, the claim will not be affectédhe proof is given as soon as reasonably

possible.” Dkt. # 45, Ex. A § 4.3. Three oétfour disability poliees contain provisions
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

limiting the time period that proof of loss mag submitted. The second and third policies
provide that, “[ijn any event, the prbrequired must be given no later thame yearafter the
end of each monthly period for which beneéite claimed unless the Owner was legally
incapacitated.” Dkt. # 45, Ex. B, C 8§ 4.3. Tberth policy provides that, “[ijn any event, the
proof required must be given no later tlware year and 90 dayadter the end of each monthly

period for which benefits are claimed unless @wner was legally incapacitated.” Dkt. # 45,

Ex. D §5.1.
Dr. George submitted claim forms, an Attending Physician Statement, financial
statement, and a 12-page cover letter to N\, 2007. Dkt. # 69, Ex. B-10. The forms wz

submitted well past the 90-day deadlineddoss purportedly beginning in 2004 but, as aboV
there is a genuine isswf material fact regarding winetr the 2007 submission was “as soon
reasonably possible,” as requingader the policiesSince the first policgloes not contain an

outer limit on what constitutes a reasonable delay for submitting proof of loss, and there i

genuine issue of materifdct concerning whether it was oljgely reasonable, the proof of lo

provision does not bar recovery undeat policy. With respect to the other three policies, Dt.

George is claiming benefits prior to July/Ap2iD06, so he has breachibeé contract provision
providing that he will submproof of loss within 1 gar/1 year and 90 days.

Although Dr. George has undisputedly failed to comply with three of the contracts’
of loss provisions, under Washiogts notice-prejudice rule, ansurer may not deny benefits
on the basis of the insured’s failure to complthvthe policy unless it cashow actual prejudics
caused by the delayOregon Auto. Ins. Co. v. Salzbe8$ Wash.2d 372 (1975pafeco Title

Ins. Co. v. Gannorg4 Wash. App. 330, 336 (1989). The notrejudice requirement applies

proof
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disability insurance claim&aplan,100 Wash. App. at 579, and “[t]lexistence of prejudice is
ordinarily a question of fact and therden of proof is on the insurerd. at 578.
NW states that it was prejudid by Dr. George'’s failure mmply with the proof of loss

provisions because filing the claim so many yadter the onset of the injury prevented it from:

=)

“conducting its own independent medical examoraof Dr. George while he was working at

=

EPI to determine the nature and extent oiclagmed condition.” Dkt. # 43, p. 16 (citing Dkt. 1

44, 9 6). It further asserts that Dr. Geordersner EPI colleagues “cannot recall” many of th

11%

material facts and Dr. George’s workstatis no longer available for examinatiold. (citing
Dkt. # 44, 115, 7; Dkt. # 45, Ex. AA 26:21-2933:2-12, 36:5-9, 62:22-6% & Ex. Z 36:16-25
71:7-25, 86:3-19). NW claims thas “inability to have DrGeorge examined while he was
working in the allegedly disability inducing emenment, or to examine the environment itself,
was a concrete detriment to [NW'’s] investigation of this claiih.”

Dr. George argues that NW’s delay argumemdasnsistent with NW’s denial of his
claim on bases other than delay and that N@&tepped from arguingdhDr. George’s claim

was untimely at such a later junoe. Moreover, he dputes that NW suffered prejudice by the

delay, citing the fact that NW denied his initial claim based on historical medical records alone,

all of which were made available to N¥hen it investigad his claim in 2007.

To qualify for relief under a theory of eitable estoppel, a party must show “(1) an
admission, statement, or act, inconsistent withclaim afterwardssserted; (2action by the
other party on the faith of such admission, staténmgract; and (3) injuryo such other party
arising from permitting the first party to contretdor repudiate such admission, statement, or
act.” Peterick v. State22 Wash.App. 163, 177 (1977). NW'sldae to deny Dr. George’s claim

on the basis that it was time-barred is not “amiadion, statement or adtiat is inconsistent
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with arguing, during litigation, #t it has that defense availabdeit. In addition, NW sent

several letters to Dr. George indicating that his faitl® promptly file his claim could result in

a

longer claims processSee, e.gDkt. # 69, Exs. B-8 & B-17. NW is not estopped from arguing

that Dr. George’s claim is time-barred.
Nonetheless, NW bears the burden of provirag ihsuffered prejudice as a result of D
George’s breach of his insurance contra@anron, Inc. v. Federal Ins. C82 Wn.App. 480,

485 (1996). Prejudice in this context'@dinarily a queson of fact”. Id. Here, there is a

disputed issue of material fagtgarding whether NW sufferguiejudice by Dr. George’s failure

to submit proof of loss during the time perioduged under the polices. The record is not s
substantial in NW’s favor that no reasonablg jcould find that NW was not so prejudiced.
Accordingly, summary judgment isappropriate on this issue.

2. Contractual Limitations Period

NW argues that Dr. George’s claims areréd by the contractual limitations period of
his disability policies. Each of the policies pide, “[n]o legal action mabe brought after thre|
years (or a longer peridtat is required by law) from thiene written proof is required to be
given.” Dkt. # 45, Exs. A, B, C 8 4.7; D 85.4.n8e, as noted above, there is a genuine issu
material fact regarding whether Dr. George bineacthe policy with respect to proof of loss o
his first policy (for which thex was not outer time limit), theiis likewise a genuine issue of
material fact regarding whether he broughtlégal action within thre years “from the time
written proof is required to be givémyith respect to that policy.

As for the other three policies, the limitatigmeriod bars some portion of recovery as
matter of law. The time period for which recovexyarred is any period greater than “three

years ... from the time written prbis required to be given.1d. Written proof is required to bg

-
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given, at the latesgne yearafter the end of each montiperiod for which benefits are
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claimed,” (for policies two and three) or e year and 90 dayafter the end of each monthly
period for which benefits are claimed” (for pglifour). Dkt. # 45, Exs. B,C84.3 & Ex. D §
5.1. Combining these two provisions, Dr. Geaggprecluded from bringing an action with
respect to any monthly period thatcurred more than four yeaorior to March 10, 2010, whe
he filed his complaint in King County Superioo@t (or four years and 90 days, for the fourt
policy). Thus, the earliest date that Dr. Ggocan claim benefits under the second and thirg
policies is March, 2006. The earliest date thatdne claim benefits undéne fourth policy is
December, 2005.

NW argues that the fact that Dr. George oaly recover under tkee of the policies for
time periods occurring in December 2005/Ma2€96 and beyond completely bars his recovy

under each of these policies. NW reasoas, $ince Dr. George has been continuously

employed at UW since 2005, he cannot claiméast a 20% Loss of Earned Income,” whichli

a prerequisite for partial disgity recovery under each ofelpolicies, between December 200
and today. Dkt. # 45, Exs. A-C § 1.3 & Ex. D § 1Similarly, because he continues to perfo
all of his principal duties as a professor at UWisheot eligible for benefits for total disability
under any of the policies. Dr. George argues tihe limitations period may limit recovery for
months occurring prior to the cut-off date, buedshift the onset datend therefore does not

constitute a complete barttecover. The Court agrees.

It does not appear that \8fsington courts have exaraith the issue of whether a
contractual limitations period the triggered by a proof of loggovision such as that at issue
here precludes all suits that occur after the litiites period expires or simply limits recovery
the monthly periods that fall within the limitans period. Defendants cite one Pennsylvania

district court case that rejectadcontinuing violation thory,” akin to the one advanced here

-

by
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Dr. George.Yingling v. UNUM Life Ins. Co. of Americ@59 F.Supp. 251 (M.D.Pa. 1997).
There, the Court held that be “[tlhe purpos@ atatute of limitation it bar stale claims and
avoid problems of proddrising from stale memories,hd the theory propounded by plaintiffs
“would hinder and frustrate the uftate aim of limitations periods.Id. at 259 -260 (internal
guotations omitted). The Court disagrees with thésoning as it applies to disability cases.

Where, as here, an insured alleges thdtasebeen continuously disabled since the
original onset of the disaliy, the purposes behind a limitations period are satisfied by
precluding recovery for periods disability that occurred prido the start of that period.
Indeed, “problems of proof arising from stale mem@s’ would necessitate that an insurer nof
liable for periods of disability that occurred seale/ears antecedent to the lawsuit. However
where the insured claims to be presently disaltlezke problems of proaire not present as to
the insured’'presentdisability — which the insured camvestigate through medical records,
examinations, and the like. The fact that fpeais of proof may exist with respect to thesetof
disability does not compromise an insurer’s stigation so thoroughly thain insured should b
precluded from ever claiming benefits for a disability that could very well affect him for the
remainder of his lifetime.

In any case, the language of the insuramceract does not support N§dnterpretation.
Proof of loss must be submitted within a specifiediod of time “after the end of each month
period for which benefits are claimed.” Dk 45, Exs. A, B, C § 4.3, Ex. D § 5.1. The
contractual limitations period is tied to tdeadline for submission of proof of lodsl. at Exs.
A, B, C, 84.7, Ex. D 8 5.4. Accordingly, thentmactual limitations period limits legal claims
for “each monthly period for which benefits are claimed,” prior to the limitations cut-off. A

insured is precluded from recovering “monthly pdg” prior to the cut-off, not from recoverin

be

e

y

g
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at all. To read into these provisions a complbeteto recovery for anyontinuing disability that
first appeared prior to the cut-off dat®uld be to rewrite the contracBeePanepinto v. New
York Life Ins. Cq.90 N.Y.2d 717, 721(1997) (rejecting a similaeory and collecting cases).
Accordingly, Dr. George is barred from recang benefits for any monthly period occurring
before the contractual limitations cut-ofite. NW’s motion for summary judgment is
GRANTED with respect to any sh benefit. Dr. George st barred by the contractual
limitations clause from recovering faronthly periods occurring thereafter.

3. Breach of Contract

NW moves for summary judgment on Dr. Georda'sach of contract claim. NW argu
that Dr. George’s post-disability hours, tasiksd compensation were greater than his pre-
disability hours, tasks, and compensation at Eastside Pathdityyfurther contends that Dr.
George has worked at all times as a pathol@gid therefore has no claim to presently asser
under his policies. Dr. George counters ti@has presented eviadenthat between 2002 and
the present he was progressively unableork long hours at the microscope.

First, the Court addresses NW’s contentabout Dr. George’s work at Eastside
Pathology. Dr. George'daim for monthly benefiteetween 2002 and 2005 was dismissed
above for falling outside the contractual limitations perigeePart 11(D)(2),supra. Therefore,
the Court need not decide whether Dr. George avsabled as defined by the policies during
time period. However, the Court agrees that@aorge could not have been disabled during
time at Eastside Pathology because he remaioetinuously employed, did not change dutie
and did not suffer a reduction in income.

Second, the Court addresses Dr. George’s ‘featioon.” As recounted previously, undg

each of Dr. George’s policies, “the Insured il disabled when he is unable to perform th

es

that

his

11%
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principal duties of his occupati.” Dkt. #45, Exs. A, B, C § 1.2.The insured is partially
disabled when “he is unable to perform one oravad the principal dutgof his occupation; or
to spend as much time at his occupation as he didebthe disability startk and he has at lea
a 20% Loss of Earned Incomeld. at Exs. A, B, C, § 1.3. The dispute between the parties
revolves around the definition of “occupationNW argues that Dr. George’s occupation is &
has always been that of a pathologist angdopathologist. DiGeorge describes his
occupation at the time of the onset of his disgbés a general community hospital pathologi
an occupation he left in 2004.

Where policy language is clear and umégnious, Washington courts enforce the
provisions written “and do not modify the polioy create ambiguity where none exist®ub.
Util. Dist. No. 1 v. Int'l Ins. C9.124 Wash.2d 789, 797 (1994)\mbiguity exists if the policy is
susceptible to more than one reasonable interpretdiranscon. Ins. Co. v. Wash. Pub. Util.
Dists'. Util. Sys.111 Wash.2d 452, 456-57 (1988), and any guity is interpreted in favor of
the insured, Sears Grange Ins. Ass'i11 Wash.2d 636, 638 (198&yinally, definitions set

forth in an insurance policy must be applied aindefined terms are givétheir plain, ordinary,

and popular meaning, as defined ianstard English dictionariesOverton v. Consolidated Ins.

Co, 145 Wash.2d 417, 427-428 (2002).
Here, the first three policies define “occupati@s’“the occupation of the Insured at th
time he becomes disabledd. at Exs. A, B, C, 8 1.1. The fourth policy additionally provide

that “[i]f the Insured is exclusively engagedjra medical or dental specialty for which board

! See alsdkt. # 45, Ex. D § 1.4 (“[T]he Insured is totally disabled when unable to perform
principal duties of theegular occupation.”).
% See also idat Ex. D §1.5 (providing that the Insuretlist additionally be “gainfully employet

\nd

2
~—
I

e

1v2)
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in an occupation” to qualify fopartial disability benefits).
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certification is available; or the specialty of trialv, that specialty is the ‘regular occupation’.

The dispute between NW and Dr. George is WwheDr. George’s positions at UVA and UW §

the same “occupation” as his position at EastBid#nology. Save the defion contained in the

fourth policy, the definition of “occupation” isrcular, containing the word “occupation” in itg
definition. Accordingly, “occupation” must lggven its plain and ordinary meaning.

A Washington court faced with a similarly auar definition of the word “occupation” i
a disability policy referred ta dictionary in defining the words: “the principal business of
one's life: a craft, trade, professionother means of earning a livingScapa v. Provident Life
and Accident Ins. Cp.2001 WL 1085514, *4 (Wash.App. Sep. 15,2001) (citing Webster's |
New International Dictionary 1560 (1969))his Court will use the same definition.

The parties do not dispute that Dr. Georgkiies at Eastsid@athology consisted of
spending 80% of his time examining specimens under the microscope with the remainde

on intraoperative consultation, specimen evidmeand administrative, supervisory and

educational activities. Dkt. # 45, Ex. G. Thetjgs also do not dispute that Dr. George’s time

at UVA was spent previewing slides and skin épeas with a microscope, consulting on cas
attending teaching and patiente@onferences, and reading aadearch. While working as a
fellow at UVA, Dr. George spent 4-6 hours a daya microscope, or approximately 36-55%
his 55-hour week, at a microscope. Finally, the parties agreeahDr. George’s current
position at UW involves spending 33% of himé engaged in microscopic examination of
specimens; 48% of his time engaged in educaeearch, and administrative activities; 12%
his time teaching and supervising resideats] the remainder of his time engaged in

intraoperative specimen evaluatiolal.

\re

=
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Based on these facts, the Court is satisfiatl‘tihe principal business” of Dr. George’s
life changed when he left Eastside Pathologyagain when he left UVA. During each of the
transitions, the amount of time that Dr. Geoeggaged in microscopic specimen evaluation
decreased substantially. Whgaining training at UVA, he spéa great portion of his day, if

not the majority of it, doing work other thamcroscopic evaluation. Moreover, he was not

being paid for his expertise, as he was at HdstBathology, but rather meed a stipend in orde

to build new expertise.

Similarly, in his role as clinical profess@r. George has taken aluties distinct to his
new occupation as a clinical professor at UWamely teaching and supervising residents. T
fact that Dr. George still engas in some of the same activities of his former occupation at
Eastside Pathology does not sigrtifiat he is necessarily engaged in the same occupation.
[Indeed, an attorney who left private practicegach at a law school would still be an attorng
and would still engage in some of the sameassh and writing activities he was engaged in
while in private practice. His occupation, howeweould have changed: his prior occupation
“means of making a living” would have beenaasattorney engaden private practice
providing services to clientsifa lucrative fee. His subsequent occupation “or profession”
would be that of a law professor — teachstigdents, contributing to academia, and perhaps
counseling some clients on the side. One canimeagydisability that would prevent an attorn
from engaging in private practice that would hlk¢wise prevent him from working as a law
professor.] Based on this same reasoning, thet®@olds that Dr. George’s occupation chang
when he left Eastside Pathology.

Finally, given the definition of “occupatiorddopted by the Court, the onset of Dr.

George’s disability is clearly dispositive to hiseach of contract claimThere is no evidence

se

he

Y
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ey
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that Dr. George’s income has decreased, the anodtinie he spends asclnical professor has

decreased, or that he has been rendered uttapdéaform any of therincipal ddies of his
occupation as clinical professor. Thereforghd onset of Dr. Georgetisability occurred after
taking his position at UW, Dr. Georgebreach of contraatlaim fails. As to the issue of date
onset, the Court only notes thaisitheavily factual in nature, is hotly disputed by the parties
and is therefore inappropriate for summarggment. For the forgoing reasons, NW’s motiof
for summary judgment on Dr. George’sach of contraatlaim is DENIED.

4. Bad Faith

NW moves for summary judgment on Dr. Gges bad faith claim. The operative

guestion in insurance bad faith claims is “aj@ whether the insuracted reasonably under the

facts and circumstances of the cas8tfarbono v. Universal Underwriters Ins. Cb39 Wn.
App. 383, 421 (2007). The question of whethe insurer actegeasonably under the
circumstances is a question for the julg. (citing Smith v. Safeco Ins. Cd.50 Wash.2d 478,
484 (2003)). However, a trial court may detarena factual question @asmatter of law if
reasonable minds could reach but one conclussmmith,150 Wash.2d at 485.

Here, NW’s investigation of Dr. Georgectaim and administrative appeals appears
exhaustive. However, Dr. Georgeesents evidence that NW’s review was insufficient becg
for example, it relied on a cung/ review by Dr. Alba, Dkt. $8-1, p. 33; never contacted Dr.
George’s attending physician, Dkt. # 69-2, pp. 64l failed to conduct a CPT code analys

though this is standard in the disability insusndustry, Dkt. #69. In sht, the evidence is n¢

% For example, Dr. George testifies that Hefastside Pathology because he was disabled,
suggesting an onset date some time in 2@&eDkt. # 70, p. 3:9-16, p. 4. NW points to
evidence that Dr. George had previously begersuing a fellowship at UVA and was provide
with a recommendation letter upon his depa&tesuching for his abtly to perform his
pathology work, suggesting he was not disdlbWhen he left private practic€eeDkt. # 45, EX.
N.
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so overwhelming in NW’s favor that bad faithpiecluded as a matter lafv. NW’s motion for
summary judgment as to Dr. Georgelaim for bad faith is DENIED.
F. Dr. George’s Motion for Partial Summary Judgment

Dr. George seeks partial summary judgnmanthe issue of whether he is partially
disabled as defined under the policy. The insiggurtially disabled wén “he is unable to
perform one or more of the principal duties o bccupation; or to spend as much time at his
occupation as he did before the disabilitytst@drand he has at least a 20% Loss of Earned
Income.” Id. at Exs. A, B, C, § 1.8. The Court previously defideoccupation as “the principg
business of one's life: a craft, trade, pssfion or other means of earning a living&ePart
[1(D)(3), supra “Unable” is not defined in the polidyut will be given i§ plain and ordinary
meaning of “not able” or “incapable.” There igliaputed issue of materi&dct as to whether D
George is incapable of spending “as much timf@sabccupation as he did before the disabilit
started.” Accordingly, Dr. George’s rion for summary judgment is DENIED.

G. Motion to Strike

Dr. George moves to strike certain excegdtBr. Brent Benjamin’s deposition transcript

because they contain statements that arbas#d on personal knowledge and would not be
admissible in evidenceSeeFed. R. Civ. P. 56(c)(4). The Court did not rely on Dr. Benjami
testimony in rendering its order on Defendant@tion for summary judgment. Accordingly,

Dr. George’s request torite portions of Dr. Benjamin’s testimony is MOOT.

* See also idat Ex. D §1.5 (providing that the Insuremlist additionally be “gainfully employeq

|

P ==

in an occupation” to qualify fgpartial disability benefits).
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[ll. CONCLUSION

The Court, having reviewed the parties’ mas, the declarationsid exhibits attached

thereto, and the remainder of tleeord, hereby finds and ORDERS:

(1) Defendant Northwestern Mutual Lifasurance CompanyMlotion for Summary
Judgment (Dkt. # 43) is GRANTEID part and DENIED in part.

(2) Plaintiff Dr. Evan George’s Motion fdPartial Summary Judgment (Dkt. # 50) is
DENIED. Plaintiff's motion to strike (also Dkt. #50) is denied as MOOT.

(3) Plaintiff’'s Motion to Consolidate Summadudgment Hearings (Dkt. # 60) is
DENIED.

(4) Defendant’s Motion for Leave to Supplem&@ummary Judgment Record (Dkt. # §
is GRANTED. Defendant’s motion to ameitsl Answer (also Dkt. #88) is likewise
GRANTED. Defendant shall file aamended Answer within 7 dag$ this order.

(5) The Clerk of the Court is directed to fawd a copy of this ordeo all counsel of
record.

Dated this 1 day of September 2011.

o

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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