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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CHICAGO INSURANCE COMPANY, CASE NO. C10-0705 RSM

Plaintiff, ORDER GRANTING THIRD-PARTY
DEFENDANT HARTFORD

V. CASUALTY INSURANCE
COMPANY’'S MOTION FOR

THE CENTER FOR COUNSELING SUMMARY JUDGMENT

AND HEALTH RESOURCES,;
GREGORY L. JANTZ and LaFON
JANTZ,

Defendants.

THE CENTER FOR COUNSELING
AND HEALTH RESOURCES;
GREGORY L. JANTZ and LaFON
JANTZ,

Third Party Plaintiffs,
V.

ARCH INSURANCE COMPANY, a foreign
insurer; AMERICAN CASUALTY

COMPANY OF READING, PA, a foreign
insurer; HARTFORD CASUALTY

INSURANCE COMRNY, a foreign insurey;
LANDMARK INSURANCE COMPANY,
a foreign insurer; DARLENE ROCKEY and
HEIDI WOEK, on their own behalf and on
behalf of similarly situated persons; and THE
CLASS of simildy situated persons; and
THE CLASS as Certified in the Matter of
Rockey v. The Center, Snohomish County
Cause No. 09-2-02242-7,

Third Party Defendants,
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[. INTRODUCTION

This matter comes before the Court ontidio for Summary Judgment (Dkt #43) brought

by Third-Party Defendant Hartfd Casualty Insurance Company (“Hartford”). Hartford
contends that it has no duty to defendnatlemnify Third-Party Plaintiffs The Center for

Counseling and Health Resources, Gregordantz and LaFon Jantz (“the Center”) for

allegations brought against them in the undegdyilass action suit brought by Darlene Rocke
and Heidi Woeck. Hartford’s primary contentiondenying coverage is that the claims agair
the Center do not fall within the definition ‘gfroperty damage” or “bodily injury” covered by
the policy’s terms. Further, Hartford conterllat the claims against the Center constitute a

“known loss,” and therefore are not coverdthe Center opposes Hiord’'s Motion, arguing

y

st

that Hartford has prematurelyroduded that the claims agairnise Center are not covered, when

there is a question of fact as to whetherdlaens brought against the Center allege bodily
injuries within the policy’s coverage.
II. BACKGROUND

The parties and the Court avell aware of the background thfis case as recited in the

Order Denying Third-Party Plaiffs’ Motion to Stay and wi not reiterate it here.
. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate where ftheadings, the discovery and disclosure
materials on file, and any affidés show that there is no genuine issue as to any material fa
and that the movant is #hed to judgment as a rttar of law. FRCP 56Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247 (1986). The Court mustnall reasonable inferences in favo
of the non-moving party. SéeD.I.C. v. O'Melveny & Meyer969 F.2d 744, 747 (9th Cir.

1992),rev’d on other groundss12 U.S. 79 (1994). In ruling on summary judgment, a court|
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does not weigh evidence to determine the trutih@imatter, but “only determine[s] whether
there is a genuine issue for trialCrane v. Conoco, Inc4l F.3d 547, 549 (9th Cir. 1994)
(citing O’Melveny & Meyers, 969 F.2d at 747). Material factsthose which might affect the
outcome of the suit under governing ladnderson477 U.S. at 248.
IVV. DISCUSSION

The interpretation of an insuree contract is a matter oftado be decided by a court.
McDonald v. State Farm Fire and Cas. Ins.,@&9 Wn.2d 724 (1992). The parties dispute
whether Third-Party Defendant$a duty to defend and indemnifird-Party Plaintiffs againg

claims brought in the underlying lawsuit. THartford policy provides in relevant part:

—*

We will pay those sums that the insured becomes legally obligated to pay as damages

because of “bodily injury”, “property damagor “personal and advertising injury” to
which this insurance applies. We will hatve right and duty to defend the insured

against any “suit” seeking those damages. However, we will have no duty to defend the

insured against any “suit” seeking damagestbodily injury”, or “property damage” or
“personal and advertising injury” to Wi this insurance does not apply.

This insurance applies:

To “bodily injury” and “property damage” only if:
@) The “bodily injury” or “propertydamage” is caused by an “occurrence’
that takes place in the “coverage territory”;

(b) The “bodily injury” or “propertydamage” occurs durg the policy period
and

(c) Prior to the policy period, no ingd listed under Paragraph 1. of Sectig
C —Who Is An Insured and no “employee” authorized by you to give
receive notice of an “occurrence” daim, knew that the “bodily injury”
or “property damage” had occurred in whole or in part. If such a listeq
insured or authorized “employee” kngprior to the policy period, that th
“bodily injury” or “property damag” occurred, then any continuation,
change or resumption of such policy period will be deemed to have b
known prior to the policy period.

or

e

een
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“Bodily injury” means physical:

a. Injury;
b. Sickness; or
C. Disease

sustained by a person andaifsing out of the above, m&l anguish or death at
any time.

“Occurrence” means an accident, including continuous or repeated exposuf
substantially the same general harmful conditions.

“Propertydamage’means:

a. Physical injury to tagible property, including afesulting loss of use of

e to

that property. All such loss use shalldeemed to occur at the time of the

physical injury that caused it; or
b. Loss of use of tangible propettiat is not physicallynjured. All such

loss of use shall be deemed to ocauthe time of the “occurrence” that
caused it.

As used in this definitiofielectronic data” is not tangible property.

Dkt. #45-46, Adams Decl. Ex. 3, pgs. 46, 65, 67-68.

Hartford contends that the claims seatlian the underlying Second Amended Compla
are not covered by the policy, atierefore do not trigger a dutty defend or indemnify. An
insurer has a duty to defend that arises whearview of the allegations in the Complaint
brought against the insured, construed liberaltgduces facts that could conceivably impose
liability upon the insured within thgolicy’s coverage, if proven trudJnigard Ins. Co. v. Levin

97 Wn. App. 417, 425 (1999).

lint
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A. Bodily Injury

The parties dispute whethefladily injury” as defined bythe policy is alleged in the
underlying Complaint. The policyowers liability for “bodily injury to others, which is defineq
by the policy as a physical injury, or physical sickness or disease. Dkt. #46, Adams Decl
p. 65. In the case at hand, the underlying Comiptats forth claims for damage arising from
the Center’s billing practicesThe Center argues that the enging Complaint does in fact
contain allegations that relai® Ms. Rockey’s hedit and therefore allegebodily injury” as
defined by the policy. The Center points tieghtions concerning Ms. Rockey’s health in a
previous version of the ComplainSpecifically, the previous Complaint contained an allega
regarding harm to Ms. Rockey’s health assulteof the Center’s conduct. However, those
allegations concerning bodily injury have beksteted from the Second Amended Complaint
which is the operative pleading. It is the @&t Amended Complaint thdetermines the claim
at issue in this lawsuit, and asch also determines whether the duty to defend (and indemr|
has been triggered. Though cowtsstrue the duty to defend as broader than the duty to
indemnify, “[h]ypothetical unpleaded claims theduld arguably be within coverage ... do no
create ‘potential coveragentitling the insured ta defense.” 44 Am.Jur. 2bhsurance§ 1400
(Westlaw 2010)See also Dennis Produce Inc. v. Hartfo260 Fed. Appx. 989, 992%ir.
2007). A claim for “bodily injury’contained in a Complaint thatm®w superseded, and that |
been expressly withdrawn from the amended phgaatannot be included in a review of the
allegations that determines whether an inssiduty to defend has been triggered.

Additionally, the Center arguélkat although the Complaint e not set forth the exact
nature of the damages, the Complaint nonetbelsks for “all damages incurred as a result g

defendants’ improper billing practices, thstlase of the funds wrongfully demanded by

!

, EX. 3,

tion

ify)

nas
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defendants, their breach of fiduciary ylubegligent supervision, and negligent

—

misrepresentation.” Therefore, according toGeater, a liberal construction of the Compilair
would evince the inclusion #brt damages for bodily harnHHowever, upon reading the Second
Amended Complaint, it is simply not possiblectimclude that claims fa “bodily injury” have
been included. Claims such as “breach ddid¢iary duty” and “negligent supervision” could
hypothetically include liability relating to‘®odily injury.” However, as discussexiprg the
mere hypothetical possibility that“bodily injury” could be inaided within a broader cause of
action where the Complaint makes no allegatiophyfsical harm is insufficient to trigger the
duty to defend. Nowhere does the Second Amended Complaint mention any allegation that
could be construed as imposing liability for “bodilgrm.” Rather, in stating claims for relief,
the Second Amended Complainespgically and repeatedly rafeto the Center’s billing
practices. Even under a liberal construction ofalflegations and claims,ig apparent that the

claims raise no allegations of “bodily harm” ahérefore cannot be sdiol conceivably allege

any liability arising from “bodily harm” that wdd bring the claims within the policy coverage.

B. Property Damage

The parties also dispute whettiproperty damage” as defiddy the policy is alleged if

—J

the underlying Complaint. The policy coverdlidy for “property damage,” and defines
property damage as a “[p]hysical injury to tangiploperty, including all sulting loss of use of
that property.” Dkt. #46, Adams Decl. Ex. 3, p. &pecifically, the parties disagree as to what
constitutes tangible propertynéwhether the economic loss resutfrom the Center’s billing
practices may be considered property damage.

Hartford contends that pure economic lossesnot tangible propty, and hence are not

covered by the policy. Case law supports Hartford’s positioiGldbe Indemnity Co. v. First

American State Bankhe insured bank allegedly convinaadgstomers to invest in precious
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metals that were never purchased. 728upp 853 (W.D. Wash. 1989). After the insurer
declined to defend the underlyisgit brought by investors, thewrt held that “[e]Jconomic loss
resulting from injury or damage to intangibleperty, such as loss ofiestment, is not proper
damage.”ld. at 857. Furthermore, Washington Public Utility Districts’ Utilities System v.
Public Utility Dist. 1,the court found that the loss of fun@sulting from securities investmen
did not constitute the loss of tangible prdpe 112 Wn. 2d 1, 14 (1989). Finally, Mack v.
Nationwide Mut. Fire Ins. Cpa case that is similar to theseaa hand, a Georgia court reachs

the same conclusion. 238 Ga. App 149 (1998)that case, class members sought

reimbursement for money that was allegedlyngfolly collected pursuant to retail installment

contracts. The court found that “[moneyhist tangible, but intanile,” for purposes of
defining property damagdd.

The Center relies o@riffin v. Allstate Ins. Coin arguing that econoialoss constitutes
damage to tangible property. 108 Wn. App. 133 (2000). How@vrdfin merely states that th
loss of money can satisfy the injury elemb of the Consumer Protection Adtl. at 148-149.
But Griffin has no bearing on what constitutes progpdamage under an insurance policy. A
such, no claims for “property damage”defined by the policy have been pleaded.

C. Occurrence

Without “property damage” or “bodily injyr” as required by the policy, the claims
against the Center are not covered. Theref@nether or not an occurrence took place is not
determinative of triggering a duty defend. Nonetheless, the fabefore this Court cannot le
to the conclusion that an “occurrence” withie thefinition of the policy took place. The polid
defines “occurrence” as “an accidemcluding continuous or repeated exposure to substant
the same general harmful conditions.” D#6, Adams Decl. Ex. 3, p. 67. In this case, no

accident occurred. Washington law sets for#t tAn accident is never present when a

Ly

S

d
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y
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deliberate act is performed unless sometamichl unexpected, independent, and unforeseen
happening occurs which producesangs about the result of injury or death. This means 3
well the result must be unforeseenjoluntary, unexpected and unusuattange Ins. Co. v.
Brosseay113 Wn.2d 91, 96 (1989). Ther@er contends that any conduct complained of in
underlying Complaint is inadvertent, and therefat most constitutes negligence, which
according to the Center is covered under the polidowever, even if the conduct at issue ca
be said to be negligent, it still cannot b&lghat an accidentdbccurrence” took place.
Negligent billing practices, and the subsequent harm, are not unforeseen happenings. B
practices, even if negligently germed, are a deliberate courdeconduct, and therefore abse
some additional independent happepnicannot be covered by the policy.
D. “Known Loss” Doctrine

Because the Court has already determinatlitte claims alleged in the underlying sui
do not trigger the duties to f@md or indemnify, the Courteed not addreske parties’

contentions regarding whether the “knoless” doctrine prevents coverage.

V. CONCLUSION

Having reviewed the relevant pleadings, thelaations and exhibits attached thereto

and the remainder of the recorde Gourt hereby finds and ORDERS:

(1) Hartford’s Motion for Summary dlgment (Dkt #43) is GRANTED.

I

I

the

lling
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Dated March 31, 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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