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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CENTRAL PUGET SOUND REGIONAL
TRANSIT AUTHORITY (a.k.a. SOUND
TRANSIT),

Plaintiffs,
V.
LEVEL 3 COMMUNICATIONS, LLC, a
Delaware corporation, and MCI
COMMUNICATIONS SERVICES d/b/a
VERIZON BUSINESS SERVICES, a
Delaware corporation,

Defendants.

No. C10-749 RBL

ORDER GRANTING
SUMMARY JUDGMENT
AND DENYING
SUMMARY JUDGMENT
[DKt. #s 24, 27, 32]

Doc. 42

This matter comes before the Court on plaintiff Central Puget Sound Regional Transit Authprity’s

(“Sound Transit”) motion for partial summary judgment [Dkt. #24] and defendants Level 3
Communications, LLC (“Level 3") and MCI Communications Services Inc., d/b/a Verizon Businesg

Services’ (“Verizon”) cross motions for summary judgment [Dkt. #27, 32]. All three parties seek a

declaratory judgment as to whether Sound Transit has the right to order Level 3 and Verizon to rejocate
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their fiber optic utility lines at Level 3 and Verizon's expense. The Court has considered the plead
filed in support of and in opposition to the motion, and the remainder of the file herein.

BACKGROUND

In December 1990, Verizon’s predecessor entered a Right of Way Agreement with the pre(
of Burlington Northern and Santa Fe Railway Camp (“BNSF”). Under this agreement, Verizon

obtained the right to construct and operate a fiber optic telecommunications system and associate

ings

leces

d

structures along the segment of BNSF’s railroad between Seattle, Washington and Eugene, Oregpn.

BNSF executed a series of Easement Deeds irzMes favor and incorporating the Right of Way

Agreement in counties along this railroad segment. Verizon recorded an Easement Deed encompassin

segment known as the Lakeview North right of wdyaKeview North”) in the property records of Pier¢

County, Washington, under AFN 9901220855. In June 1998, BNSF and Level 3 entered into a si
Right of Way Agreement allowing Level 3 to construct and operate a fiber optic transmission syste
along the same railway.

The Verizon and Level 3 Right of Way Agreements contain substantially similar clauses all
BNSF to demand that Verizon or Level 3 move thdiefioptic systems. The clauses also dictate whi
party bears the cost of relocating those systems.adieements state that if the “Railroad” (at that tim
BNSF) determines that Level 3 or Verizon’s fiber optic utility facilities must be changed “for the
relocation or placement of railroad tracks or for BNSF’s own operational improvements, or for reag
beyond the control of Railroad,” Level 3 or Verizon must relocate their facilities at their own expen

[Dkt. #26] Declaration of Eric Beckan (“Beckman Dec.”), Ex.A, § 11(age Ex. B § 13.22 However,

if the Railroad demands relocation of Level 3 or Verizon facilities to accommodate a third party, thie

Railroad bears the costs and expenses of relocdiion.

Years later, Sound Transit purchased the Lakeview North property from BNSF. Three doc
involved in this transaction are important to the present dispute. First, in December 2003, Sound
entered a Purchase and Sale Agreement with BNSF regarding the Lakeview North property. Thig

agreement was amended on September 28, 2004 and November 23, 2004. Second, BNSF and §

'Exhibit A of the Beckman Declaration contains the Level 3 agreement, and exhibit B contz
Verizon agreement. The quoted portion of the twgoeements are identical except that the Ver
agreement uses the term “Railroad operational improvements” instead of “BNSF's own ope
improvements.” This difference in language does not impact the disposition of this case.
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Transit entered into a Joint Use Agreement regarding the two entities’ shared use of the property.
BNSF conveyed the property to Sound Transit by quitclaim deed on September 28, 2004. BNSF
an easement for freight railroad purposes in the deed, and later conveyed this easement to the Ci
Tacoma, Department of Public Utilities, Beltline Division, Tidelands Division d/b/a/ Tacoma Rail

(“Tacoma Rail”).

Sound Transit plans on expanding its Sounder commuter rail service to South Tacoma and

Lakewood. In 2009, Sound Transit demanded Verizon and Level 3 relocate, at their own expense

respective fiber optic systems so the expansioreprgpuld proceed. Verizon and Level 3 refused. T

avoid delaying the expansion project, Sound Transit entered Interim Relocation Agreements with
and Level 3 on September 29, 2009 and November 2, 2009, respectively. Sound Transit agreed
costs for relocating the fiber optic facilities under protest, and reserved the right to seek reimburse
this legal action.

In its motion for partial summary judgment, Sound Transit seeks a legal determination that
BNSF's successor in interest and can enforce its associated rights and obligations against Verizo
Level 3?2 Both Verizon and Level 3 have filed cross motions for summary judgment seeking a dec
that they are not liable to Sound Transit for the costs and expenses incurred in moving the fiber o
facilities.

DISCUSSION
Summary judgment is appropriate when, viewing the facts in the light most favorable to the)

nonmoving party, there is no genuine issue of mattalwhich would preclude summary judgment &
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matter of law. Once the moving party has satisfied its burden, it is entitled to summary judgment if the

non-moving party fails to present, by affidavits, depositions, answers to interrogatories, or admissjons o

file, “specific facts showing that there is a genuine issue for trial.” Celotex Corp. v. Ghtiety.S. 317

324 (1986) (quoting Fed. R. Civ. P. 56(e)). “The mere existence of a scintilla of evidence in suppq

the non-moving party’s position is not sufficiénTriton Energy Corp. v. Square D C68 F.3d 1216,

1221 (9th Cir. 1995). Factual disputes whose resolution would not affect the outcome of the suit ¢

irrelevant to the consideration of a motion for summary judgment. Anderson v. Liberty Lobb¥.7lhc

2 The motion is partial because Sound Transit doesa®i a determination of the amount allegedly o
by Verizon and Level 3.
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U.S. 242, 248 (1986). In other words, “summary judgment should be granted where the nonmoving pat

fails to offer evidence from which a reasonable jury could return a verdict in its favor.” Triton E®&ngy

F.3d at 1221.

As an initial matter, Sound Transit argues that Washington law controls this case, even though tt

Verizon agreement is explicitly governed by the laws of the State of Texas. In Washington, “therg must

be an actual conflict between the laws or interests of Washington and the laws or interests of ano

before Washington courts will engage in a conflict of laws analy&sain v. Cotter Health Centers,

161 Wn.2d 676, 692, 167 P.3d 1112 (2007) (cisager v. Sessions, 132 Wn.2d 642, 648, 940 P.2d 26]L

her s

(1997)). Sound Transit argues there is no conflict between Washington and Texas law, and no parties

this case show any conflict or advocate applying Texas law. | thus conduct my analysis under thg laws

the State of Washington.

Sound Transit argues that the benefits and burdens of Level 3 and Verizon’s utility easements ru

with the land and were conveyed with the Lakeview North property, regardless of the absence of

ANy

affirmative language in a written instrument indicating such. Because Sound Transit has succeeded

BNSF as owner of the rail property, Sound Transit argues it possesses BNSF’s prior right to demand

Level 3 and Verizon relocate their utility lines at their own expense. Sound Transit also cites anal

pgous

federal cases from the District of Oregon (concerning a segment of the same Seattle-Eugene railway)

ruling in favor of BNSF’s successor in interest and against the utility companies.

Neither Level 3 nor Verizon disputes that the benefits and burdens associated with their egseme

run with the land, nor do they dispute the general rule that a successor in interest to property gaings all tl

benefits and burdens associated with that property, absent an express resessaiamy County v.

Hanson Inv. Co., 34 Wn.2d 112, 208 P.2d 113 (1949) (holding that courts will construe a deed as grantin

a fee simple absolute unless the deed indicates a lessor estate is intended). However, both defendants

point out that Washington law, not Oregon law, cdsttbis case. Thus, to the extent Washington law

diverts from Oregon law, the federal cases ditg&ound Transit are unhelpful. Defendants argue th

At

under Washington law, Sound Transit has not obtained BNSF’s right to demand un-reimbursed relocati

of utility lines. Level 3 further argues that, if its motion for summary judgment is denied, there is ah issu

of material fact rendering partial summary judamfor Sound Transit improper. Because the two
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defendants are not identically situated, each is addressed separately.
l. Verizon

Verizon relies chiefly oell v. Gara Fraxa Co., 143 Wn. 430, 255 P. 144 (1927), a case it

describes as “foundational.” Whether this adjective is accurate is debatable; the case is more than eigk

years old and does not appear to have been cited by any Washington court. However, neither hal
guestioned or overruled. Thus, the rule of law expound8dlins the law of Washington, and this cou
will not truncate Washington law by limiting the case to its facts as suggested by Sound Transit.

In Bell, the state Supreme Court held that a conveying party may retain as many sticks out
bundle of property rights as it desires, even with ieé¢m covenants that run with the land. The Brigg
and Gardner families owned adjacent lots and entered into a party wall agreement. Under that ag
the Briggs family financed construction of a wall on the two families’ mutual property line, subject
condition that the Gardners pay half the construction costs should they ever use the wall to build 4
structure. The Briggs and Gardner families agreed this covenant would run with thBédnii43
Wash. at 430-31. The Briggs family conveyed their lot to one Thomas, though they reserved “by §
instrument all of their rights in and to the party wall agreement made in 180%t 431. The Gardnerg
lot was conveyed to the Gara Fraxa Company, which built a structure using the party wall. Bell, th
executor of the Briggs’s estate, sued for payment pursuant to the party wall agreement.

The trial court dismissed Bell's complaint under the theory that the Briggs’s reservation of t
party wall rights was invalid because the covenant ran with the land. The state Supreme Court re
The court acknowledged the general rule that covenants that run with the land transfer to a succe
interest, even if the transfer is not expressly statélde instrument. The court then added, however,
an express reservation of rights, even regarding covenants that run with the land and even by an
instrument other than that which created the right, was sufficient to reserve rights that would othel
conveyed with the property. The court held that the grantor was free to sell or retain

as much or as little of his fee he sees fit. It is a mattef contract between him and his

grantee. If he does not see fit to reserveigls under the party wall agreement, it passes. If

he does reserve, it does not pass.

Id. at 433-34.
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When BNSF conveyed its property interest in the Lakeview North property to Sound Transi, it
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executed three documents: the Purchase and Sale Agreement, the Joint Use Agreement, and the deed

the property. On the first page of the Purchase and Sale Agreement, BNSF expressly refused to
rights related to Verizon’s easement to Sound Transit:

Assignor [BNSF] is not assigmjj, and Assignor is not assumitigat certain Easement Deed
recorded in the real property recoadd?ierce County under recording number 9901220885
(the “MCI Easement”). However, if Aggiee [Sound Transit] requires that the facilities
installed by the grantee under the MCI Easen@MCI”) relocate its facilities pursuant to

any relocation provision in the MCI Easement, then Assignor shall enforce such relocation
provision on Assignee’s behalf. Assignor shalldao liability for any failure of MCI to so
relocate its facilities.

[Dkt. #25] Declaration of Roger Hansen (“Hansen De&x. D, Recital 1. BNSF’s intent to retain the

ASSIgr

benefits and burdens associated with the MCI Easement is underscored by the requirement that $ound

Transit go through BNSF when requesting the easement holder, Verizon, relocate its utility facilitigs.

Further, when BNSF and Verizon’s predecessor entered the easement agreement, Verizon’s predeces:

agreed to provide BNSF with interstate communications with an approximate annual present valu
$800,000. BNSF continued to receive this benefit, associated with the Verizon easement, after it
conveyed the Lakeview North property to Sound Transit. Thus, just as the Briggs family reserved
benefit that ran with the land Bell, BNSF reserved for itself the benefits and burdens of Verizon’s

easement. Because BNSF retained its rights and obligations associated with the MCI Easement,

alone has the right to enforce terms of the easement agreement with Verizon. Sound Transit has

BNSFH

not

succeeded BNSF with respect to the easement, and Sound Transit has no authority to force VeriZon to

relocate at Verizon’s expense.

Sound Transit argues that any language in the Purchase and Sale Agreement that purports to al

BNSF to retain these rights is irrelevant; this case is about property law, not contract law. As such, it

claims consulting the Purchase and Sale Agreement to determine what property rights BNSF con
retained is improper. Instead, only the conveying deed should be consulted, and the deed itself d

retain the MCI Easement and its associated benefits and burdens to BNSF.

Sound Transit misunderstangdl. InBell, the Briggs family conveyed their land to Thomas Qut

retained, by separate instrument, their rights that otherwise ran with the land. Though the court
recognized that this was an issue of contract law, it still held that the contract allowed the Briggs f

retain a right which, under Sound Transit’s understanding of property law, would otherwise go to
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Thomas.

The same is true here. Even if the deed does not expressly reserve the rights in question o BN

the associated Purchase and Sale Agreement does. Réidénat is sufficient. AdmittedlyBell’s
holding could create a notice problem with successordeneist if benefits or burdens that run with the
land are diverted by separate instruments. This problem is not present in this case, however, bec
Sound Transit was a party to the conveying deed andgtrement that specifically detached the beng
and burdens associated with Verizon’s easement.

Furthermore, here the deed arguably does reserve the rights expressly mentioned in the P
and Sale Agreement. The deed expressly incorporates the terms of the Joint Use Agreement, a ¢
which spelled out the terms by which BNSF and Sound Transit were to share use of the railway.
Joint Use Agreement, in turn states that “Lakeview line’ means the property conveyed to Sound T
pursuant to the Purchase and Sale Agreements . . . to the extent actually conveyed.” [Dkt. #29]
Declaration of Aaron M. Panner, Ex 3. Itis unnecessary for disposition of this case to determine
this language incorporates the Purchase and Sale Agreement into the Joint Use Agreement (and
the conveying deed). If it does, however, then reliandgetiris not necessary; the deed will have
contained the very reservation of rights Sound Transit disputes.

Sound Transit also argues that it makes no logical sense for BNSF to have retained the ab
force Verizon to relocate at its expense. This is because BNSF conveyed its freight easement to
Rail, ending any operational interest in the railway. Though the effect of BNSF's conveyance to T
Rail may be relevant to understanding who possesses the right to force Verizon to relocate at Ver
expense, it is inconsequential to whether Sound Transit possesses this right. BNSF retained the
when it conveyed an interest in the Lakeview North property to Sound Transit. BNSF’s subseque
dealings with Tacoma Rail do not change the fact that Sound Transit failed to acquire the benefitg
burdens of the MCI Easement from BNSF. Sourah$it thus does not have the right created by the
easement agreement to force Verizon to relocate its utility facilities at Verizon’s expense.

. Level 3
A. Right to demand relocation

The Purchase and Sale Agreement between BNSF and Sound Transit expressly reserves,
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property record number, the MCIl Easement associated with Verizon. However, the document is ¢
regarding the Level 3 Easement. Thus, a different analysis is required.

Level 3 argues Sound Transit lacks authority to order Level 3's relocation at Level 3's expe
three reasons: (1) the conveying deed does not expressly convey the benefits and burdens assog
the Level 3 Easement, (2) Sound Transit did not obtain BNSF’s operating rights associated with tk
railway as required to enforce the relocation clauses, and (3) the deed improperly doubles Level 3
burden by granting the rights associated with the easement to both BNSF and Level 3. Each argy

addressed in turn.

ilent

nse fc
iated
e

S

iment

First, Level 3 argues that BNSF failed to convey the benefits and burdens associated with the

Level 3 Easement because BNSF did not expressly gdahwse interests to Sound Transit. As already

discussed, benefits and burdens that run with thedaad not be expressly conveyed. Absent an exy
reservation, these rights and obligations transfer to a successor in interest. It is thus irrelevant wh
deed (or any other instrument associated with BNSF’s conveyance to Sound Transit) omitted mer
the Level 3 easement. This argument fails as a matter of law.

Second, Level 3 argues that only BNSF or a futpmesitee of BNSF’s then-operating rights can|
enforce the relocation provision in its easement agreement, and Sound Transit does not fit this
description. Section 11(a) of the Level 3 Easement agreesaprd, states that the “Railroad” has the
right to demand Level 3 move its utility facilities at Level 3's cost. “Railroad” refers to BNSF and “
future grantee of Railroad’s operating rights.” Beek Dec., Ex. A, 8 11(a). Sound Transit operates
a commuter rail service only, and BNSF has only operated freight on the railway in question. Thug
3 argues that BNSF’s “operating rights” are limitedreight, and because Sound Transit only providg
commuter service, it is not a future grantee of BNSF’s operating rights or successor to BNSF's int
the Level 3 Easement. This argument is unpersuasive. Level 3 cites no authority for the proposit
BNSF was forbidden from using its railways tartsport passengers. That BNSF’s operations never

included passenger service does not mean BNSF lacked the right to expand its services to includ
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passengers or lease or sell such a right, as it did with Sound Transit. Level 3's interpretation of “gperati

rights” (and thus “Railroad”) is unwarranted. For purposes of the relocation section of the Level 3

agreement, Sound Transit is now the “Railroad” and can invoke the relocation clause against Lev
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Finally, Level 3 argues that BNSF effectively doubled Level 3's easement burden when it
conveyed the Lakeview North property to Sound Transit. Level 3 points to Exhibit E to the Purchg
Sale Agreement, entitled Assignment and Assumption of Third Party Leases/Easements/Licenseg
(“Assignments and Assumptions”), which states:

Assignor [BNSF] and Assignee [Sound Transit]llskach have the right to exercise any right
contained in any Third Party Leases/Easenteicenses or any master agreement related to

the Third Party Leases/Easements/Licenses as it relates to the Property to require the other

party thereto to relocate its facilities in connewtif required or desirable for either of their
respective operations or improvements.

Hansen Dec., Ex. D, Recital 1. Level 3 argues that the effect of this provision is to allow BNSF to
its right to demand Level 3 relocate at Level 3's expense and to also give that same right to Soun
in effect doubling Level 3's burden, and that such a doubling is improper and unjust. Sound Trang
not respond to this argument, and the court finds it persuasive.

BNSF bargained for and obtained certain rights in exchange for granting an easement ove
to Level 3. One such right was the right to demand Level 3's relocation at Level 3's expense. So
Transit cites no case law, and the court is aware of none, that allows a party to unilaterally expang
rights over another in such a manner as this. This section of the Purchase and Sale Agreement ig
unenforceable: BNSF and Sound Transit do not both have the right to demand Level 3's relocatio
Level 3's expense.

Of course, the right still exists; the question is who holds it. As previously discussed, the d
Washington state law position is that benefits and burdens that run with the land transfer automat
with the associated property. An exception existisgfgrantor expressly reserves such a benefit or
burden, as the state’s highest court explaindgkih But BNSF made no such express reservation.
Therefore, the right transferred to Sound Transit, and Sound Transit may demand Level 3 relocaté
utility facilities in accordance with the Level 3 Right of Way Agreement.

B. Third party accommodation

Level 3 claims that, in the event its motion for summary judgment is denied, there are issug
material fact regarding whether Sound Transit ordered the relocation of the utility lines to accomm
third party. Under Section 11(b) of the easement agreement, if Sound Transit demands Level 3's

relocation to accommodate a third party, Level 3 is entitled to reimbursement for its relocation cog
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expenses. Sound Transit asserts that no plans have been made or modified in order to accommd
third parties. Level 3 asserts that Sound Transit altered its original plans for the Sounder expansi
project in order to accommodate the Washin@tate Department of Transportation’s concerns
regarding Amtrak train operations. For reasons stated below, Level 3's asserted factual dispute ig
irrelevant, and will not preclude resolution of Sound Transit’s claims on summary judgment.

Section 11 of the Level 3 Easement agreement with BNSF sets forth the conditions under

Sound Transit, as BNSF’s successor in interest, can demand Level 3 to relocate its utility facilitied,.

Subsection (a) states that Level 3 bears relocation costs and expenses if the location of the utility
must be changed for any of the following three reasons: (1) “the relocation or placement of railroa
or” (2) “for BNSF’s own operational improvements, or” (3) “for reasons beyond the control of Railr
Beckman Dec., Ex. A § 11(a). Subsection (b) stais'[iif Railroad desires the relocation of a portio
of the Level 3 Facilities to accommodate third parties” then Railroad, here Sound Transit, is requir
pay the cost and expensdd. at (b). A problem requiring judicial interpretation arises if, as Level 3
claims, Sound Transit demands Level 3 relocate its facilities due to the relocation or placement of
tracks to accommodate a third party.

In construing a contract, “an interpretationigvhgives a reasonable, lawful, and effective
meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlaw
no effect[.]” Restatement (Seconaf)Contracts § 203(a) (198Xge also Newsomv. Miller, 42 Wn.2d
727,731, 258 P.2d 812 (1953). Thus, if one way of construing the Level 3 Easement agreement
meaning in all of the clauses and another way of construing the agreement renders one or more g
meaningless, unreasonable, or unlawful, then the first construction is the proper one.

The United States District Court for the District of Oregon recently interpreted a relocation
in an easement agreement nearly identical to the one at issue in this cBseCoumty Metropolitan
Transportation District of Oregon v. MClI Communications Services, Inc., No. cv-09-277-HU, 2010 WL
1335010 (D. Or. March 31, 2010) (“Tri-Met”), the €yon Department of Transportation (ODOT)
claimed the right to demand MCI relocate its fiber optic utility facilities, at MCI’'s expense, due to a
railway expansion. ODOT was BNSF’s successor in interest to a railway segment in Oregon alon

same Seattle-Eugene rail line and thus was the “Railroad” for purposes of the relocation agreeme
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argued that ODOT was demanding MCI relocate to accommodate a third party rail operator. Und
terms of the easement agreement, MCI was requirpdytdor relocation if ODOT determined relocatid
was necessary due to “(1) relocation or placement of railroad tracks, or (2) operational improvems
ODOT, or (3) reasons beyond ODOT's contrdl at *6. The court concluded that the first condition
applied toany placement of railroad tracks, including those placed to accommodate a thirdl gaay.
*7. The court reasoned that the first condition, “relocation or placement of railroad tracks,” would
completely subsumed in the second condition, “operational improvements of ODOT,” if the first
condition was limited to the placement of railroad teabi¢ or for the benefit of the Railroad. Adding
tracks are, after all, an operational improvenieht.order to keep the first condition from being entire
redundant, it must also apply to tracks placed for third parties.

The court inTri-Met further reasoned that this outcome would not render the third party
accommodation clause a nullity. ODOT would still have to pay for relocating MCI’s utility facilities
ODOT demanded such to accommodate a third party in situations not involving placement of railr
tracks. Id. at *8.

Tri-Met’s interpretation of the easement agreement’s relocation clause is correct. If Sound
demands Level 3 relocate its facilities to accommodate the placement of any railroad track, Level
responsible for the associated costs. If Sound Transit demands relocation to accommodate third
for another reason, Sound Transit must pay the relocating costs and efp&hassLevel 3's asserted
factual dispute is irrelevant.

CONCLUSION

The end result of this case is admittedly less than intuitive: Sound Transit may demand Lev

relocate its utilities at Level 3's expense, but it may not make the same demand to the similarly sit

3The court also noted that the term “Railroadis used to reference BNSF and its successor, Ol
but that the first condition referenced “railroad” tracki he court viewed the use of both terms “Railro
and “railroad” in the same section of the easernagnéement as significant. The terms “Railroad”
“railroad” are used in the same way in Level 3's easement agreement.

“Level 3 points out that the term BNSF, as oppdsdgiailroad, is useih the second condition ¢
its relocation clause. Level 3 argues that therefioi® condition is restricted to BNSF's operatio
improvements only and does not extend to BNSF’s ssoes in interest, including Sound Transit. Tho
the use of different terms in the same section islpugzhere is no clause that affirmatively limits th
conditionto BNSF. When Sound Transit acquired BN8f&est in the Lakeview North property, it stepq
into BNSF’s shoes except as reserlagdhe terms of the conveyancehuk, for purposes of this section
the agreement, Sound Transit is BNSF.
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Verizon. However, that is the result required by the plain language of the relative agreements ang

of the State of Washington.

Plaintiff's Motion for Partial Summary Judgment [Dkt. #24GRANTED IN PART as

regarding Level ZndDENIED IN PART as regarding Verizon. Defendant Verizon’s Motion for
Summary Judgment [Dkt. #27]@GRANTED, and defendant Level 3's Motion for Summary Judgmennt

[Dkt. #32] isDENIED.

DATED this 26" day of October, 2010.
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RONALD B. LEIGHTON *
UNITED STATES DISTRICT JUDGE
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