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! UNITED STATES DISTRICT COURT

3 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 CARL KNIGHT, CASE NO. C10-0753JLR
11 Plaintiff, ORDER ON MOTIONS FOR

SUMMARY JUDGMENT
12 V.
13 KATHY BROWN, et al.,
14 Defendants.
15 This matter comes before the courtldefendants King County, Kathy Brown,
16 | Ameer Faquir, Dave Stamper, and Dan Kemsygollectively, the “King County
17 || Defendants”) amended motion for summamygment (Dkt. # 66 (“KC Mot.”)) and
18 | Defendant Gene Willard’'s nion for summary judgment (. # 46 (“Willard Mot.”)).
19 || Plaintiff Carl Knight opposes both motianéDkt. ## 68 (“KC Resp.”), 71 (“Willard
20 || Resp.”).) Having considered the submissionthefparties, the record, and the governing
21| law, and having heard oral argument, the t@RANTS in part andDENIES in part the
22
ORDER-1
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King County Defendants’ nimn for summary judgment (Dkt. # 66) and GRANTS in
part and DENIES in part Mr. Willardotion for summary judgment (Dkt. # 46).
.  BACKGROUND:

A. Mr. Knight's Employment and Promotion

King County security offices, dispatchers, and seitursergeants are employees

of King County’s Facilities Managemebivision (“FMD”), and work within the
Security Unit of FMD’s Building Services Ssmn. The Security Unit is responsible fo
security in King Countgovernmental buildings, including the King County Courthou
and the King County Youth 8aces Center (“YSC”) irbeattle, Washington and the
Maleng Regional Justice CenteRJC”) in Kent, Washington.

Mr. Knight, an African-American mategan working in FMD as a part-time
security officer in 1990. (1/24/11 Knight Dep. §8In 1997, Mr. Knight injured his
back in a car accident and was limited for reatireasons to work assignments that d
not involve a risk that he could re-inpuhimself during a hostile encounter with the
public. (Stamper Decl. (Dkt. # 56) § 6Accordingly, Mr. Knight was reassigned to
work as a part-time dispatcher in the Secudtyt. (Stamper Decl. | 8 & Ex. B; 1/25/1

Knight Dep. 119.)

! The parties have submitted multiple excegftdir. Knight's depositions. (Stockdale
Decl. (Dkt. # 64) Ex. B (/25/2011 Knight Dep., 2/18/2011 Kyt Dep. & 3/7/2011 Knight
Dep.);id. Ex. C (1/24/2011 Knight Dep.); Scullyel. (Dkt. # 69) Ex. G (1/24/2011 Knight
Dep.);id. Ex. H (1/25/2011 Knight Dep.)il. Ex. | (2/18/2011 Knight Dep.)¢. Ex. J (3/7/2011
Knight Dep.).) The court cites to the dateMat Knight's depositions tther than to counsel’s

declarations.
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In 2007, Mr. Knight asked the Chief thfe Security Unit, Defendant Dave

Stamper, if he could serve as acting sergeduein security segants were absent.

(Stamper Decl. 1 5.) Mr. Starer told Mr. Knight that he could not, because he lacke

the necessary training, was ot the acting sergeant’s listdaise he had not applied t

be a sergeant, and his medical restrictimevented him from performing the full dutie
of a security officer. (1/24/11 Knight Dep00, 109; Stamper Decl. 11 5-6.) Mr. Knig
did not apply for an acting sgeant position at that tinfe(SeeStamper Decl. 1 4, 11 &
Ex. A)

In March 2007, King Countposted a job announcement for a new third-shift
security sergeant positionSé€e2d Faquir Decl. (Dkt. # H@&Ex. A.) The announcement
stated that King County wadilalso use the recruitment pess to identify candidates tg
“fill similar vacancies” as they became availabl&d.)( Until this time, there were only
two security sergeants: Defendant Gene Willard, who waakéae King County
Courthouse, and Sergeant Greg Meyer, who et the RJC. (Kenoyer Decl. (Dkt.
55) §12.) Mr. Knight obtained a medicdlease that would allowim to work the full
duties of a sergeant, and apglier the sergeant position. téper Decl. 12 & Ex. C.

Mr. Knight was the highest ranking candelfor the sergeant position. (Faquir
Decl. (Dkt. # 51) 1 16.) Mr. Stamper aDdfendant Ameer Faquir, the manager of th
Building Services Section, were membersha panel that recommended Mr. Knight's

promotion. [d.) Mr. Faquir forwarded thenecommendation to Defendant Kathy

2 Mr. Knight stated at oral argument thregt does not bring any claims based on his

(4]

experiences before he was a security sergeant.
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Brown, director of FMD, who appwed Mr. Knight's promotion. I¢.) Mr. Knight's
promotion to sergeant became efiee in February 2008.Id.  15.) Larry Martin, a
Caucasian security officer, winad also applied for the sergeant position, was place
a list of candidates to serve as acting sarg@aen other sergeants were sick or on
vacation. (Kenoyer Decl. § 8.)

According to King County’s ClassificatidBpecification (“Specification”) for the
Security Sergeant positiotihe responsibilities of a setty sergeant “include

supervising, training and evaluating seyustaff,” as well asassign[ing] and

schedule[ing] work and implement[ing] security programs, policies and procedures.

(Scully Decl. (Dkt. # 69) Ex. C'Willard Dep.”), Ex. 1.) The Specification also states
“The Security Sergeant is the first line snpsory level responsible for supervising,
scheduling, training, reviewing and disciptig subordinate security staff and making
recommendations to the Security CHw@f hiring, discipline and performance
improvement and termination.1d() The Specification includg as examples of duties
that “may vary by psition,” the following:

1. Supervise assigned staff by perfargior participating in the following

personnel responsibilities: trainingaft selection, recommending and/or
implementing  disciplinary  actions responding to grievances,
recommending terminatioattending unemployment &engs and assisting
with labor relations issues. Ewualte and documenwork performance

formally and informally coach, counsel, monitoand motivate assigned
staff. Establish and/or prepare fBtay schedules. Collect and verify
employee timesheets.

2. Assign, schedule andeploy personnel; devglowork schedules for
contract security; report needs for personnel.

d on

(1d.)
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FMD security sergeants, officers, asidpatchers belong to the same union—
International Brotherhood of Teamstdrecal 117—and are subject to the same
collective bargaining agreement (“CBA”[Faquir Decl. § 14 & Ex. B.) The CBA
provides a uniform process for disciplinedeappeals of disciplinary decisiondd.] The
CBA also covers employee working conditiomsl apecifies that shift, furlough, and p

assignments are based on senioritgl.) (Mr. Willard, the most senior sergeant, was t

first-shift sergeant and was assigned to Kooynty Courthouse. (Kenoyer Decl. { 12,

Sergeant Meyer, the second-shift and seconst semior sergeant, was assigned to the

RJC. (d.) Mr. Knight was the least senior thie three sergeants,caworked the third
shift at the King Couty Courthouse. (Faquir Decl.1%.) Because Mr. Knight worked
the third shift, most King Coun facilities were closed tthe public during his shift.

(Kenoyer Decl. § 12.)

Mr. Knight was subject to a six-monthgtrationary period after his promotion tp

sergeant. Mr. Stamper directed Mr. Willardrain Mr. Knight in the duties of a securi
sergeant during Mr. Knight's probationary period. (Scully Decl. Ex. D (“Stamper D
37-38, 53-54; Willard Decl. (Dkt. # 48) 1 Bnight Decl. (Dkt. # 70)  6.) Mr. Stampe
gave Mr. Willard discretion to delegate sooféhe work that he was doing to Mr.
Knight. (Stamper Dep. 54.) Mr. Willardsal provided feedback tmanagement on Mr.
Knight's progress. (Willard Dep. 19.) Dag his probationarperiod, Mr. Knight

received three positive performance evabres from Mr. Stamper, Mr. Faquir, and

ORDER- 5
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Defendant Dan Kenoyer. (Faquir Decl. § 1E& C.) Mr. Knight successfully passed
his probationary period and becameaaeer service security sergeand.)(

B. Data Unit/AFIS Incident

On October 17, 2008, Mr. Knight usbi$ access card to enter the King County
Sheriff's Office Data Control Unit (“Data Unit"). SeePompeo Decl. (Dkt. # 61) § 12.)
The Data Unit is responsible for enteringriaats, domestic violence protection orders,
and stolen vehicle information into the staind nationwide law enfcement databases
(Id. § 2.) Because the Data Unit receiaesl maintains sensigvcriminal history
information, it is a secure @a with restricted entry andmet open to the public.ld.
3.) Mr. Knight asked two Data Unit empless for help obtaining information about a
warrant for a fugitive named Allen Andwilliams on behalf of Seattle Bonding
Company, a private company. (CarumbanalD®kt. # 67) 1 2-6, Cook Decl. (Dkt. #
54) 11 5-6.) One of the Data Unit employ&sd Kathryn Pompeo, director of the Data
Unit, about Mr. Knight's request for information about Mr. Williams. (Pompeo Decl.
15.) Ms. Pompeo in turn reported Mr. Knight's entrCiaptain Kent Baxter of the King
County Sheriff's Office Interal Investigations Unit. I4.)

On October 20, 2008, MKnight entered the Shiffts Office Automated
Fingerprint Identification Sysetn (“AFIS”) Unit to ask for a fingerprint comparison to

identify Mr. Williams. (1/25/1XKnight Dep. 78-79.) The AB technicians determined

that the request on behalf of the privaté band company was not proper, and refused to

help Mr. Knight. (Sasse Decl. (Dkt. # 62)  8.)

ORDER- 6
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Ms. Pompeo and Captain Baxter were iflifiaoncerned thavir. Knight's entry
into the Data Unit and AFISthe Data Unit/AFIS incident”) and his requests for
information about Mr. Williams might haveotated the law; they concluded, howeverf
that his requests were inappropriate buturmdawful. (Pompeo Decl. 1 15-16.) Ms.
Pompeo obtained statements from the people mteracted with MrKnight in the Data
and AFIS Units and setttem to Mr. Stamper.Ild. Ex. B.) In addition, Captain Baxter
sent an official complairagainst Mr. Knight to M Stamper, who forwarded the
complaint to Mr. Faquir. (Faquir Decl. 165Stamper Decl. § 13.) Ms. Brown and M
Faquir hired an outside investigator, Patri€akes, to investigate the Sheriff's Office’s
complaint® (Brown Decl. (Dkt. # 52) 1 8: Faquir Decl. 1 7, 10-11.)

C. Mr. Knight's October 2008 Grievance
On October 29, 2008, aftdts. Pompeo initiated the ingggation of Mr. Knight's

entry into the Data Unit and AFIS, Mr. Knightmion filed a grievance alleging that M
Knight was being treated dispaeht as a security sergeanSegFaquir Decl. Ex. D.)
The grievance alleged that Mr. Knight was:

not being provided the fubbreadth of responsibilitinherent in his position

as a Security Sergeant. Mr. Knight was offered and accepted a position a
Sergeant earlier thisear but has been given rather limited duties and
responsibilities as opposed to théneat Sergeants. Additionally, duties
have been removed from Sergeantigkih and assigned tothers outside

the bargaining unit.

% Ms. Eakes had earlier bemstained by FMD to investigate Mr. Knight's complaint

about sexually inappropriate comments maderoly a female security officer. (Faquir Decl.

Ir.

1 10.) As aresult of Ms. Eakes’s inveatign, the female officewas discharged.Id.)

ORDER-7
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(Id.) The grievance does not state any spees@mples of conduct attributable to
discrimination. Mr. Faquir assigned Boloyde, FMD’s human resources analyst, to
investigate the grievance. (Faquir Decl. § 20.)

D. The “Sad Day” Comment

In January 2009, Mr. Knight learned fraacurity officer Jn Haynes that, when
Mr. Knight was promoted in Feeuary 2008, Mr. Willard saidlt is a sad day for King
County when a black man is promoted oaaevhite man” (“the ‘sad day’ comment").
(2/18/11 Knight Dep. 206; Scully Decl. EX (“Haynes Dep.”) 22, 24.) Mr. Knight did
not hear the “sad day” comment, it was matde in his presence, and he was not aws
of the comment until Mr. Hayes told him abat (2/18/11 Knight Dep. 206.) Mr.
Knight did not report Mr. Wlard’s comment to his managers when he learned abou
because he hoped his wakvironment would improve. (Knight Decl. § 8.)

E. Officer Lonnie Hampton Incident

In late February or earlylarch 2009, Mr. Knight wra@ a memo to Officer Lonni
Hampton because he saw Officer Hampton opprly using a securitgamera to zoom
in on women’s body partg2/18/2011 Knight Dep. 272, 288-91.) Officer Hampton,
is African-American, complaed to Mr. Kenoyer abduhe memo. Mr. Kenoyer
reviewed the video record ftine security camera, interviediether security officers an

concluded that there was no basis for Mr. Knight's allegationQffater Hampton had

4 Mr. Willard denies that he ever made tead day” comment, but concedes that the
court must accept that he made it for the purposéss motion. (Willard Decl. 1 5, Willard

\re

[ it

(4]

vho

Mot. at 3.)
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used the camera inappropriately. (Kendyecl. 1 20-22 & Ex. A.) Mr. Kenoyer told

Mr. Knight that sergeants ditbt have authority to issuenaitten memo or reprimand t(

A=

a security officer and were required to follow the chain of commaad 22; 2/18/11
Knight Dep. 292.) Mr. Willard testified #t he spoke to Officer Hampton about the
incident and told him not to dbagain. (Willard Dep. 50-51.)

F. King County’s Investigations

Beginning in October 200&MD conducted two parall@hvestigations involving
Mr. Knight: Ms. Eakes’s investigation ofd@lData Unit and AFIS incidents, and Mr.
Doyle’s investigation of Mr. Knight's ggvance regarding disparate treatment.

1. Data Unit/AFIS Incident

Ms. Eakes completed her investigatiortted Data Unit/AFIS incident in January
2009. (Faquir Decl. Ex. A (“Eakes Repqr}” Ms. Eakes found that Mr. Knight had
improperly attempted to use his Access cardrasdtatus as a sedyrsergeant to obtain
information from King @unty on behalf o& private entity. Ifl.) Ms. Eakes concluded
that Mr. Knight's efforts on behalf ofe¢attle Bonding Companyiolated the King
County Code of Ethics and the FMD Security Policy and Proceduce}. (

Based on the Eakes Report, and in ctiagan with Anita Whitfield, director of
King County’s Human Resources Division, M&own and Mr. Faquir proposed that Mir.

Knight's employment with KingCounty be terminated.Se€eBrown Decl. 1 17-18.) O

=)

March 3, 2009, Ms. Brown sent a letteMo. Knight explaining the reasons for the

1 ==

proposed termination. (Faquir Decl. Ex. On March 24, 200King County conducte(

aLoudermillhearing regarding Mr. Knight's proposed terminatiolal. §{ 26.) During

ORDER-9
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this hearing, Mr. Knight told Mr. Faquir &h Seattle Bonding Gopany did not pay him

to assist with the fugitive warrant, and thatdid not know it was wrong to enter the

Data Unit and AFIS. I1d.) Mr. Knight told Mr. Faquir tht he would obtain a declaration

from Lucille Fisher, the owner of Seattle i®bng Company, to clarify his relationship
with Seattle Bondig Company. I¢l. 1 27.) Mr. Faquir agredd keep the hearing oper
to consider Ms. Fisher’s declarationd.)

Ultimately, Ms. Brown and Mr. Faquim consultation with Ms. Whitfield,
decided to demote and suspend Mr. Knigither than terminate his employmereé
Faquir Decl. Ex. C.) Ms. Brown and Mr. diar state that they decided on the lesser
discipline based on Mr. Knight's represergatithat he was not paid by Seattle Bondir

Company and based on Mr. Knight's mamars of service to King CountyS¢eBrown

Decl. 1 19; Faquir Decl. § 26.) Mr. Knight svdemoted to dispatcher effective June %

2009, and was suspended weitlh pay for 20 days.SeeFaquir Decl. Ex. 1.)

After Mr. Knight was demoted to disgdier, Ms. Brown and Mr. Faquir appoin{
Alphonso “Al” Hampton, an African-Ameran security officer, as acting security
sergeant to cover Mr. Knight's dutiedd.(f 31.) Ms. Brown and Mr. Faquir later
promoted Al Hampton to full-time sgeant to replace Mr. Knightld()

2. Mr. Knight's Union Grievance

Concurrently with Ms. Eakes’s investigan of the Data UWAFIS incident, Mr.
Doyle investigated Mr. Knight'snion grievance. In March 2009, at a meeting regar,

Mr. Knight's grievance, Mr. Kight told Mr. Faquir and ¥ Doyle about the “sad day”

19

e

ed

ding

comment. $eeFaquir Decl. § 20.) Mr. Faquand Ms. Brown hired an outside
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investigator, Beth Dolliver, to investigaterMKnight's complaint about the “sad day”

comment and to assume the investigation ofHuight’s grievance. (Faquir Decl. T 23.

At some point, Ms. Dolliver reported €MD the results of hanterviews with
Officer Haynes and a second officer who gdldly was present when Mr. Willard mad
the “sad day” comment.Sge idEx. G (“Dolliver Report”).) FMD managers
interviewed Mr. Willard and determined that he had made the “sad day” comrSest.
id.; see als@d Brown Decl. (Dkt. # 78) Ex. A.) OmWlay 19, 2009, based on this findir
and in consultation with Ms. Whitfield/ls. Brown and Mr. Faquir proposed demoting
and suspending Mr. Willard for making ttead day” comment. (Brown Decl. {1 14-1
2d Brown Decl. Ex. A.) On Mag5, 2009, Mr. Willard electetb retire rather than take
the demotion. (Willard Decl. 11 5-6.) Mr. Wilthlater attempted to clear his record ¢
the comment, but his request was denied. (Faquir Decl. Ex. H.)

In September 2009, Ms. Dolliver compléteer investigatiof Mr. Knight's
disparate treatment grievancé&egDolliver Report.) Ms. Dolliver concluded that Mr.
Knight had not been subjedtéo disparate treatment asecurity sergeantSée id).

3. Mr. Knight's EEOC Charge

On May 22, 2009, Mr. Knight filed a aelnge of discrimination with the Equal
Employment Opportunity Commission (“EEOC”). (Knight Decl. Attach. A.) Mr. Kn
alleged in his charge that he believechhd been subjected to disparate terms and
conditions of employment based his race and his agdd.|

On June 5, 2009, Mr. Knight filed ametr charge of discrimination with the

(D

g,

5;

ght

EEOC, alleging retaliation for his M&2, 2009 filing with the EEOC.SgeAm. Compl.
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(Dkt. # 27) 1 55.) In adton, Mr. Knight's union filed grievances regarding Mr.
Knight's demotion and suspension and alleghmguntimely payment of overtime to M
Knight. (See2d Faquir Decl. { 4.) Mr. Knight's union later withdrew both of these
grievances, along with Mr. Knight®ctober 2008 grievanceld()

The EEOC issued a right-gue letter in January 2010Am. Compl. § 55.) On
April 6, 2010, Mr. Knight filed the instatwsuit in King County Superior CourtSée
Not. of Removal (Dkt. # 1).On May 4, 2010, Defendantsmoved Mr. Knight's lawsui
to this court. Id.)

G. Facts Regarding Discrimination

Mr. Knight describes a number of actidnseach of the Defendants which he
alleges contributed to disparate treatmenthenbasis of race, a racially hostile work
environment, or retaliation for filing his unigrievance and his EEOC charges. At o
argument, Mr. Knight clarifiethat his claims are based dglen the discrimination he
allegedly experienced duringshemployment as a sergeant.

1. Mr. Willard

Mr. Willard, who is Caucasian, was the most senior of the three security ser

having been promoted from security officessergeant in 2005, arvdorked thefirst shift

at the King County Courthouse. (Willard Deftl1-2.) King Countyetermined that Mr}

Willard made the “sad daydomment when Mr. Knight wgsromoted to sergeantS¢e
2d Brown Decl. Ex. A.) Mr. Knight also se&t that Mr. Willard expressed displeasure
when King County was renamed in honor ofriMaluther King, Jrin 2005. (1/24/11

Knight Dep. 145-46.) AlthougMr. Knight testified thaMr. Willard did not indicate

—

ral

jeants,
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that he was displeased because Dr. Kiag a black man, Mr. Willard’s comment led
Mr. Knight to believe thaMr. Willard was racist. 1¢l.)
Mr. Knight's primary allegations against Mr. Willardesthat he either removed

never gave him responsibilityrfecheduling security officei@nd for managing security

officers’ timesheets, which h@gtends were “key responsibiligieof a security sergeart.

(Willard Resp. at 7 (citing Willard Dep. EX).) With respect techeduling, only Mr.
Willard ever managed the master schedoildhe security offters. Mr. Knight
acknowledges that Mr. Willard was respomsitor the master schedule before Mr.
Knight was hired, and that historicallyette was only one scheduling sergeant. (3/7/]
Knight Dep. 342-43.) Mr. Knight, meanildy, was responsible for making adjustment
within his shift. (d. at 344.) With respect to securifficers’ timesheets, Mr. Willard
assumed Mr. Knight's responsibility for managjithe timesheets for two of the officer
who worked on his shift. (Willard Dep. 48.) Mr. Willard testified that the two
officers, both of whom are African-Americaasked him to take over their time sheets
because Mr. Knight did not review the slse@tcurately and appre them on time, and
that he took over the timesheets for the twoceftt “for the purpose of keeping moralg

the organization.” I¢.)

Mr. Knight also alleges #t Mr. Willard countermandelgis authority to discipline

security officers on two separate occasiofsst, Mr. Knight cites the Lonnie Hamptor
incident described above. (2/18/2011 ¢wtiDep. 272, 288-91.) Second, Mr. Knight

points to an incident in which he asked tbaé of the day-shiftfficers be formally

or

~—+

S

UJ

2 in

4

disciplined for putting too meh detail in the Igbook. (Willard Dep. 48-49; 2/18/11
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Knight Dep. 246-47.) Rather than forityadiscipline the offcer as Mr. Knight
requested, however, Mr. Willard spoke to tliecer and told him to “grow up and mak

a decent log.” (Willard Dep. 5@8eeKnight Decl. { 15.)

Mr. Knight also states that Mr. Willaydlong with Mr. Stamper and Mr. Kenoye

excluded him from informal meetings in whithey made management decisions tha
affected the security officerdvir. Willard and Mr. Stampeestified that they would on
occasion “have a five-minute migng or go down and grabcap of coffee.” (Stamper
Dep. 50;see alsdVillard Dep. 44-45.)Both testified that thewere able to meet

informally or get coffee becausieey both worked the day shifvhile Mr. Knight did not

have that opportunitydzause he worked theghit shift. (Stamper Dep. 50; Willard De

45-46.) Mr. Knight does not identify whichanagement decisions were made in thes

meetings.

Finally, Mr. Knight testified that Mr. WWlard controlled the shared sergeants’
office and occasionally took éhonly key to the shared slehome with him, thus
depriving him of access to materialsrieeded for work (Knight Decl. § 6 seeStamper

Dep. 61 (agreeing that Mr. Willard hadmary responsibility for the office)?)

® Mr. Knight discusses two additional eveirtsis brief, but the evidence does not
support the brief’'s characterizatiohthe events. First, Mr. Kght states that Mr. Willard and
Mr. Kenoyer “allowed Knight to péorm overtime work, then deed him pay, asserting falsely
that the overtime had not been approved.” (KCpRat6; Willard Resp. at 4.) In support of {
statement, however, Mr. Knight cites pages ofdeigositions that are eghnot in the record
before the court or thalo not discuss overtimeSéeKC Resp. at 6 (citig 1/25/11 Knight Dep.
155-57 (discussing Mr. Knight's legionship with Ms. Fisher dbeattle Bonding Company));
KC Resp. at 19 (citing 1/26/11 Knight Dep. 155{G@t in the record))Willard Resp. at 4

(citing 1/24/11 Knight Dep. 155-57 (not in the red)).) In addition, Mr. Knight states that Mr|.

D

P.

his

Willard falsely reported that he had left worklgawrhen he knew that it was not true. KC Re
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2. Mr. Stamper
Mr. Stamper, who is Caucasian, was Seg@hief when Mr. Knight applied for

his promotion and during hirobationary period. As Security Chief, Mr. Stamper
supervised the securigergeants. (Stamper Dep) Mr. Stamper retired from King
County in Novenber 2008. I¢l. at 5.)

Mr. Knight asserts that several of Mbtamper’'s management practices were

discriminatory. First, Mr. Kight points to evidence that, after he was hired, Mr. Stamper

continued to hold the weekimandatory sergeants’ meetirggsnoon on Wednesdays, 4s

he had done before MKnight was hired. Ifl. at 13.) Because MKnight worked the

night shift, this effectively meant that M{night had to attend ne¢ings during his sleej

time. See2/18/11 Knight Dp. 323 (stating his work hoyry Mr. Knight has not cited
any evidence that he complaingoout the noon meeting§econd, Mr. Knight points tc
evidence that only Mr. Willarderved as acting chief when Mr. Stamper or Mr. Keno

was not available.Id. at 63.) Mr. Stamper testifiedahMr. Willard served as acting

chief because he was the most senior of the three sergddutsThird, Mr. Stamper didl

not give Mr. Knight his ownffice, desk, and computér.(ld. at 62.) Fourth, Mr. Knigh

L4

ver

—+

at 6. The cited pages of Mr. Knight's depmsitdo not state that Mr. Willard knew why Mr.
Knight left early that day. Seel/24/11 Knight Dep. 158-59.)n any event, King County has
offered evidence that Mr. Knight worked faore overtime than the other two sergeants.
(Hairston Decl. (Dkt. # 60 1 3.)

® Mr. Knight states in his bef that he was forced to ate an email address with Mr.

Willard and that his requests for his own email were denied. (KC Resp. at 8, 19.) The cqurt has

does not support this contentiorsegStamper Dep. 61-62 (discussing shared office); 1/24/11

not found evidence of the sharexhail address in the record; the evidence cited by Mr. Kni?ht

Knight Dep. 226-27 (stating he was lockad of Outlook); 2/18/11 Knight Dep. 222-23
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again points to evidenceahMr. Stamper, along witkir. Willard and Mr. Kenoyer,
excluded him from informal meetings on thesis of Mr. Knight's race (see above).

In addition, Mr. Knight contends th&tr. Stamper had direct or indirect
supervisory responsibility over Mr. Willard afalled to exercise that authority to stop
Mr. Willard’s discriminatory conduct. (KResp. at 22-23 (citin§tamper Dep. 5-7).)
Mr. Knight states that heomplained to Mr. Stamper dng his tenure as a sergeant
about Mr. Willard “removing wik responsibilities and counteamding [his] attempts tG
correct the behavior of officers.”(Knight Decl.  7.) He doe®mt point to arinstance ir

which he told Mr. Stamper that he wamcerned that Mr. Willard was discriminating

against him. Mr. Stamper testified that he knew that Mr. Knight and Mr. Willard didl not

get along, but that Mr. Kght did not say that he thght Mr. Willard was racist.

(Stamper Dep. 27.)

(discussing counselingd. at 281 (discussing shared office); at 282 (not in the record);
Willard Dep. 46 (discussing shared deside alsdHairston Decl. (Dkt. # 75) 1 4 & Ex. C (Mr.
Knight had his own email adess as early as 2001).)

" In his response, Mr. Knight discusses asidant in which Mr. Stamper did not select
him as acting sergeant. The cadwes not belabor this incidentree First, the acting sergeant
incident occurred before Mr. Knight's appointmémsergeant. Mr. Kniglg counsel clarified 8
oral argument, however, that M¢night’'s claims are based onbn Mr. Knight's treatment as a
security sergeant. Secorking County has presented eviderthat Mr. Knight was not
appointed acting sergeant because his medicaictests at the time prohibited him from being
an acting sergeant and because he didppydo be on the actg sergeant list.

—+

8 Mr. Knight points to an incident in0B7 in which Mr. Stamper became angry during|a
meeting regarding a complaint of discriminatiwy Mr. Knight, apparently with respect to
overtime and acting sergeant assignments rmaeting involved Mr. Stamper and Will Kinne|,
who was acting Business Servi&ection director at the timeMr. Stamper admits that he
became angry and probably made a statement in the meeting about “playing the race cand”
because he was irritated that Mr. Knight comithy accused him of discriminatory conduct.
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3. Mr. Kenoyer

Mr. Kenoyer, who is Caucasian, is ag@&rvisor Il in FMD, where his primary
responsibility is managing King Countye$ectronic building security systems and
supervising the security program and stgenoyer Decl.  3.) Mr. Kenoyer reportec
to Mr. Stamper through Octob2008; when Mr. Stamper retol, Mr. Kenoyer served &
acting security chief, reporting tdr. Faquir and Ms. Brown.Id. 11 4-5.)

Mr. Knight points to four instances in which he claims that Mr. Kenoyer
discriminated against him on the basis of his rdeest, Mr. Knight testified that he ha
heard that Mr. Kenoyer allowed Officer Mia, the Caucasian officer who was the
runner-up for Mr. Knight's sergeant position,dttend meetings at the YSC. (2/18/20
Knight Dep. 250-51.) Second, Mr. Knighoints to that Mr. Keoyer’s role in the
Lonnie Hampton incident.Seed. at 291-92.) Third, Mr. Knight testified about an

incident in which management did not fellaip with him regarding the outcome of a

disciplinary issue he had reporte®eéd. at 246-49.) Finally, Mr. Knight testified that

Mr. Kenoyer directed him to go to Kingo@nty facilities Federal Way during his shift
rather than remain at tiéng County Courthouse.Sge idat 257.)

Mr. Knight also alleges that Mr. Kenoyer discrimirdhegainst him by continuing
some of the practices initiated by Mr. Stamp8pecifically, Mr. Knght points to the

practice of holding weekly sergeant’s rtirgs at noon on Wednéays rather than

(Stamper Dep. 22-23, 26-27, 46.) In any event,Kuight conceded in Bibrief and at oral
argument that his claims of discriminatory treatihare based on his treatment as a sergean

t and

not on conduct that occurred before his promotion.
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during or close to Mr. Knight's shift. SgeeStamper Dep. 13.) Mr. Knight also testified
that Mr. Kenoyer did not give him an oppantty to provide inptior participate in
projects that were assigned at the sergeants’ meeti8gs2/18/11 Knight Dep. 238.)
Specifically, Mr. Knight testified (1) tha#lr. Kenoyer told him he could manage the
testing of duress alarms at the King Cou@iburthouse, but later decided to have two
security officers manage the process duamgeekend when Mr. Knight was not work
(id. at 239-41); (2) that he was not told abadtomb threat at the YSC that had occur
during the dayid. at 242-43); and (3) that when éetered a sergeant’s meeting he sg
Mr. Kenoyer, Mr. Willard, and Mr. Kenoy®s “electrical protege” Mark Murphy
discussing security alarms and access umttlaat he was not involved in conducting
the projectid. at 244).

Finally, Mr. Knight alleges in his respong&t Mr. Kenoyer had déct or indirect
supervisory authority over Mr. Willard, knest Mr. Knight’'s complaints, and failed to
stop Mr. Willard’s discriminatory conduc{KC Resp. at 23 (citing Scully Decl. Ex. B

(“Kenoyer Dep.”) 4-6).) Th cited pages of Mr. Kenoyer’s deposition, however, sho

only that Mr. Kenoyer supenasl Mr. Willard while he waacting chief. Mr. Knight has

not directed the court to mlence that Mr. Kenoyer was ave that Mr. Knight thought

Mr. Willard was racist.

4. Mr. Faquir

Mr. Faquir, who is African-Americanyas Building Services Section Manager

during the time period relevant to this motiade has since begmomoted to Deputy

ng
red

\W

N

Director of FMD. (Brown Decl. § 7.Mr. Faquir was on the panel that recommende(
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Mr. Knight be promoted to sergeant; he gisoticipated in th@rocess of disciplining
Mr. Knight for the DatdUnit/AFIS incident. $ee generallffaquir Decl.)

Mr. Knight testified that Mr. Faquir dcriminated against him by forcing him to
share an office, desk, and computer With Willard and denyindnis requests for his
own office. (2/18/11 Knight Dep. 281.) Mfnight also argues in his brief that Mr.
Faquir discriminated against him on the baxihis race becaese had supervisory
authority over Mr. Willard, knew of MiKnight's complaintsand did nothing to
intervene. (KC Resp. at 23NIr. Knight, however, points tno evidence that Mr. Faqu
was aware that Mr. Knight thought Mr. Willard’s actions were racially motivated be
Mr. Knight reported the “sad day” comménginally, Mr. Knight alleges that Mr.
Faquir’s involvement in his demotion constéd retaliation for filing the union grievan
and EEOC charge.

5. Ms. Brown

Ms. Brown, who is Caucasian, is the dicgadf FMD. (BrownDecl. I 2.) She is
responsible for making hiringnd firing decisions for FMOn consultation with King
County’s Human Resources Division anchswained by the King County Code, King
County’s personnel guidelinesnd the applicable collectvbargaining agreementdd.(

19 4, 17.) As director of FMD, Ms. 8wn approved Mr. Stamper and Mr. Faquir's

® The evidence Mr. Knight cigein support of his assertidiat Mr. Faquir knew of Mr.
Willard’s discriminatory acts states only th\t. Knight had complained to Mr. Faquir about
Mr. Willard correcting his officer reports atidhesheets and countermanding his authority;
asked to conduct scheduling, and had asked fawnisoffice; the pages do not indicate that |
Knight had complained to MFaquir about discriminationSéeKnight Decl.  7; Scully Decl.

ir

fore

ad
vIr.

Ex. F (“Faquir Dep.”) 29-32, 34-35ge als®d Faquir Decl. (Dkt. # 76) T 3.)
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recommendation that Mr. Knight be promotedsergeant, recommended Mr. Knight
terminated, and ultimately deteined that he shuld be demoted ainsuspended.Id. 1
17-19, 23-24.) Although she had some cantath Mr. Knight when he served on an
equal opportunity committee several y@ago and when Mr. Knight reported
emergencies that had occurred during his s$hi¢, has rarely interaad directly with Mr.
Knight. (d. T 23; Brown Dep. 27.)

Mr. Knight contends that Ms. Brown drgminated against him on the basis of |
race because she had authooigr Mr. Willard, knew of Mr. Knight's complaints, and
did nothing to intervene. (KC Resp. at 281y. Knight does not poirnto evidence that
Ms. Brown knew that Mr. Knight had concerns that Willard was discriminating
against him before March 20094r. Knight also contends that Ms. Brown'’s involvem
in his demotion constituted retaliation fosliiling of the uniorgrievance and EEOC
charge. Id.)

lI.  ANALYSIS:

A. Summary Judgment Standard

Summary judgment is appropriate if thieadings, the discovery and disclosure
materials on file, and any affidavits, wheewed in the light modavorable to the non-
moving party, “show that there is no genuine dispute asyanaterial fact and the
movant is entitled to judgment as a matklaw.” Fed. R. Civ. P. 56(a¥ee Celotex
Corp. v. Catrett477 U.S. 317, 322 (1988%alen v. County of Los Angele¥7 F.3d

652, 658 (9th Cir. 2007). The moving pabtyars the initial burden of showing there i

e

LS

ent

v 2)

no genuine issue of material fact and thabhshe is entitled to prevail as a matter of
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law. Celotex 477 U.S. at 323. If the moving party meets his or her burden, the
nonmoving party must go beyd the pleadings and identifgcts which show a genuing
issue for trial. Cline v. Indus. Maint. Eng’g. & Contracting C&00 F.3d 1223, 1229
(9th Cir. 2000). The non-moving party “musake a showing sufficient to establish al
genuine dispute of material fact regarding éxistence of the essential elements of h
case that he must prove at trialGalen 477 F.3d at 658. A summary judgment motig
cannot be defeated by relying solely on dosary allegations unsupported by factual
data. Hernandez v. Spacelabs Medical 843 F.3d 1107, 1116 (9th Cir. 2003) (citin
Taylor v. List 880 F.2d 1040, 104®th Cir. 1989)).

B. Disparate Treatment

Mr. Knight alleges claims for disparateatment on the basis of race in violatio
of Title VII, 42 U.S.C. § 2000e-2(a), agaidnhg County, and disgrate treatment in
violation of 42 U.S.C§ 1981 against King County, Ms. @&wn, Mr. Faquir, Mr. Stampe
Mr. Kenoyer, and Mr. Willard® “Analysis of an employment discrimination claim
under 8§ 1981 follows the samey# principles as those apgige in a Title VII disparat
treatment case. . . . Both require prooflistriminatory treatment and the same set o
facts can give rise to both claimsFonseca v. Sysco Bd Servs. of Ariz374 F.3d 840,
850 (9th Cir. 2004).

When responding to a motion for summargigment on claims under Title VIl o

§ 1981, a plaintiff may proceed bying the burden-shiihg framework ofMcDonnell

A1”4

S

n

©

n

=

11%

9 Mr. Knight does not bring a claim forgfiarate treatment under the Washington La[/v

Against Discrimination (“WIAD"), chapter 49.60 RCW.
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Douglas Corp. v. Greert11 U.S. 792 (1973), or byifsply produc|ing] direct or
circumstantial evidence demonstrating that a discriminatory reasomlikely than not
motivated the employer.Metoyer v. Chassmab04 F.3d 919, 93®th Cir. 2007).
Here, Mr. Knight has chosen to proceed undeMbBonnell Douglagramework. (KC
Resp. at 12; Willard Resp. at 6.) Under gmslysis, a plaintiff must first establish a
prima facie case of employment discriminatidtoyes v. Kelly Serys488 F.3d 1163,
1168 (9th Cir. 2007)If the plaintiff establishes aipna facie case, “the burden of

production, but not persuasion, then shiftgh employer to articulate some legitimats

nondiscriminatory reason for the challenged actid@tiuang v. Univ. of Cal. Davis, Bd.

of Trs, 225 F.3d 1115, 1123-24t[BCir. 2000). If the defendant meets this burden, t
plaintiff must then raise ai#tble issue of material faas to whether the defendant’s
proffered reasons for its action are meretext for unlawful discriminationNoyes 488
F.3d at 1168.

1. Ms. Brown, Mr. Faquir, MrStamper, and Mr. Kenoyer

The court first addresses Mr. Knightissparate treatment claim against Ms.
Brown, Mr. Faquir, Mr. Stamper, and M{enoyer, the senior managers at FMD.

a. Prima Facie Case

A plaintiff may establish a prima faciesmof disparate treatment by showing (
that he is a member of a protected clé8sthat he was qualified for his position and
performing his job satisfactorily; (3) that bgperienced an adverse employment actig
and (4) that “similarly situateshdividuals outside [his] protected class were treated 1

favorably, or other circumstances surroundimg adverse employment action give ris¢

D
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an inference of discrimination.Peterson v. Hewlett-Packard C858 F.3d 599, 603
(9th Cir. 2004). The first two elements oétprima facie case are not at issue here.
parties, however, are in dispute regardingthier Mr. Knight can establish the third aj
fourth elements of the prima facie case.

I Adverse Employment Action

“An adverse employment action is aifiat ‘materially affect[s] the

compensation, terms, conditions, or privileges of . . . employmeDaVis v. Team Eleg.

Co. 520 F.3d 1080, 1089%®Cir. 2008) (quotinghuang 225 F.3d at 1126). The Nin

Circuit has recognized thanly “non-trivial” employment atons, such as “termination

dissemination of a negative employment refeeemsuance of an undeserved negative

performance review and refusal to comsitbr promotion” qualify as adverse

employment actionsBrooks v. City of San Mate@29 F.3d 917, 92¢th Cir. 2000).

“[A]ssigning more, or more burdensome, work responsikslittean adverse employment

action.” Davis 520 F.3d at 1089, 1090. Transfef job duties and undeserved low

performance evaluations may also ddaote adverse employment actiorSee Yartzoff y.

Thomas809 F.2d 1371, 137@th Cir. 1987). The relocation of one’s working space
may constitute an adverse glosyment action where it materially affects the terms,
conditions, or privileges of employmerfbee Chuang?25 F.3d at 1125-26.

Mr. Knight does not point to a specific adverse employment action that he
attributes to racial discrimination; notably, he does not contend that this demotion
suspension constituted adverse employraetions in the context of his disparate

treatment claims. SeeKC Resp. at 13.) Rather, Mr. it argues that he suffered an
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adverse employment action because he“desied opportunities texercise the full
responsibilities of his position” throughsaries of actions by Defendantsd.Y Mr.

Knight cites the following as evidence ahwerse employment actions: (1) Mr. Kenoy

denied him the opportity to provide input in sergeantsieetings (2/18/11 Knight Dep.

238); (2) Mr. Kenoyer assigned secutfficers to test the duress alarns @t 239-41);
(3) Mr. Kenoyer and Mr. Faquir did nfllow up with him after he reported a
disciplinary issueid. at 246-49); (5) Mr. Kenoyer met with Officer Martin regarding
security at the YSAd. at 250-51); (6) Mr. Kenoyer told Mr. Knight to go to Federal
Way during his shifti@. at 257); (7) revisions to the master schedule made Mr. Knig
shift start an hour earlierd{ at 323); (8) Mr. Stamper artater Mr. Kenoyer conducted
the weekly sergeants’ meegi at noon on Wednesdaysd®per Dep. 13); (9) Mr.
Stamper promoted Officer Min to acting sergeantd at 39-40); (10) Mr. Stamper, M
Kenoyer, and Mr. Willard met formally or “grab[bed] aap of coffee” outside of Mr.
Knight's presenceid. at 50; Willard Dep. 44-46); andXLonly Mr. Willard was allowe(
to serve as acting chief (Stamper Dep) @lIsewhere in his response, Mr. Knight
attributes acts such as Mr. Kenoyatisapproval of his memorandum to Officer
Hampton, being denied overtimpay, and being forced to skeaan office with the other
two sergeants to discriminatory motivedr. Knight does not list in his response any
incidents of adverse employment actiaomgolving Ms. Brown or Mr. Faquir.

As a threshold matter, the court finds thatumber of the incidents that Mr.

Knight lists are not “adverse employmentiaes” within the meaning of Title VII

ht's

s

because Mr. Knight has not shown how thenaterially affect[ed] the compensation,
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terms, conditions, or privileges of employmenD&avis, 520 F.3d at 1089. For exampl
Mr. Knight's allegations thatir. Kenoyer directed him to gim a King County facility in
Federal Way during his work hoursthat Mr. Kenoyer hadesurity officers conduct
duress alarm testing over a weekend wikienKnight was not on duty, and that
managers did not follow up with him aldaudisciplinary report are not adverse
employment actions within theeaning of Title VII. In ddition, Mr. Knight does not
explain how Officer Martin’appointment as acting sergeant after Mr. Knight had
already been promoted to sergeant affé@dilr. Knight's compensation, terms,

conditions, or privileges of employment. Bdiugh Mr. Knight may have felt slighted k

these actions, none can be said to have ra#lyeaffected his comgnsation or the terms

conditions, or privileges of his employmer8ee, e.g., Chuang25 F.3d at 1126
(university’s failure to infornplaintiffs of the resultsf an investigtion did not
materially affect the compensation, termmsnditions, or privileges of plaintiffs’ of
employment).

With respect to Mr. Knight's allegatiomsgarding the shareaffice space, it is
undisputed that all three se@ants shared a single officeasg, and all three sergeants
complained about thshared office to no avail. Mr. Knight's reliance@muangfor his
contention that the shareffioe constituted an adverse employment action is, therefc

misplaced. IrChuang the relocation of plaintiffdaboratory was an adverse

1n any event, Mr. Kenoyer explains thatdent Mr. Knight to Federal Way to work
with the custodial staff at SeattKing County Public Health Clia because the staff repeated
tripped security alarms atght. (2d Kenoyer Decl. § 3.) MKenoyer asked Mr. Knight to

)y

Py

bre,

Yy

come up with a solution to prevehe false alarms from occurringd )
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employment action where it disrupted importatgoing research projects, resulting i
delay, loss of experimental subjects, deafalesearch grants, and damage to fragile,
expensive research equipmefthuang 225 F.3d at 1125-26. Here, by contrast, Mr.
Knight has not explained how the shardfice materially affected the terms or

conditions of his employment.

The court agrees, however, viewing the evateim the light most favorable to Mr.

Knight, that Mr. Knight's testimony that he widenied an opportunitp provide input a
meetings; that Mr. Stamper,rMKenoyer, and Mr. Willard metutside his presence; th
adjustments to the master calendar changedHiit in ways thainconvenienced him;
that he was not offered anpgrtunity to serve as acting chief; and that he was denieg
overtime constitutes evidence of actions thatemally affected the terms, conditions, ¢
privileges of employment.

. Similarly Situated Individuals / Other Circumstances

Under the fourth prong of thdcDonnell Douglagprima facie case, the plaintiff
must show either that “sinaitly situated individuals outside [his] protected class wer
treated more favorably, or [that] other circumstances surrounding the adverse
employment action give rise to arference of discrimination.’Peterson358 F.3d at
603. “Whether two employees are similariyated is ordinarilya question of fact.”
Beck v. United Food & Commeat Workers Umon Local 99,506 F.3d 874, 885 n. 5
(9th Cir. 2007). In general, “individuals asenilarly situated whethey have similar

jobs and display similar conductVasquez v. County of Los Angel@49 F.3d 634, 641

=}

1%

(9th Cir. 2003). The employeesiles need not be identicaiyt they must be similar “in
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all material respects.Moran v. Selig447 F.3d 748, 755 (9th Cir. 2006ge also
Aragon v. Republic Silver State Disposal, 1202 F.3d 654, 660 (9th Cir. 2002).

Mr. Knight argues that Mr. Willard wass similarly situated employee who was
more favorably treated by more seniommagement “by incluen in management
decisions, meetings, and access to the full dppiies afforded to a sergeant.” (KC
Resp. at 14.) The court concludes, however, that Mr. Willard was not similarly sity
to Mr. Knight “in all material respects” ithe context of Mr. Knight's allegations of
disparate treatment by the King County DefendaBee Moran447 F.3d at 755. First,
Mr. Willard was the most seniaf the three security sergea, and Mr. Knight was the
most junior. As the most senior sergedmt. Willard had certain privileges under the
CBA, including first choice of shift and wio assignments, such #® opportunity to
serve as acting chief. Mr. Knight, by contragas the last of three sergeants to enjoy
those privileges. Second, Mr. Willard workend day shift, while Mr. Knight worked
during the night when the courthouse waseathsBecause Mr. Willard worked the sar
hours as the FMD managers, tireed opportunities fanformal contact with manageme
and other staff that Mr. Kniglatid not have. Tis, because Mr. Willard was the senio
sergeant and worked the dayfshhis role was materially different in two important
respects from Mr. Knight's, and therefore was siotilarly situated to Mr. Knight with

respect to Mr. Knight's allegations reging exclusion from informal meeting$.

12 Although Sergeant Meyer is Caucasian, Mr.dfidoes not point to him as a simila
situated individual. To the contrary, Mr. Knigtdntends that Sergedueyer is not similarly

ated

ne

[

=

y

situated because he was based at tiizddd not at the downtown courthous8edWillard
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Mr. Knight has not presented evidence sarfipg a conclusion that he was trea
worse than similarly siiated Caucasian employees withgect to his other allegations
disparate treatment by the King County Defenslamdir. Knight testified that he had nc
idea how his overtime pay comparedatty other sergeant or officerS€e2/18/11
Knight Dep. 307.) In additiorthe evidence is undisputedatrall three sergeants share

the same office, desk, and computer; thiuglr. Willard took the only desk key home

ed

of

d

with him, both Mr. Knight and Sergeant Meyeould have been locked out of the shared

desk. With respect to scheduling authgrér. Knight does nopoint to any evidence
that Sergeant Meyer was allowed to assign simftese master schedule. Mr. Knight al
does not point to any evidence regarding 8ang Meyer’s input in weekly sergeants’
meetings, that Sergeant Meyer was allowed to serve as acting chief, or that Mr. Kg
treated the disciplinary decisions of Caucasiargeants differentlyFinally, Mr. Knight
testified that the changesdghift times in the master @aldar “constituted discriminatiof
to everybody.” (2/18/2011 Knight Dep. 333-) For these reasons, the court conclug

that Mr. Knight has not met his burdenestablish that the iKg County Defendants

treated similarly situated sexgnts outside of his protected class more favorably. The

court concludes, therefore, that Mr. Knidfats not met his burden to establish a prim4

SO

snoyer

les

i

Resp. at 8.) Sergeant Meyer apgeaowever, to be a more apngoarator in material respect
because he, like Mr. Knight, was junior to Mrillfd and did not work the day shift at the Kii
County Courthouse, and thus, like Mr. Knight, did not have the same access to opportuni
to informal contact with manageent that Mr. Willard enjoyedSee Moran447 F.3d at 756
n.14 (observing that another group of African-American baseball players would have bee
similarly situated to plaintiffs, and that plaffg’ Title VIl claim failed because it rested on a

5

g
ties and

n

comparison to players whose situation differeshfiplaintiffs’ in two material respects).
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facie case of disparate treatment by. Bown, Mr. Faquir, Mr. Stamper, or Mr.
Kenoyer.

b. Legitimate nondiscriminatory reason

If a plaintiff produces evidence sufficieto establish a prima facie case under
McDonnell Douglas;[t]he burden of production, but npersuasion, . . . shifts to [the
defendant] to articulate some legitimatendiscriminatory reason for the challenged
action.” Chuang 225 F.3d at 1123-24. Althougheticourt concludes above that Mr.
Knight did not satisfy his itial burden to demorsate a prima facie case of disparate
treatment by Ms. Brown, Mr. Faquir,iMMStamper, or Mr. Kenoyer, the court
nevertheless briefly addressthese defendants’ legitimatendiscriminatory reasons fd
their actions.

First, Mr. Kenoyer explains that the wégkergeant’s meeting was scheduled §
noon for budgetary reasons. By schedulirgrtieeting at noon, King County needed

pay only one employee, Mr. Knight for wamk overtime, and did not need to pay

overtime to the other attendees. (KenoyeclD 13; 2d Kenoyer Decl. (Dkt. # 77) 1 6.

Mr. Kenoyer and Mr. Stamper explain thia¢ reason Mr. Willard, Mr. Stamper, and M
Kenoyer could meet informally or “grab a cofcoffee” was becaudbey all worked thg
day shift. As a night-shift worker whoseure did not overlap witlthose of Mr. Stampe
or Mr. Kenoyer, Mr. Knight dicdhot have this opportunity.SeeStamper Dep. 50;
Kenoyer Decl. 1 13.)

Second, with respect to the denial oedime, Mr. Faquir stat that he required

that all overtime be preapproved, and thatvas responsible for authorizing overtime

=

Ir.

U

=
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requests. (Faquir Decl. I 32.) Judy HairsteMD Secretary, reviewed the sergeants

overtime requests and found thdat. Knight received moréan twice as many hours of

overtime as his fellow sergeantHairston Decl. {1 2-3.)

Third, with respect to scheduling, Mr.iN&rd was the sole sergeant responsibls
for scheduling before Mr. Kght became a sergeant, and continued to manage the |
schedule afterward. Thus, no scheduligpomsibilities were “tadén away” from Mr.
Knight. (2d Kenoyer Decl. 1 8ee3/7/2011 Knight Dep. 342-43.)

Fourth, with respect to acting chief agsments, Mr. Stamper testified that Mr.
Willard “might have filled in one day or seething” because Mr. Willard was the senig
sergeant, while Mr. Knight wodInot have had that opporitynbecause he was the mo
junior of the three sergeants. (Stamper Dep. 63.)

Fifth, with respect to inpuat meetings and exclusidrom projects, Mr. Kenoyer
explains that the project Mr. Knight téged about (2/18/11 Kight Dep. 244) was a
large-scale electrical project, and thatlssigned electrician Mark Murphy, who is
African-American, to the project based on élisctrical expertise and experience. (2d
Kenoyer Decl. 1 2.) Mr. Kenoyer explaingtthe did not exclude Mr. Knight from the
project on the basis of his race, and tat Knight was assigned other significant
projects. d. 1Y 2, 10.)

Finally, with respect to Mr. Kenoyerpamanding Mr. Knight about his memo
memo to Officer Hampton, Mr. Kenoyer eapied (1) that security sergeants are not

allowed to unilaterally discipli& security officers becausigey are part of the same

3%

mnaster

st

bargaining unit; (2) that he rewed the security cameracogds and concluded that Mn.
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Knight's allegations were unfounded; and &&hough Mr. Knight wa told to use the
chain of command for discipline, he wast reprimanded for writing the memadSede
Kenoyer Decl. 11 20-23.)

c. Pretext

Under theMcDonnell Douglagsramework, the plaintiff bears the ultimate burde

of showing defendant’s stateglasons to be merely preteal, once defendant has give
legitimate, nondiscriminatgrgrounds for its actionsMcDonnell Douglas411 U.S. at
802-04. A plaintiff may defeat summarydgment by offering direct or circumstantial
evidence “that a discriminatorgason more likely motivatetdle employer,” or “that the
employer’s proffered explanat is ‘unworthy of credent®ecause it is internally
inconsistent or otherwise not believabléhthoine v. North Central Counties
Consortium 605 F.3d 740, 753 (9th Cir. 2010) (quotidguang,225 F.3d at 1127).
Direct evidence includes “clearly sexist, racstsimilarly discriminatory statements o
actions by the employerCoghlan v. Am. Seafoods C41,3 F.3d 1090, 1095 (9th Cir.
2005). Only a small amount of direct evideiceaecessary in ordéo create a genuine
issue of material fact as to pretexd. By contrast, circumstéial evidence is evidence

“that tends to show that the employer’'sfpeced motives were not the actual motives

because they are inconsistent or otherwise not believaBledivin v. Hunt Wesson, Ing.

150 F.3d 1217, 1222 (9th Cir. 1998). “Cinestantial evidence giretext must be
specific and substantial in ordersurvive summary judgmentBergene v. Salt River

Project Agric. Improvement & Power DisR72 F.3d 1136, 1142%9Cir. 2001). Merely
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denying the credibility of the employer’s fiiered reasons is insufficient to withstand
summary judgmentLindsey v. Shalmp9 F.3d 1382, 138®th Cir. 1994).
Mr. Knight does not address the issugdtext in his response to the King

County Defendants’ motion for summary judgmh on his disparate treatment claims.

(SeeResp. (Dkt. # 68) at 13-141h response to the court’s questions at oral argument,

Mr. Knight's counsel relied on Mr. Willard*sad day” comment as evidence that the

actions of Ms. Brown, Mr. Faquir, Mr. &nper, and Mr. Kenoyer were motivated by

discriminatory reasons or that their explanations for their actions are inconsistent qr

otherwise unbelievable. Mr. Knight doest explain how Mr. Willard’s January 2008
“sad day” comment, which was not disclosedVr. Knight or any of the King County
Defendants until March 2009, constitutesésiiic and substantial” evidence of

discriminatory intent, inconsistency, or lagkcredibility on the pd of any defendant

other than Mr. Willard.See Anthoing05 F.3d at 7538ergene272 F.3d at 1142. Thus,

even if Mr. Knight had met his initial burdén establish a prima facie case of disparate

treatment, he has not met bisrden under Step 3 of tcDonnell Douglagramework
to show that the King County Defendants’ reasons fair @ictions were pretextual.

The court concludes, therefore, that. Mnight has not met his burden under th

McDonnell Douglagramework to demonstrate that there exists a genuine dispute g

material fact that Ms. BrowrMr. Faquir, Mr. Stamper, or Mr. Kenoyer subjected him

disparate treatment on the basis of race iratimh of Title VIl and 8§ 1981. Accordingl

the court grants the Ms. Brown, Mr. Faqur. Stamper, and Mr. Kenoyer’s motion fqr

summary judgment othese claims.
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2. Mr. Willard

The court turns now to Mr. Knight'saim that Mr. Willard subjected him to
disparate treatment on the basis of iacéolation of Title VII and § 1981.

a. Prima Facie Case

Mr. Knight alleges that Mr. Willardubjected him to an adverse employment
action by (1) taking away authority for tintesets (Willard Dep. 46-48); (2) refusing to
allow Mr. Knight to schedule officers (WilldrDep. 20-21); (3) depting Mr. Knight of
a viable workspace by taking home the kewg tirawer in the sergeants’ shared desk
(Willard Dep. 46; Knight Decl. 1 6);nal (4) making the “sad day” commenGeg
Willard Resp. at 7-8.)

The court concludes, viewing the evidence in the light most favorable to Mr.
Knight, that only Mr. Willard’sassumption of Mr. Knight'authority for timesheets risg
to an adverse employment action withie theaning of Title . Mr. Knight was
responsible for managing timesheets for the officers on his shift, but Mr. Willard
assumed responsibility for managing the tineets for two officers. A jury could
reasonably conclude that this action “mgiy affected” the terms, conditions, or
privileges of Mr. Knight's employment assacurity sergeant. Mr. Knight's three
remaining allegations, however, are not sigint to establish an adverse employment
action. First, Mr. Knight has not showtmat Mr. Willard’s retention of scheduling
responsibilities that he already possessed b&for&night became a sergeant affecte
Mr. Knight's terms, conditions, or privilegeof employment. Second, Mr. Knight doe

not explain how a comment that he did not heeat was not aware of materially affect

S

==

U
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the terms or conditions of his employmerfinally, the evidenc#Ir. Knight cites in

support of his contention that Mr. Willardrded him his workspace states only that Mr.

Willard took the shared key hee with him on occasion. Awoccasional lack of access
a desk drawer cannot be said to “materiaffgct’” the compensatn, terms, conditions,
or privileges of employment. Further,discussed above, Sergeant Meyer was also

affected when Mr. Willard tookhe key home with himSee Davis520 F.3d at 1089.

With respect to the fourtprong of his prima facie case against Mr. Willard, M.

Knight relies on the circumstances sunding the adverse employment action rather
than a comparison to a similadituated Caucasian individugbee Petersqrd58 F.3d a
603. Specifically, Mr. Knight argues thag¢cause Mr. Willard made the “sad day”
comment when Mr. Knight was promotedisiteasonable to infer that any adverse
employment actions takeoy Mr. Willard were taken on aocunt of Mr. Knight's race.
The court agrees. Accordinglhe court concludes that Mr. Knight has met his burdg
establish a prima facie case of disparatdnreat by Mr. Willard. Because the evidenc
supports a finding that Mr. Willard supervised Mr. Knighat least during his
probationary period, Mr. Knight has also rhet burden to establish a prima facie cas

disparate treatment against King County.

13 Under Title VI, “[a]n employer is vicariolys liable for actions by a supervisor who
has ‘immediate (or successively higher) authority ekeremployee.””Dawson 630 F.3d at
940 (citingFaragher v. City of Boca Ratpb24 U.S. 775, 807 (1998)). “This distinction ‘is n
dependent upon job titles or formal structunéthin the workplace, but rather upon whether &
supervisor has the authority to demand obedience from an emploiegguotingMcGinest
360 F.3d at 1119 n.13). At oral argument, Miillard’s counsel and the King County
Defendants’ counsel conceded that, in light efelridence that Mr. Willard was responsible f
training Mr. Knight durinchis probationary periodséeKnight Decl. § 6), a genuine dispute of

=

fo

N to

e of

or

material fact exists regarding whether.MYillard was Mr. Knight’'s supervisor.
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b. Legitimate Nondiscriminatory Reason

Because Mr. Knight has met his burden tialkelsh a prima facie case of dispar
treatment against Mr. Willard, the burden shtb Mr. Willard to offer a legitimate
nondiscriminatory reason for removing Nknight’s responsibility for managing the
officers’ timesheetsChuang 225 F.3d at 1123-24. MWillard explains that the
officers—both of whom are African-Ameao—were unhappy with how Mr. Knight

processed their time sheets, and thaadseimed responsibilifgr the officers’

timesheets to improve moral@Nillard Dep. 46-48.) In support of this contention, Mr.

Willard offers the declaration ane of the officers, Ted Griffi who states that he ask¢
Mr. Willard to take over management of hilme sheets because Mr. Knight repeated
made errors on his time sheets and took too long to approve them. (Griffin Decl. (
82) 11 2-5.) Because theran at step two of thcDonnell Douglagramework is one
of production, and ngiersuasion, the court concludeattMr. Willard has satisfied his
burden to produce a legitimate nondisgnatory reason for his action.

c. Pretext

As explained above, a plaintiff may datssummary judgment by offering direct
or circumstantial evidencedha discriminatory reasanore likely motivated the
employer. Anthoine 605 F.3d at 753. Direct evidenoeludes clearly racist statement
or actions by the employer, and only a smaatlount of direct evidence is necessary ta
defeat summary judgmen€oghlan,413 F.3d at 1095.

Here, Mr. Knight argues that Mr. Willard*sad day” commens direct evidence

of Mr. Willard’s discriminatory animus. (Ward Resp. at 8.) The court agrees. The

nte

D
o

”
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Dkt. #
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court therefore denies Mr. Willard’s motiéor summary judgment ith respect to Mr.

Knight's § 1981 disparate treagmt claim. In addition, beoae, viewing the facts in the

light most favorable to Mr. Knight, Mr. Wiltal was Mr. Knight's supervisor, at least
during his probationary period, the cbdenies King County’s motion for summary

judgment on Mr. Knight's Title VIl and 8 B4 disparate treatment claims to the extef
they are premised on vicarious liability fidr. Willard’s discriminatory actions.

C. Hostile Work Environment Claims

Mr. Knight alleges a claim for hostile wognvironment in violation of Title VII
against King County and claims for hostilenwe@nvironment in viation of 8§ 1981 and
the Washington Law Again&liscrimination (“WLAD”), ch. 49.60 RCW, against King

County, Ms. Brown, Mr. Faquir, Mr. &mnper, Mr. Kenoyer, and Mr. Willard.

To prevail on a hostile wkplace claim premised on race, a plaintiff must shoyv:

(1) that he was subjected to verbal or phgistonduct of a racial nature; (2) that the
conduct was unwelcome; and (3) that the cohdias sufficiently severe or pervasive |
alter the conditions of the plaintiffemployment and create an abusive work
environment.Vasquez349 F.3d at 642. To determimdaether conduct was sufficiently
severe or pervasive to violate Title VIQurts look at all the circumstances, including
“the frequency of the discriminatory corayits severity; whether it is physically
threatening or humiliating, or a mere offéve utterance; anslhether it unreasonably
interferes with an empl@ge’s work performance.Harris v. Forklift Sys., In¢.510 U.S.
17, 23 (1993). In addition, “[the workgnenvironment mugioth subjectively and

objectively be perceived as abusiv&/asquez349 F.3d at 642 (quotirBrooks 229

1”4

<

o
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F.3d at 923). Conduct that is not sevar@ervasive enough tweate an objectively
hostile or abusive work environmigs beyond Title VII's purview.Harris, 510 U.S. at
21-22. A § 1981 hostile work environmenioh has the same elements as a claim u
Title VII. Johnsorv. Riverside Healthcare Sy834 F.3d 1116, 11223 (9th Cir. 2008)
Similarly, a hostile work environment claiomder the WLAD has substantially the sar
elements as a claim under Title Vibee Davis v. W. One Auto Groj66 P.3d 807, 81
(Wash. Ct. App. 2007).

There is no dispute that Mr. Knightuod Defendants’ conduct unwelcome. Th
parties dispute, however, whether Mr. Knighah satisfy the first and third elements of
the prima facie case in light of Mr. Knight's testimony that no one at King County ¢
made a racial comment to him or in piesence. (2/18/2011 Knight Dep. 206.)

Mr. Knight relies primarily orRaniola v. Bratton243 F.3d 610, 621 (2d Cir.

2001). InRaniola a female police officer's supervismpeatedly made overt sex-basg

comments to the officer; the officer saw a sexual slur written over her name in an ¢
police ledger; and her namedsexually offensive languagppeared next to her namg
and the name of the other female officetha precinct on a postadvertising a police
event. Id. at 618. In addition, the two femesofficers were given exceptionally
demanding workloads and assigned work et normally assigned to much less ser
officers. Id. at 619. The Second Circuit held that, by virtue of the open sex-based
comments made by the female officer's sum®r and co-workers, a reasonable jury

could infer that the other abuse Ms. Raaislffered was also on account of skk.at

nder

|

e

ver

2d

fficial

ior

621;see also Davisl66 P.3d at 809, 812 (inference thats of supervisor were racially
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motivated was appropriate where plainti§igpervisor made muyiie racially charged
comments in plaintiff's presence).

Mr. Knight contends that Mr. Willard’s &l day” statement &kin to the open
sex-based commentsRaniola and that, as a result, a jurgn infer that other negative
events Mr. Knight experienced were on accafmmace. Mr. Knight lists the following
conduct as harassing and race-basedM(1Willard took over the management of
schedule and timesheets for gdezurity officers; (2) Mr. Willard “countermanded” Mr.
Knight's attempts to correeind/or discipline officer misbelvior; (3) Mr. Stamper, Mr.
Kenoyer, and Mr. Willard excluded Mr. kght from meetings; (4) Mr. Kenoyer once
directed Mr. Knight to travelb King County fatities in Federal Ww during his shift;
and (5) Mr. Willard on occasion, locked Mgnight out of the seregants’ shared desk.
(KC Resp. at 17-19; Willal Resp. at 11.)

The court concludes, viewing the evidence in the light most favorable to Mr.
Knight, that Mr. Knight has not presented ende sufficient to safy the elements of 3
prima facie case of hostile work environmenaiagt any of the Defedants. First, the
sole alleged incident of “verbar physical conduct of a cal nature” is Mr. Willard’s
“sad day” comment, which Mr. Knight did hbear and did notdow about until a year
after the comment was made. Mnight's case is thus unlikRaniolg in which

comments and insults of an overtly sexuatrehad been made in the plaintiff's

1 As discussed above, Mr. Knighallegations that Mr. Kigiht was forced to share an
email address with Mr. Willard, that Mr. Willaréported that Mr. Knight had left work early,

and that Mr. Knight was not pafdr approved overtime are nedipported by the cited evidencg.

|

(See supran.5 & n.6.)
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presence on multiple occasions, giving risarianference that oth@busive conduct w4
sexually-basedRaniola 243 F.3d at 621see also Davisl66 P.3d at 812. Second,
under theHarris factors of frequency, severity,glee of threat or humiliation, and
interference with work perforance, the cited conduct wast objectively abusive such
that it would alter the conditiored Mr. Knight's employment.Harris, 510 U.S. at 23.
The court notes that the Ninth Circuit lermed grants ofummary judgment to
defendants where the plaintiffs were sutgddo conduct that véamuch more overtly
racially related, severe, and pefnvasthan the conduct alleged hei®ee Vasque349
F.3d at 643 (comparing casellanatt v. Bank of Am., NA39 F.3d 792, 799 (9th Cir.
2003) (same). Because Mr. Khighas not met his burden to establish a prima facie
that he was subjected to verbal or physical conduct of a racial nature that was sev
pervasive enough to create an objectively hostilabusive work environment, the cou
grants Defendants’ motions for summargigment on Mr. Knight's hostile work
environment claims.

D. Retaliation Claims

Mr. Knight alleges a claim for retaliation violation of Title VIl against King
County. Mr. Knight also alleges claimg f@taliation in violation of § 1981 and the
WLAD against King County, Ms. Brown, andriMFaquir (collectively, for purposes of

the court’s discussion of rdiaion, “King County”).

15 At oral argument, Mr. Knighs counsel conceded that tvas not aware of any caseq
finding a hostile work environment where no ed@r sexual comments were made in the

LS

case

ere or

rt

plaintiff's presence.
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Title VII prohibits employers from discrimating against an employee because th:
employee “has opposed any practice madenlawful employment practice by [Title
VII], or because he has made a charge, tedtifissisted, or partiaped in any manner i
an investigation, proceeding, or hearing under [Title VII].” 42 U.S.C. § 2000e-3(a)
Courts apply the three-stdfcDonnell Douglasurden-shifting angkis to retaliation
claims. Davis v. Team Elec. Cdb20 F.3d 1080, 1088-89 (9@ir. 2008). Under this
analysis, the employee musst establish a prima fagicase of retaliationld. at 1089.

If he or she does so, the employer must aldie a legitimate, nonretaliatory reason fg
the challenged actiond. If the employer satisfies thimirden, the employee must shd
that the proffered reason is migra pretext for retaliationld. In the Ninth Circuit, the
Title VII framework is used when anaiyg a retaliation claim under § 198Manatt
339 F.3d at 800-01. Similarly, Washingtaruds rely on federal decisions interpretin
Title VII to decide issues under WLADSee Glasgow v. Georgia-Pacific Cqrf93
P.2d 708, 711 n.2 (Wash. 1985).

1. Prima Facie Case

“To make out a prima facie case of retabatian employee must show that (1)
engaged in a protected activity; (2) bimployer subjected him to an adverse
employment action; and (3) a causal link exisetween the protected activity and the
adverse action.’'Davis 520 F.3d at 1093-94.

Mr. Knight has met his burden to establibe first two elerants. Mr. Knight

engaged in protected activities when he clamed about racial discrimination to his

t

1504

=

w

y

supervisors, submitted a grievance t® tmion, and filed an EEOC charggeeRay v.
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Henderson217 F.3d 1234, 1241 n.3 (9th Cir. 20004r. Knight was subjected to an
adverse employment action when he wasated from sergeant to dispatcher and
suspended for 20 daySee idat 1243 (holding that an aafi is cognizable as an adve
employment action in the context of a retatiatclaim if it is reagnably likely to deter
employees from engaging in protected activity).

The element of causation presents aarigsiestion. The Ninth Circuit has
recognized that isome cases “causation can beiired from timing alone where an
adverse employment action follows on the heels of protected actiMtiidrimo v.
Aloha Island Air., InG.281 F.3d 1054, 1064-65 (9th C2002). Nevertheless, “timing
alone will not show causian in all cases[.]’Id. at 1065. Instead, a plaintiff must sho
that the adverse employment action “occufeady soon after the employee’s protectg
expression.”’ld. (quotingPaluck v. Gooding Rubber C&221 F.3d 1003, 1009-10 (7th
Cir. 2000));see also Clark Cnty. School Dist. v. Breedg32 U.S. 268273 (2001).

Here, the proximity in time between Mr. ight's complaints and King County’s

adverse employment actions presents sufficient evidence that a jury could infer cal

As discussed above, the timeline in this dases follows: (1) Tha King County Sheriff's

Office initiated an investigation of Mr. Knight by Octal®0, 2008. (2) Shortly therafte

the Sheriff's Office reported the Data Unit//A-incident to FMD.(3) On October 29,
2008, Mr. Knight filed his union grievance alleging disparate treatment. (4) In Janl
2009, Ms. Eakes presented her report findiligKnight's actions had violated the King

County Code and FMD policies. (5) InrgaMarch 2009, Mr. Knight reported Mr.

[Se

WV

d

usation.

b

lr’

lary

Willard’s “sad day” comment to Mr. FaquiDefendants hired outside investigator Ms.
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Dolliver to investigate the “saday” comment and Mr. Kniglst union grievane. (6) On
March 3, 2009, Ms. Brown and Mr. Faquioposed Mr. Knight's tenination. (7) On
March 24, 2009, Mr. Faquaonducted Mr. Knight's.oudermillhearing. (8) On May 1
2009, FMD concluded that Mr. Willard had dethe “sad day” comment, and propos
Mr. Willard’'s demotion and suspension.) ®On May 22, 2009, Mr. Knight filed his
EEOC charge. (10) On May 28009, Mr. Willard retired ratlr than accept discipline.
(11) On June 5, 2009, Mr. Faquir informigld. Knight that he would not be terminated
but rather would be demoteddasuspended. Because thisdlime demonstrates that a
adverse employment action occurredrifasoon” after a protected activityjllairimo,
281 F.3d at 1064-65, the court concludes katKnight has met his burden to establis
causation and a prima faaase of retaliation.

2. Legitimate, Nonretaliatory Reason

Next, the burden shifts to King Courtty produce evidendhat it demoted and
suspended Mr. Knight for a lggnate, nonretaliatory reasomavis, 520 F.3d at 1094.
King County has met this bden by presenting evidencesiapport its stated reason fof
demoting and suspending Mr. Knight: namelwgtthir. Knight's entry into the Data Un
and AFIS Unit and requests fmformation to assist Seattonding violated the King
County Code and King Cotyis Code of Ethics. ee generallrown Decl.; Faquir
Decl.) Ms. Brown explains that the pghment was severe because Mr. Knight's
conduct seriously undermingde critical working relationship between the King Cour

Sheriff's Office and FMD. (Brown Decl. ¥8.) Further, Ms. Brown has offered King

<

5h

nty

County’s Personnel Guidelines, which settlidhe procedure for disciplining career
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service employees, the causes for whichraaraservice employee may be disciplined
and the types of disciplinary actions avhita (Brown Decl. Ex. B.) King County’s
Personnel Guidelines do not require pesgive discipline before terminating,
suspending, or demoting a career service employde.sée als@®d Faquir Decl. § 7 &
Ex. B.) The court concludesahKing County has met its kden to produce a legitimat
nonretaliatory reason for Mr. Kght's demotion and suspension.

3. Pretext

Finally, the burden returns to Mr. Knigtat show that King County’s proffered
reason for his demotion and suspensi@s a pretext for retaliatiorDavis 520 F.3d at
1094. “The plaintiff may show pretext edh(1) by showing that unlawful discriminati
more likely motivated the employer, or (&) showing that the employer’s proferred
explanation is unworthy of credence be@aiiss inconsistent or otherwise not
believable.” Dominguez-Curry v. Nev. Transp. Depi4 F.3d 1027, 1037 (9th Cir.
2005). “An employer may be held liable undéle VII even if it had a legitimate reas
for its employment decision, as long asligitimate reason was a motivating factor i
the decision.”ld. at 1040. “Circumstantial evidenoé pretext must be specific and
substantial in order to survive summary judgmeergene272 F.3d at 1142. Merely
denying the credibility of the employer’s fi@red reasons is insufficient to withstand
summary judgmentLindsey,29 F.3d at 1385. The cowdncludes that Mr. Knight has
not met his burden to demonstrate thatg<County’s reasons for his demotion and

suspension were pretebor retaliation.

p
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Mr. Knight contends, first, that thengoral proximity between his protected
activity and his demotion and suspension, @Jas sufficient evidence that the King
County Defendants’ reason for their action westextual. (KC Resp. at 15.) Mr. Knig
relies onDawson v. Entek Intern630 F.3d 928, 936 (9th Cir. 2011). Dawson the
plaintiff called in sick, butlid not follow the employer’s pcedure for taking a one-day
unscheduled absenchl. at 933. The next day, he tadperson in human resources tf
he wanted to file a complaint becausedupervisor and coworkers had been calling |
names based on his sexual orientatilwh. Two days after that, the employer fired the
plaintiff, ostensibly for not following thproper procedure tieeport his day off.Id. at
933-34. The Ninth Circuit held that “tlgeavity of Dawson’s complaints coupled with
the time frame are suchat a reasonable trier of fadudd find in favor of Dawson on
his retaliation claim.”ld. at 937. See alsdell v. Clackamas Cnty341 F.3d 858, 862-
864, 866 (9th Cir. 2003) (temporal proxiynsufficient where plaintiff had positive
training scores prior to complaint of rache@rassment, but poor reviews, suspension,
termination closely followed platiff's complaint). Mr. Knght points out that his EEO
charge immediately preceded the decisiosugspend and demote him. (KC Resp. at
(citing Knight Decl., Attachs. A, B at 3).Mr. Knight, however, filed his May 2009
EEOC charge after Ms. Brown and Mr. Facdwad already proposedshiermination, ang
Ms. Brown and Mr. Faquir decided to impdssssevere discipline after he filed the
charge. The court therefore concludes that temporal proximity, alone, does not pe

inference of pretext in this case.
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Second, Mr. Knight argues that King County’s proffered explanation is
“incredible” because the punishment he reediwas more severeah was justified for
“walking into a Sheriff's Office unit and &g questions to trand straighten out
whether a person in jail in California should be held in custody and extradited to
Washington because the felordrewarrant in a different nagigarticularly in light of
his previous good record. (KC Resp. at 15sE& id.at 9-11.) Mr. Knight has not,
however, offered evidence, aside from his @paculation, that he was subjected to
disproportionately severe discipline in lighfthis violations of the King County Code ¢
Ethics and the FMD Security Policy and Redares. As the Ninth Circuit has made
clear, “merely denying the crigmlity of the employer’s proffered reasons is insufficier
to withstand summary judgmentl’indsey,29 F.3d at 1385.

Finally, Mr. Knight suggests that KinQounty’s reason for his demotion and
suspension is pretextualdaise “Defendants considered Knight's grievance and EE
charge at the same time asyltonsidered how to disciplifénight for his entry into the
Data/AFIS unit, discussing both matters dgrmeetings.” (KC Resp. at 14 (citing Bro
Dep. 70:7-10).) Mr. Knight, however, mischaterizes Ms. Brown’s testimony. Ms.
Brown testified that Ms. Whitfield, King @inty’s human resources director, reminde
the group of managers who seeconsidering Mr. Knight'sliscipline that Mr. Knight's
grievance and any potential digne were two separate issues, and that the “purpos
the meetings] was to discuss the discipné not the grievance.” (Brown Dep. 70:7-

21))
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Because Mr. Knight has natet his burden under tivcDonnell Douglas
framework to demonstrate that he was dewchated suspended in retaliation for filing I
2008 union grievance and 20B&0C charge, the court grants King County, Ms. Bro
and Mr. Faquir's motion for summary judgmemt Mr. Knight's claims for retaliation
under Title VII, 8 1981, and the WLAD.

E. 8 1983 Unlawful Employment Practices

Mr. Knight alleges claims for unlawful esfoyment practices in violation of 42
U.S.C. § 1983 against King County, MsoBm, Mr. Faquir, MrStamper, Mr. Kenoyer,
and Mr. Willard. To state a claim under 8B9a plaintiff must prove that a defendan
while acting under the color of law, deprivieain or her of the rights secured by the
Constitution or laws of the United Statéd/est v. Atkins487 U.S. 42, 48 (1988). For
individual liability, the defendat must have played amtegral” role in and been
personally responsible for the deprivatiatones v. Williams297 F.3d 930, 934-35 (9t}
Cir. 2002). Because 8§ 1983itsudo not allow for the impason of vicarious liability, a
plaintiff making a claim against a governmefficial in his or her individual capacity

requires a showing that each governmentifidefendant, through his or her own

individual actions, has violated the Constitutid®ee Starr v. Bac®33 F.3d 1191, 1195

(9th Cir. 2011) (quotind\shcroft v. Igbal129 S. Ct. at 1948).
As a threshold matter, Mr. Knight's cowstated at oral argument that Mr.
Knight makes no claims under § 1983 thatdis¢inct from his claims under Title VII, §

1981, and WLAD. Thus, because the chwas determined that summary judgment is

is

wn,

—F

—

appropriate (1) on MKnight's Title VII, 8 1981, and WLAD claims for hostile work
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environment and retaliation agat all Defendants, and (2) &r. Knight's Title VII and
§ 1981 claims for disparate treatment agauiis Stamper, Mr. Kenoyer, Ms. Brown, a
Mr. Faquir, the court grants those Defemtgamotion for summaryudgment on Mr.
Knight's corresponding claims under 8 198he court turns, therefore, to whether M
Knight's claims for violatbns of 8 1983 against Mr. Willd and King County survive
summary judgment.

1. Mr. Willard

Mr. Knight states that thelements of his 8 1983 claim against Mr. Willard mir
his Title VII claim for disparatéreatment. (Willard Resp. at 12e alsdNillard Reply
(Dkt. #73) at 8 n.1.) Because the calehied Mr. Willard’s motion for summary
judgment on Mr. Knight's disparate treatment claim under Title VII, the court also @
Mr. Willard’s motion for summgy judgment on Mr. Knight'slisparate treatment claim

under § 1983.

2. King County

Mr. Knight contends that King County lisble for unlawful employment practic
under 8§ 1983 because anmayee with final policymaiag authority, Ms. Brown,
committed or ratified the discriminatory act& municipal entity may be held liable
under 8§ 1983 for its employéexctions where one of its customs or policies caused 4
violation of the plainfi’s constitutional rights.Delia v. City of Rialtp621 F.3d 1069,
1081 (9th Cir. 2010) Even in the absence of afficial policy or custom, “an
unconstitutional government policy [can] inéerred from a single decision taken by th

highest officials responsible for setting policy in that area of the government’s busi

[Or

enies

D
2}

e

ness.”
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City of St. Louis v. Praprotnjld85 U.S. 112, 123 (1988). “Under this paradigm,
however, ‘municipal liability attaches onlyhere the decisionmaker possesses final
authority to establish mutipal policy with respect to the action orderedDelia, 621

F.3d at 1081 (quotinBembaur v. City of Cincinnat#475 U.S. 469, 481 (1986)). With

C)

respect to the “final policymak” prong, the Supreme Courtdhaade clear that the “fa
that a particular official—ewea policymaking official—has dcretion in the exercise of
particular functions does not, without morejegrise to municipal liability based on an
exercise of that discretion he official must also be sponsible for establishing final
government policy respecting such activity efthe municipality can be held liable.”
Pembauy 475 U.S. at 4883 (citations and foabte omitted).

Mr. Knight asserts that Ms. Brown wasting as a final policymaker when she

committed, participated in or ratified discriminatory acts. (KC Resp. at 23.) Mr. Knight,

however, does not identify which of Mr.ildrd’s discriminatory acts Ms. Brown
committed, participated in, or ratifiedS€e id. In any event, even if Ms. Brown did
commit, participate in, or ratify discriminatoagts, she is not an official with “final
policymaking authority” for King County.

Mr. Knight relies on King County Codestion 2.16.020(D) for the proposition
that Ms. Brown, as director of FMD, héidal policymaking authority. This section,

however, states that “[t]he director of eaotecutive department, chief officer of each

administrative office, and manager of each division may exercise the powers vested in

that department, administrative office,dwision.” KCC 2.16.020(D). Thus, section

2.16.020(D), by its terms, limits the directdrthe FMD to the powrs vested in that
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division. Moreover, as the King Couribefendants point out, King County Charter
section 520 provides that only the King County Executive an@thumty Council can s¢
King County’s employment policgeregarding personnel rulesSeeKC Reply at 15;

Brown Decl. Ex. C.) Thus, although Ms. Bnownay exercise discretion in hiring, firin

and managing employees within FMD, then&iCounty Code and King County Charte

do not vest final policymaking authority witespect to employment practices in Ms.
Brown. The court therefore grants Kinguty’s motion for summg judgment on Mr.
Knight's § 1983 claims.

F. Failure to Pay Wages

Mr. Knight alleges a claim for failure fgay wages against King County. Unde
RCW 49.52.050(2), an employeho “[w]ilfully and with intent to deprive the employsg
of any part of his wages, shall pay amiployee a lower wage than the wage such
employer is obligated to pay such employeaby statute, ordinance, or contract” ma
be liable to the employee “for twice the amount of the wages unlawfully rebated or
withheld” along with costs and reasorahbttorney’s fees. RCW 49.52.050(2),
49.52.070.

Mr. Knight claims that he was entitledbe paid wages at the pay rate for a
sergeant, but that KinGounty willfully and wth the intent to deprive him of the pay h

was entitled to, paid him a loweate than he was entitléo when he was unlawfully

demoted. (Am. Compl. 11 102-105.) Mr. ht conceded at oral argument that if the

court determines that summauglgment is appropriate on histaliation claims, then his

=

e

D

14

J7
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failure to pay wages claim also falls. élbourt therefore grants King County’s motior
for summary judgment on Mr. Knightdaim under RCW 49.52.050(2).
[I. CONCLUSION:
For the foregoing reasons, the court GRIANIn part and DENIES in part the
King County Defendants’ nimn for summary judgment (Dkt. # 66) and GRANTS in
part and DENIES in part Mr. Willardotion for summary judgment (Dkt. # 46).

Dated this 27th day of June, 2011.

W\ 2.90X

1
JAMES L. ROBART
United States District Judge
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