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Law Firm, PLLC v. National Academy of Continuing Legal Education

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

THE CLAUSEN LAW FIRM, PLLC, on behalf Case No. 10-cv-01023-JPD
of itself and all others similarly situated,
ORDER DENYING DEFENDANT’S
Plaintiff, MOTION TO DISMISS PURSUANT TO
FEDERAL RULE OF CIVIL PROCEDURE
V. 12(b)(1)

NATIONAL ACADEMY OF CONTINUING
LEGAL EDUCATION,

Defendant.

l. INTRODUCTION AND SUMMARY CONCLUSION

On June 21, 2010, plaintiff Claen Law Firm, PLLC (“Claus®) filed a complaint on if
behalf and on behalf of others similarljuated against defendant National Academy of
Continuing Legal Education (“NACLE"), allegg violations of the Telephone Consumer
Protection Act, 47 U.S.C. 8§ 22&t seq, Washington Unsolicited Tdhcsimile statute, RCW
80.36.540, and Washington ConsurReotection Act, RCW 19.8&t. seq On August 2, 2010
NACLE tendered an offer of judgment pursuankéal. R. Civ. P. 68, which Clausen failed tq
accept. NACLE now seeks to dismiss the curaetion for lack of subject matter jurisdiction

pursuant to Fed. R. Civ. P. 12(b)(1) on the groundsglaintiff's individualclaims were mootg
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by plaintiff's failure to accept a complete offersdttlement tendered prior to class certificat

SeeDkt. 14; Dkt. 18. After careful considei@n of defendant’s motion, plaintiff's opposition

on.

defendant’s reply, oral argument of counsel, and the balance of the record, the Court DENIES

defendant’s motion to dismiss.

Il BACKGROUND

The material facts relevatd defendant’s motion to dismiss are undisputed. Defendant

admits that on November 6, 2009, it sent afée@mile (“fax”) to plaintiff advertising
defendant’s educational tesials and servicesSeeDkt. 3 at 8, 17-18; Dkt. 11 at 8. The part
disagree on the issue of whet the fax was unsolicitedseeDkt. 3 at 8; Dkt. 11 at 8; Dkt. 16

3; Dkt. 17 at 1 (Williamson Decl.).

On June 21, 2010, plaintiff commeed this action in the KinGounty Superior Court i

its individual capacity and as a class reprgative on behalf gburported national and
Washington classes comprising “[a]ll persamsl entities who received an unsolicited
advertisement from Defendant in a form subtsadig similar to” the fax received by plaintiff.
Dkt. 3 at 9. Plaintiff allegethat by sending an unsolicited adveztment via fax to plaintiff an
others similarly situated, dafdant violated the Telephone Canser Protection Act (“TCPA”)
47 U.S.C. § 227t seq, and the Washington Unsolicited Tele$imile statute (“Fax Statute”)
RCW 80.36.540.See idat 6-8. Plaintiff also assertsatha violation of the Fax Statute

constitutes ger seviolation of the Washington ConsemProtection Ac{*CPA”), RCW 19.86

et. seq See idat 6-7. The relief requested by pldinincludes (1) inciderdl statutory damages

in the amount of $500, or treble that amoundetermined by law, for each unsolicited fax
received by plaintiff and each member of théaral class under the TCPA and each memb,

the Washington class under the Fax StatuteGitWl; (2) declaratory relief pursuant to the
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Washington Declaratory Judgment Act (‘“DJARCW 7.24.010, that deféant violated the
TCPA and Fax Statute; (3) reasonable attorniees and costs; and (4hjunctive relief as

permitted by law to ensure that Defendant will not continue to send unsolicited féckest”144

15. Defendant removed the case to this Couthersame day the complaint was filed, and filed

its answer on June 30, 2018ee idat 1-2 (Garvey Decl.); Dki.1. Plaintiff has not yet move
for certification of the two classes.

On August 2, 2010, approximately one-and-a-hadhths after the complaint was fileg
defendant served plaintiff with an offer aidigment pursuant to Fed. R. Civ. P. 68 (the “Rulg
Offer”).! SeeDkt. 14 at 2; Dkt. 15, Ex. A. The Rule 68 Offer included a total of $3,000 fo
incidental statutory damagesymprised of $500 trebled ($15Q089r fax in violation of the
TCPA, and $500 trebled ($1,500) per fax inlation of the Fax Statute and CP8eeDkt. 15,
Ex. A at 1-2. In addition, the Rule 68 Offecinded “any and all reasonable attorneys’ fees
costs allowable under law incurred by Plaintifiitsrattorneys in this matter. Plaintiff must

move the Court for an award of such fees and costis.at 2. It also offeed “to allow the Cou

to enter an injunction that it will not send facsimiles that violate the TCPA or the Fax Stafute,

and included a catch-all provisi@asserting that defendant woufatovide Plaintiff with any
other relief which is determined by the Court tonleeessary to fully satisfy all of the individd

claims of Plaintiff in the lawsuit.ld. Defendant’s Rule 68 Offer was “deemed withdrawn

! Federal Rule of Civil Procedure 68 provides, in pertimpamt, that “[a]t least 14 days before the date
for trial, a party defending against a claim may serve aspaosing party an offer @llow judgment on specified
terms, with the costs then accrued.within 14 days after being servdle opposing partgerves written notice
accepting the offer, either party may tHae the offer and notice of acceptanpéys proof of service. The clerk
must then enter judgment.” Fed. R. Civ. P. 68(a).
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unless written notice of acceptanis received by the undersigrszfore 5:00 p.m. fourteen (4
days following the date that serei of this Offer was receivedd.

Clausen failed to accept the Rule 68 Otfehin the specifiedourteen-day periodSee
id. at 1 (Degginger Decl.). C®eptember 2, 2010, defendant filed the instant motion to dis
contending that as a result of plaintiff's faguo accept the offer, “Plaintiff no longer has a

cognizable interest in tHeigation, and its claims armoot.” Dkt. 14 at 2see alsdDkt. 18.

4)

miss,

Because federal courts do not have subjettempurisdiction over moot claims, NACLE argues

this action must be dismissed pursuant td.fRe Civ. P. 12(b)(1). Dkt. 14 at 1-2.
Plaintiff responds that NACLE’s motion to diss is premature, because plaintiff hag
had a reasonable opportunity to obtain oN&ey and move for class certificatioBeeDkt. 16 af

1. Local Rule CR 23(i)(3) of the Western Distrof Washington providethat a certification

motion is due “within one hundred eighty days iafte filing of the complaint in a class actign,

unless otherwise ordered by the court or provigedtatute. . . .” Loal Rules W.D. Wash. CR
23(i)(3). Pursuant to thRule, plaintiff would have uiitDecember 21, 2010, to file its
certification motion in this case SeeDkt. 16 at 3. Plaintiff argusethat defendant’s “prematur
motion exemplifies the defense tactic, disappbhy the U.S. Supreme Court and others, o
attempting to ‘pick off’ [named] class mems so as to moot out a class actioll” at 1.

At issue, therefore, is whedr a proposed but uncertifiethss action should be dismis
for lack of federal subject matter jurisdictiorlléaving the lapse of a defendant’s Rule 68 Off
of Judgment tendered approximgtene-and-a-half months aftthe complaint was filed and

before the deadline for filing motions for classtifieation. This issudias not been addresse

% The Scheduling Order in this case also directs counsel to this BedBkt. 13 at 2.
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directly by the U.S. Supreme Court or Ninth CitcCiourt of Appeals, antederal courts in oth
circuits have adopted conflicting approaches.
[l. JURISDICTION

Pursuant to 28 U.S.C. 8§ 636(c), the partiave consented to this matter proceeding
before the undersigned Unit&dates Magistrate Judg&eeDkt. 12 at 2. Plaintiff is a law firm
located in Seattle, Washingto®eeDkt. 3 at 7. Defendant isew York corporation with its
principal place of business in West Hempstead, New Y8deDkt. 11 at 2. The Court has
personal jurisdiction over defendant becausestgesonally availed itself of the forum of
Washington state by conducting bwese in King County, Washingtorgee id The Court has
subject matter jurisdiction pursuant to 2&8WC. § 1331, and supplemental jurisdiction over
plaintiff's state law claims pguant to 28 U.S.C. § 1367(a&3eeDkt. 3 at 7; Dkt. 11 at 2. Ven
is proper under 28 U.S.C. § 1391(f9eeDkt. 3 at 7.

V. DISCUSSION

A. Legal Standard Governing Rule b2(1) Motions to Dismiss

Subject matter jurisdiction cannot be waivet a federal court isnder a continuing
duty to dismiss an action whenever it appélaescourt lacks jurisdton. Fed. R. Civ. P.
12(h)(3);see also Snell v. Clevelariil6 F.3d 822, 826 (9th Cir. 2002). When a defendant
moves to dismiss an action for lack of subjaetter jurisdiction pursuant to Rule 12(b)(1), th
plaintiff bears the burden of proof the necessary jurisdictionakts because the plaintiff is {
party invoking the cou’s jurisdiction. See Kokkonen v. Guardian Life Ins. Co. of Afhl U.S
375, 377 (1994)in re Ford Motor Coand Citibank (South Dakota), N,&264 F.3d 952, 957
(9th Cir. 2001). Unlike Rule 12(b)(6), the districturt is not confined to the four corners of

complaint, may consider other evidence propbkdiore the court, and need not assume the
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truthfulness of the complainSee Americopters, LLC v. FAM1 F.3d 726, 732 n.4 (9th Cir.
2006). Furthermore, the existence of disputed nadtiacts will not prealde a trial court from
evaluating the merits of a challenigesubject matter jurisdictiorSee Thornhill Pub. Co. v.
General Tel. & Electronics Corp594 F.2d 730, 733 (9th Cir. 1979).

B. Defendant’s Rule 68 Offer Of Judgment

As a threshold matter, the parties disputetivbr the tendered Rule 68 Offer did, in fact,

offer plaintiff the complete relief requeste8eeDkt. 14 at 5-6; Dkt. 16 at 3-4; Dkt. 18 at 4-6
Defendant asserts that its “Rule 68 offer . . . piediPlaintiff with all the relief requested, and
Plaintiff's failure to accept the Offer establishes that Plaintiff no lohgera cognizable interest
in this litigation.” Dkt. 18 at 1, 4-6GseeDkt. 14 at 5-6. In contrast, plaintiff argues that
defendant’s Rule 68 Offer did not provide completieef, because it jlimposed the burden of
moving for attorney fees and costs on plain{@f, failed to describe what “other relief”
defendant would agree to in order‘fully satisfy allof the individual claim®f Plaintiff in the
lawsuit,” and (3) promised insufficient injunctivdied, in light of defendat’s assertion that it
has not sent faxes that \aéd the TCPA, Fax Statute, or CPA. Dkt. 16 at 3-4.

Because the Court finds that defendanttgtion to dismiss should be denied, it is
unnecessary at this time to resolve the isswehefther the defendant’s Rule 68 Offer provided
plaintiff with complete relief For the purpose of the discusmsibelow, the Court assumes that
defendant’s Rule 68 Offer did, in fagtrovide complete relief as to plaintiff's individual claims.

C. TheMootness Doctrine

Federal courts generallggdk subject matter jurisdiction to consider moot claims.

Rosemer@&eighborhood Ass’n v. U.S. Environmental Protection Agesgy F.3d 1169, 1172

® During argument on the motion, plaintiff also asked the Court to assume for purposes of this motion that

the Rule 68 Offer provided complete relief.
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73 (9th Cir. 2009). A case becomes moot wih@o longer satisfies the case-or-controversy
requirement of Article Ill, Section 2, of the &l.Constitution. Specifically, mootness occurs
“when the issues presented ardaraer live or the pdies lack a legally @gnizable interest in
the outcome.”PUC v. FERC 100 F.3d 1451, 1458 (9th Cir. 1996)he latter situation is
commonly referred to as the “personal-stake regoant,” and it assures that “federal courts
presented with disputes they are capable silveng” because they can afford the prevailing
party meaningful reliefU.S. Parole Commission v. Geraghiyi5 U.S. 388, 397 (1985).
Accordingly, if the plaintiff receives the entirelief sought in a padular action, the case
generally becomes moot becatisere is no longer anything in dispute between the pardes
generally Gator.com v. L.L. Bean, In898 F.3d 1125, 1131-32 (9th Cir. 2006ERC 100 F.3
at 1458.

The U.S. Supreme Court has also recognizedever, that this geeral rule is riddled
with exceptions, particularly ithe class action contexfee Sosna v. lowd19 U.S. 393, 402
n.11 (1975). Certification of a suit as asdaction has important consequences, because
certification is the time when “the classwfhamed persons described in the certification
acquire[] a legal status separate from thergst asserted by [the named plaintiffld. at 399.
As a result, certification fgnificantly affects thanootness determinationd.

For example, an entire action is generatty rendered moot if a named plaintiff's
individual claims become moafter a class has been certifieddause the class members ha
acquired a personal stk the outcomeSeeCounty of Riverside v. McLaughliB00 U.S. 44,
52 (1991) (“Itis true, of courséhat the claims of the named pitffs have since been render
moot . . . Our cases leave no dquimwever, that by obtaining class certification, plaintiffs

preserved the merits of the controversy for our reviewsge als®@osna419 U.S. at 402
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(providing that the case or controversy “may exis between a named defendant and a meg
of the class represented by the named plaiev#@&n though the claim of the named plaintiff h
become moot.”).

Similarly, the Supreme Court has held thatamed plaintiff whose individual claims
were mooted has standing to appeal the deniegification so long as he or she retains an
economic interest in spreading litigation caatsl shifting fees and expenses to the other
litigants with similar claims.See Deposit Guaranty Nat'| Bank v. Rgpet5 U.S. 326, 332
(1980) (holding that plaintiffs tnose claims are satisfied througitry of judgment against the
despite their objections may appea ttenial of class certificationgeraghty 445 U.S. at 397
99 (holding that “an action brougbh behalf of a class does ri@come moot upon expiration
the named plaintiff’'s substantive claim, extaough class certification has been denied. Th

proposed representative retains a personal stake in obtaining class certification sufficien

assure that Article Il values are not underminedSge also United Airlines, Inc. v. McDonald

432 U.S. 385, 393-94 (1977) (providing that altgh judgment was entered on the merits in
favor of the named plaintiff, the named pliinwvas entitled to appeal a denial of class
certification). In addition, whered&operandGeraghtyaddressed the issue of whether a na
plaintiff retained jurisdttion to appeal the denial of slacertification fdowing involuntary
settlement of his or her individual claims, thimth Circuit recently held that “when a class
representativgoluntarily settles his or her individual claimsut specifically retains a persona
stake as identified b§eraghtyandRopet he or she [also] retaigrisdiction to appeal the
denial of class certification.Narouz v. Charter Communications, L1891 F.3d 1261, 1264

(9th Cir. 2010) (emphasis added).
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Defendant correctly argues that, ageaeral proposition, wheannamed plaintiff's
individual claims become moot prior to classtifieation, the action beesoes moot and must
dismissed because the unnamed class merabereot technically paof the action and
therefore no plaintiff can assert a camble claim against the defendastee Board of Sch.
Com’rs of City of Indianapolis v. Jacab420 U.S. 128, 129-30 (1975) (per curia@@mer v.
Cisneros 37 F.3d 775, 798 (2d Cir. 1998/and v. Monsanto C0926 F.2d 596, 598 (7th Cir.
1991). Again, this is a general rule with excepsi involving so-calletinherently transitory”
claims, as discussed below, that can swatlat rule in certain circumstances.

Because the Ninth Circuit has not addreskedspecific issue dhe interplay between
Rule 23 and Rule 68 in the precertificatiortisgt NACLE points to unreported decisions fro
other courts declining to find an exceptiothe general mootnedsctrine where a named
plaintiff's individual claims were mooted by an offer @dmplete relief prior to class
certification. These courts have generally citedftitt that the FederRlules of Civil Procedut
do not expressly limit the application of R@@ in the class action context, and proposed
amendments to make Rule 68 inapplicablel&ss actions were rejected in 1983 and 198Ze
Martin v. PPP, Inc, 2010 WL 2572524, *4-5 (N.D. Ill. 2010) (odrwing that courts in the Thif
and Seventh Circuits have adoptednflicting rules” in this ontext, and holding that Rule 23
permits defendants to pick off plaintiffs one by pse long as settlement offers are made pr,
to the filing of the chss certification motion);ucero v. Bureau of Collection Recovery,.|nc
2010 WL 2301142, *10-11 (D.N.M. 2010) (holding thatlaintiff's failure to accept a Rule 6§
Offer of complete relief mooteithe proposed class action, becapgkcy makers have decling
to adopt a rule saying that Rule 68 cartmused in an alleged class actidtrgscogna v.

Security ChecK.LC, 2009 WL 57102, *4 (S.D. Miss. 200@ranting a defendant’s motion tq
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dismiss pursuant to Fed. R. Civ. P. 12(b)(1) beedlus “plaintiff lost standing before he evef
moved to amend or to certify a class” by rajagthe defendant’s offer of complete relief ung
Rule 68).

In contrast, Clausen cités other decisions that haapplied an exception to the

general mootness doctrineander to prevent defendants fromngsRule 68 as a sword to “pi¢

off” named plaintiffs before the court has redeasonable opportunity tale on the issue of
class certification. This Court gersuaded by the latter approaa$jt is more consistent with
the purpose of the class action mechanism, jadeonomy, and relevant U.S. Supreme Co
precedent.

D. The Supreme Court Has Expressly Disappra®étPicking Off” Named Plaintiffs
Of A Proposed Class Action

The Supreme Court expressed conceRaperthat a defendant’s ability to “pick off”
named plaintiffs by mooting theiindividual claims before clag=ertification woutl frustrate thg
purpose of class actionSee Roperd45 U.S. at 339. SpecificallRoperinvolved a class actig

brought by credit card holders clegiging finance charges levied their accounts and those

similarly situated card holdersSee id at 328-29. After the districtourt denied their motion for

class certification, the bankdered to each named plaintiff the maximum amount he woul
have received individuallySee idat 329. Although the named plaintiffs refused the offer,
district court, over the plaintiffs’ objections,tened judgment in their favor and dismissed th
action as mootSee idat 330. The Fifth Circuit Court éppeals reversed, noting that “[t|he
notion that a defendant may short-circuit aslaction by paying off thelass representatives
either with their acquiescence or, as here, agaiastwlll, deserves short shrift. Indeed, wer
S0 easy to end class actions, few would survivgoper v. Consurve, IncG78 F.2d 1106, 111

(5th Cir. 1978).
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After granting certiorari, the Supreme Coureoted the bank’s argument that the ent
case had been mooted by the individual offerd,laeid that the named plaintiffs retained an
individual interest in appealg the denial of cks certification subsequoeto the entry of
judgment in their favor, over their objectionSee Roperd45 U.S. at 339-40. The Supreme

Court asserted that althougletblass action mechanism may inxethe potential for misuse,

ire

t

also plays a critical role in ojustice system that should not thevarted by defendants’ attempts

to “pick off” representative plaintiffs:

A district court’s ruling onthe certification issue is often
the most significant decision rendered in these class-action
proceedings. To deny the right to appeal simply because the
defendant has sought to “buy oftfie individual private claims of
the named plaintiffs would becontrary to sound judicial
administration. Requiring multiple plaintiffs to bring separate
actions, which effectively could be ‘picked off' by a defendant’s
tender of judgment before an affirmative ruling on class
certification could be obtainedpbviously would frustrate the
objectives of class actions; moker it would invite waste of
judicial resources by stimulatingsessive suits brought by others
claiming aggrievement.

Id. at 339. Cf. Russell v. United States of Amerie@09 WL 4050938, *5 (N.D. Cal. 2009)

(granting defendant’s motion to dismiss aftempioig out that the “sc&rio does not invoke th
policy concerns of a defendant targeting only thaed plaintiffs to prevent a suit and frustrg
the objective of a class action. Here, the UnitedeSt if it has picked off anything, has pickg

off an entire lawsuit and not juah individual plaintiff. Tl concerns of an involuntary

settlement being used to thwartlass action are nptesent under these circumstances.”). T

althoughRoperdid not reach the difficult question of hat, if any, are the named plaintiffs’
responsibilities tahe putative clasgrior to certification,” theSupreme Court expressly

disapproved the defense tactic‘picking off” named plaintiffsthrough a tender of judgment
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to their individual claims in orddo prevent class certificatiorRoper 445 U.S. at 340 n.12
(emphasis in original).

E. The “Relation Back” Approach

Several federal courts have applied thedtieh back” approach set forth by the Supr

Court inSosna v. low#o preserve the merits of a case for class resolution despite the fact

named plaintiff's individual claims hav@come moot prior to certificatiorbeeSosna419 U.S.

at 402 n.11. Specifically, this approadtognizes that in order tovgi effect to the purposes
Rule 23 in certain circumstances, it is necesgappnsider a motion for class certification as
“relating back” to the time the original classmplaint was filed so that the putative class
representative retains standinditigate the question of class tiécation even though his or h
individual claims have become moot.

In Sosnathe Supreme Court held that the “redatback” approach should be applied
“cases in which the controversy involving the namexinpiffs is such that it becomes moot a
them before the district court can reasonablgXmgected to rule oneertification motion. In
such instances, whether the certifion can be said to ‘relate baés the filing of the complain
may depend upon the circumstances of the [pdati@ase] and especiallige reality of the
claim that otherwise thessue would evade reviewld. Relevant to this case, the Supreme
Court has found the “relation bdckpproach appropriate for ctas that are “so inherently
transitory that th trial court will not have evemeugh time to rule on a motion for class
certification before the proposed repentative’s individual intereskpires . . . In such cases,

‘relation back’ doctrine is properly invoked to peege the merits of thcase for judicial

resolution.” McLaughlin 500 U.S. at 52 (internal citations omitted). As the Supreme Couy

explained inGeraghty
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Although one might argue th&osnacontains at least an
implication that the critical factor for Article] Ill purposes is the
timing of class certificadn, other cases, applying a “relation back”
approach, clearly demonstrate thiating is not crucial. . . .

Some claims are so inherenttgnsitory that the trial court
will not have even enough time to rule on a motion for class
certification before the proposedepresentative’s individual
interest expires. The Courbmsidered this possibility iGerstein
v. Pugh 420 U.S., at 110, n. 11, 95 S.Ct., at 861 n. Gkrstein
was an action challenging pretr@dgtention conditions. The Court
assumed that the named ptdfs were no longer in custody
awaiting trial at the time the trigourt certified a @ss of pretrial
detainees. There was no indicati that the particular named
plaintiffs might again be subject fwetrial detetion. Nonetheless,
the case was held not to be mbetause . . . [it was] by no means
certain that any given individual, named as plaintiff, would be in
pretrial custody long enough for astiict judge to certify the
class. . ..

Geraghty 445 U.S. at 397-99.

As this exception to the general moaseloctrine is intensefactbound, it has been
applied to prevent defendants from “picking afimed plaintiffs prior to class certification i
varying contexts. For example, some courigehapplied the “relatin back” approach if a
timely filed motion for class certifation is pending before the districourt, but has not yet be
ruled upon.See e.gLusardi v. Xerox Corp 975 F.2d 964, 975 (3d Cir. 1992) (noting excef
to general mootness rule wherstdct court did not have reaisable opportunity to consider
pending certification motiongeidman v. J. Ray McDermott & Co., In651 F.2d 1030, 1045
(5th Cir. 1981) (“conclud[ing] that a suit brougks a class action should not be dismissed f
mootness upon tender to the named plaintiffs @f fpersonal claims, at least when, as here
there is pending before the dist court a timely filed and dijently pursued motion for class
certification.”); Susman v. Lincoln Am. Cor®b87 F.2d 866, 869-71 (7th Cir. 1978) (holding

case not moot when class certification motion pexsding before distriatourt at time named
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plaintiffs were tendered damag)e In contrast, other couttsive held that only a motion to
certify the class filed within the Ru&8 offer period will avoid mootnes$ee Parker v. Risk

Mgmt. Alternative, In¢ 204 F.R.D. 113, 115 (N.D. Ill. 2001).

Most relevant to this case, courts happleed the “relation back” approach even whefe a

plaintiff has not yet moved forass certification, if the Rule 88ffer followed so closely on the
heels of the class complaint thhe plaintiff did not have eeasonable opportunity to conduct

discovery and file a cefication motion. Significantly, thispproach has not only been appli

192

in cases where the nature of a plaintiff's claans “inherently transitory” in the sense that the
claims will naturally expire with the passagetiaie, but also where the claims are likely to
expire because it is financially feasible for &etelant to “buy off” the individual claims of
successive plaintiffs. Thus, courts have sgapthe “relation back” approach to prevent
defendants from manipulating Ru88 so as to render a named pidi’s individual claims so
transitory that he oghe could not realisticallgring a motion for class certification before the
claims are mooted.

For example, iWeiss v. Regal Collectionthe Third Circuit applied the “relation

back” approach to the claims of the nameadnilff who had not yet filed a motion for class

certification at the time he receid a Rule 68 offer from the defendant. The court found that

“[a]lthough Weiss'’s claims here abt ‘inherently tranisory’ as a result of being time sensitive
they are ‘acutely susceptible to mootness’ . ligim of defendants’ tactiof ‘picking off’ lead

plaintiffs with a Rule 68 offieto avoid a class action¥Weiss v. Regal Collection385 F.3d 337

347 (3d Cir. 2004). Because “the federal rulesaoorequire certificatin motions to be filed

with the class complaint, nor do theyuére or encourage premature certification

D

determinations,” the court found“d@ppropriate . . . that the claastion process should be able
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‘play out’ according to the dectives of Rule 23 and shaupermit due deliberation by the
parties and the court on thess certification issuesfd. at 347-48. Thus, “[a]s iRoper

allowing the defendants here to ‘pioff’ a representative plaintitith an offer of judgment le

U7
(2]

than two months after the complaint is fileady undercut the viabilitgf the class action
procedure, and frustrate the objectives of this procedural mechanism for aggregating small
claims. .. .”1d. at 344. The Third Circuit held tha&]psent undue delay in filing a motion for
class certification . . . where afdadant makes a Rule 68 offeran individual claim that has the
effect of mooting possible clasdiet asserted in the complaint, the appropriate course is to
relate the certification motion back tfee filing of the class complaint.ld. at 348. Accord
Sandoz v. Cingular Wireless L1653 F.3d 913, 920-21 (5th C#008) (holding that the
“relation back” approach appli¢s ensure that defendants canaoilaterally “pick off” class

action representatives by paying thdividual plaintiff's claim infull prior to class certificatior

and acknowledging that “[o]ther courts have fourat there must be sontiene for a plaintiff tg
move to certify a collective action before datelant can moot the claim through an offer of
judgment.”);White v. OSI Collection Services, 1n2001 WL 1590518,*4 n.7, *6 (E.D.N.Y.

2001) (declining to define “transitory” as nesarily “time-limited,”and holding that where

statutory damages are capped “santbvidual statutoy damages claim is very large . . . it mpy
be financially feasible for the defendantatiay off successive plaintiffs in the hopes of
preventing certification. It ig1 this sense that plaintiff'slaim is acutely susceptible to
mootness, and thereby fairlyaracterized as transitory.”"$chaake v. Risk Mgmt. Alternatives,
Inc., 203 F.R.D. 108, 112 (S.D.N.Y. 2001) (“Here, itrise no motion for @ss certification was
pending at the time defendant made its Rule G8r@f Judgment. However, the complaint Wwas

filed on May 23 . . . and the Rule 68 offer was madeere 32 days latexell before plaintiff
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could be reasonably expectedite fts class certification motion.”};iles v. Am. Corrective
Counseling Servs., In201 F.R.D. 452, 455 (S.D. lowa 20@dgclining to dismiss a propose
class action on mootness grounds following tHemt#ant's tender of a Rule 68 Offer becaus
“[plaintiff] filed this action asa class action. As such, dies assumed a responsibility to
members of the putative class anid tBourt has a special responstito protect their interest
regardless of whether a motion forsdacertification habeen filed.”).

F. The “Relation Back” Approach Should Be Applied In This Case

In this case, NACLE extended the Rule®@®er to Clausen approximately one-and-af

half months after the proposelhss complaint was filed, and feand-a-half months before the

180-day period for moving for &s certification expiredSeeDkt. 15, Ex. A. Plaintiff contencg
that under these circumstances, it “has ndtdneeasonable opportunity, as permitted by LR

23(i)(3), to obtain discover andove for class certification.Dkt. 16 at 1. Defendant has not|

proffered any evidence in these proceedingsplaatiff has been dilatory in moving for class

certification. SeeDkt. 14; Dkt. 18. Defendant alsoncedes that its Rule 68 Offer was
purposefully extended before plafhmoved for class certificatiom order to moot plaintiff's
individual claims, because “the costs of litigg and defending againatclass action are high

Accordingly, NACLE made a thoughtful decisitmoffer Plaintiff the relief it requested,

d

(S

S

because the relief is far less expensive tmgaging in lengthy discovery, motion practice, and

protracted litigation.” Dkt18 at 3-4. Although NACLE admits that the Supreme Court

cautioned against “picking off” named plaintiffs in the class action conté&oper it maintaing

thatRopefs disapproval of this defeagactic should not controléloutcome of this cas&ee

id. at 6 n.2.
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The Court concludes that thease involves the precise sceoas to which application
of the “relation back” approadbk appropriate to preventgfendant’s Rule 68 offer from
thwarting a proposed class actiddpecifically, plaintiff's claimsave been rendered “inherel
transitory” by defendant’s purposeful attempt tackpoff” plaintiff's individual claims at this
early stage of the litigation in order to deprplaintiff of a reasonable opportunity to bring a
timely class certification motion, agell as deny this Court an opportunity to consider such

motion. Indeed, it is apparently financially fedsjland even “far less expensive,” for defen

to “pick off” named plaintiffs in this action rathéran allow the case togureed to certification|.

Dkt. 18 at 4.

Permitting defendant to defeat this proposkeds action in this manner would invite
waste of judicial resources by “stimulating successive suits brought by others claiming
aggrievement.”Roper 445 U.S. at 339. Moreover, to oate this tactiavould require
successive plaintiffs to file their certification trans prematurely, at the same time as their
complaint. This process is inconsistaiith the procedure sébrth by Rule 23, which
contemplates that parties have a reasor@ipertunity to conduct diswery and develop the
facts needed for a certification determinati@pecifically, Rule 23 déects that the court
determine whether to certify attion as a class action “at @arly practicable time” after the
commencement of the action. Fed. R. Civ. PcZ3J(A). The Advisory Committee Notes tg
the 2003 Amendments explain that the “earlggbicable time” language was specifically
adopted to replace the former “as soon as pradtitatandard in order to allow for “the many
valid reasons that may justify deferring the inigartification decision ... Time may be neede
to gather information necessary to make théfamtion decision.” Fed. R. Civ. P. 23(c)(1)

2003 Advisory Committee Notes.
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Thus, the Court declines to adopt an apprdhahwould deny the gintiff in this case,
as well as future plaintiffs, a reasonable oppuotyuto conduct discovg prior to moving for

class certification as contemplated by Rulea@@ Local Rule CR 23(i)§3 Instead, the Court

will apply the “relation back” approach to prevent defendant from purposefully “picking off”

plaintiff's transitory claims trough a Rule 68 Offer of Judgmedwgfore the Court has had an
opportunity to considerlass certification.

G. Defendant’s Arguments Regarding the Interplay Betvikada 68 and Rule 23
Are Unpersuasive

NACLE asks this Court to followticta from the Seventh Circuit @reisz v. Household
Bank and hold that irrespective of a plaintfdiligence in moving for class certification,
a class action may be medtby an offer of complete relisdndered to a named plaintiff befo
a motion for class certification is filedseeDkt. 14 at 7. Althougl@Greiszinvolved an offer of
judgment tendered after the district court @entlass certificadin, the court observed,

We would have a different ca#f the bank ha tried to buy
off Greisz with a settlement offgreater than her claim before the
judge decided whether to certify the class. For then Longo would
have had to find another named ptdfrto keep the suit alive, and
if the defendants had bought dfiat plaintiff as well and had
repeated this tactic as Longo aenged for a class representative,
they might have hamstrung the suit. The tactic is precluded by the
fact that before the class is cadd, which is to say at a time when
there are many potential party plaff#tito the suit, an offer to one
is not an offer of theentire relief sought by the suitilpern v.
UtiliCorp United, Inc, supra 84 F.3d 1525, 1539 (8th Cir. 1996);
Deposit Guaranty National Bank v. Ropdda5 U.S. 326, 341, 100
S.Ct. 1166, 63 L.Ed.2d 427 (1980) (concurring opinion), unless the
offer comes before cta certification is soughHolstein v. City of
Chicagq supra 29 F.3d at 1147, and so before the existence of
other potential plaintiffs has been announced.

176 F.3d 1012, 1015 (7th Cir. 199%Bee also Wiesmueller v. Kosobu&ki3 F.3d 784, 786 (7

Cir. 2008).
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In addition, defendant citésicero v. Bureau of Collection Recovery,.Jrecrecent
unpublished decision from the District of New Mexic®eeDkt. 18 at 2. Irlucerq the court
considered whether to dismiss a putative c&s$®n on the grounds that the plaintiff no long
had a personal stake in the outcome of thed#visllowing his failure to accept a Rule 68 Of
of Judgment because no motion fasd certification had been file&ee Lucerp2010 WL
2301142, *8. The court concluded that “[b]ecause tlsene class, Lucero’s only legal intere
at the time the offer of judgment was madwa] aow, is in his own claim, and Lucero cannot
deny an offer which fully satisfies his claim and tmeaintain that he still has a personal stal
the outcome of the lawsuit.Id. at*10. In dismissing the platiff's claim as moot, théucero
court held,

In the end, the Court does rfive jurisdiction over a case
where no class has been certiflaat the defendant has satisfied
the plaintiffs demand for relief. Article Il of the Constitution
requires that there be a casecontroversy, and the Court does not
believe it has the discretion to create exceptions from the
constitutional requirement todaance the purposes and utility of
the class action device . . . Nor ddbe Court believe it is prudent,
in the name of public policy, to create by judicial ruling what the
rules committee has declined to dbhe problem, ithere is one, is
rather easily fixed, by saying thatle 68 cannot be used in an
alleged class action, yet policy makéeve declined to adopt that
rule. There are good public policgasons on both sides of the
dispute. There is a strong policyfavor of settlement of disputes.
Moreover, not all agree with the @al utility and efficiency of
class actions in all circumstances. In any case, the Court does not
believe it should fashion a rule thigtinconsistent with the plain
language of the federal rules andlates Article lllwithout clear
guidance from the policy makeasid/or the higher courts.

Id. at *11. See also Martin2010 WL 2572524, *2 (providing that the class action context,
“an offer’s effect depends on its timing: offerse&ved before a motion for class certification

filed moot the case, but offers receiveteathe motion has been filed do not.”).
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The Court has considered the cases cited by defendant, indludhiegy but adopts
instead the reasoning of courts thate rejected such holdingSpecifically, these courts hayj
found that if the putative classpresentatives’ claims could bgooted by a settlement offer
tendered before the certification motion is filed: ¢ach side will endeavor to beat the other
the punch, causing plaintiffs togmaturely file their certificabn motions in order to maintain
their claims without completing the class-rethtikscovery necessary to develop the facts fo
certification determinations, whdule 23 specifically directs the timing of a class certificat

motion to be filed “at an earlgracticable time”; (2) Rule 6&ould essentially trump Rule 23,

enabling defendants to essentidtpt-out” of Rule 23, a result #t is not contemplated by the

Rules; (3) multiple plaintiffs will be forced toibhg successive suits in order to obtain redreg
thereby wasting judicial resourcas courts resolve largely identical lawsuits; (4) the self
interests of the named plaintiff will be pitted agsithe interests of the class as a whole, as
named plaintiff is forced to weigh their own irget in avoiding persondahbility for costs unde
Rule 68 against the potential recovery of the cl&=eWeiss 385 F.3d at 345-4&rivnak v.
NCO Portfolio Management, In2010 WL 2812665, *10 (N.D. Ohio 2010).

Although the defendant is ceut that “the plain purpose of Rule 68 is to encourage
settlement and avoid litigation,” defendant has hiteidentify any language the Rules, or th
Advisory Committee Notes, encouraging parties to use Rule 68 as a means of obtaining
involuntarysettlement, let alonercumventing the class acti mechanism of Rule 23iarek v
Chesny473 U.S. 1, 5 (1985). The Court declinesdop such an approach in this case, wh
there is no evidence that Clausen has undelgyed filing its certification motions.

Accordingly, when and if Clausen files engly motion for class certification, it will

“relate back” to June 21, 2010, the daféhe proposed class complair@eeDkt. 3, Ex. A. If
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this Court grants such a ceidétion motion, then defendant’s R68 Offer as to plaintiff’s
individual claims will not render this action moot, as it will not fully satisfy the claims of the
putative class members.
V. CONCLUSION
For the reasons discussed above Qbert hereby ORDERS as follows:
(2) Defendant’s motion to dismiss pursuankigde 12(b)(1), Dkt. 14, is DENIED.

(2) The Clerk is dicted to send copies of this Orde counsel for all parties.

DATED this 2nd day of November, 2010.

M?W

YAMES P. DONOHUE
United States Magistrate Judge
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