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UNITED STATES DISTRICT COURT

7 WESTERN DISTRICT OF WASHINGTON

o AT SEATTLE

91 PHIMPHA THEPVONGSA, No. C10-1045 RSL
10 Plaintiff,
11 V. ORDER GRANTING IN PART AND

DENYING IN PART DEFENDANTS’
12| REGIONAL TRUSTEE SERVICES MOTION TO DISMISS
CORPORATION, et al.,
13
Defendants.
14
15
16 l. INTRODUCTION
This matter comes before the Court on Motions to Dismiss filed jointly by defendants

17

Ocwen Loan Servicing, LLC (“Ocwen”), Deutsche Bank National Trust Company, as trugtee
18 || (“Deutsche”) and Mortgage Electronic Registration Systems, Inc. (‘MERS”) (dkt. # 15), whicl
19 || was joined by defendant Regional Trustee Services Corporation (“RTS”) (dkt. #16), and |by

20 || defendant Saxon Mortgage Services, Inc. (“Saxon”) (dkt. #24). In his amended complaint, p
91 se plaintiff alleges claims of intentional infliction of emotional distress, slander of title, breacrl
of fiduciary or quasi-fiduciary duty, violation of the Consumer Protection Act (“CPA”"),

violation of the Fair Debt Collection Practices Act (“FDCP”), violation of the Fair Credit

Reporting Act (“FCRA”"), and violations of the Real Estate Settlement Procedures Act

22
23

24 |[ ("RESPA”). Dkt. #7. Plaintiff has raised several claims for the first time in his oppositions fo
o5 || violation of the Deed of Trust Act (“DTA”), violation of the Truth in Lending Act (“TILA”),
26
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fraud and conspiracy that the Court will address as if plead in his amended complaint. H

reviewed the memoranda, exhibits, and the record herein, the Court GRANTS in part and

DENIES in part defendants’ motion to dismiss for the reasons set forth below.
. BACKGROUND

On January 19, 2007, plaintiff applied for and obtained a home loan from defenda
New Century Mortgage Corporation (“New Century”pPkt. #7, Am. Compl. at 4 2. In
connection with the loan, plaintiff executed a deed of trust for defendant New Century, w
was recorded on January 24, 2007. Addeed of trust is, in essence, a three-party mortgag
through which the borrower gives a third party a lien on the real property to hold in trust

security until the obligation to the lender is discharged. Wn. House of Rep. Bill Report, 2

Reg. Sess. S.B. 5378 (March 6, 2008). The third party is called the trustee, and the lenc
generally identified as the beneficiary of the trust. Through this arrangement, title to the
property passes to the borrower, but the lender is protected under the trust agreement.

borrower defaults on his loan, the beneficiary need not file a civil suit to foreclose on the
mortgage. Pursuant to the DTA, the beneficiary may direct the trustee to initiate non-jud
foreclosure proceedings. The beneficiary may also replace the trustee with a successo
to handle the foreclosure. RCW 61.24.010(2). As long as the trustee complies with the
requirements, the lender can foreclose on the property inexpensively and efficiently. Ift
borrower objects, the burden is on him to seek judicial protection from wrongful foreclost

Plaintiff attached a copy of the deed of trust to his original complaint. Dkt. # 3, EX.

However, the deed of trust attached to plaintiff's complaint purports to be the second mo
and secures plaintiff's loan in the amount of $65,000.00 (“Deed_2”") D&fendant Saxon
attached a copy of a deed of trust securing $260,000.00 (“Deed 1”) to the declaration of
Gutierrez, an employee of Saxon. Dkt. #25-2, Ex. B. Both Deed 1 and Deed 2 identify f
parties: the borrower (plaintiff), the lender (New Century), the trustee (Old Republic Title
the lender’'s nominee to act as the beneficiary (MERS). The Court has not been provide
a copy of any promissory notes, or any purported transfers of the notes.

!Defendants New Century, Old Republic Title LTD, and Morgan Stanley ABS Capital Inc
have not appeared in this action.
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After obtaining the loan in 2007, plaintiff made monthly payments toward the loan
defendant New Century. Dkt. # 7, Am. Compl. at 4 3. Plaintiff alleges that at some poi

to
Nnt,

“the mortgage had been apparently sold to Saxon Mortgage Services which also held itdelf «

as the owner and/or servicer.”_ |@laintiff claims that he did not receive notice of any

“sale/transfer of any kind in regards to the purported change in Ownership and/or servicing ¢

the mortgage loan including the alleged transfer to Ocwen.” Id.
On or about June 2008, plaintiff stopped receiving monthly statements from defen
New Century._Idat 5 4. Around November 4, 2008, MERS purported to transfer its

dan

beneficial interest in the deed of trust to defendant Deutsche, and Deutsche, as the purgorte

beneficiary, appointed RTS as the successor truste§5.IRPlaintiff attached the Assignmen

of the Deed of Trust (“Assignment’and Appointment of Successor Trustee (“Appointnien
to his original complaint. Dkt. #3, Exs. 4 & 5. It is unclear to the Court whether the

it
)

Assignment and Appointment applies to Deed 1, Deed 2, or both. Although plaintiff alleges

that no assignment of the deed of trust was filed in King County records (dkt. #7, Am. Comp

at 4 13), the Assignment and Appointment show a recording date of November 7, 2008 i
County (dkt. #3, Exs. 4 & 5).

RTS filed a Notice of Trustee Sale on December 5, 2008, which “stated several ch

including ‘Beneficial Advances’ in the amount of $346.17.” Dkt. #7, Am. Compl. at 5 6.
Plaintiff alleges that he was not advised how the term Beneficial Advances was defined.
sale was discontinued without explanation or notice to plaintiff. dd.December 31, 2009,
RTS filed another Notice of Trustee Sale, and stated several charges, including “Benefi
Advances’ in the amount of $4,749.77.” 1¥.. Plaintiff was not advised how the term was
defined, and the sale was discontinued without explanation or notice to plaintiff. Id.

’The Assignment identifies defendant Deutsche as Trustee for Morgan Stanley ABS, ang

purports to transfer MERS'’s beneficial interest to Deutsche.

*The Appointment identifies defendant Deutsche as Trustee for Morgan Stanley and as t
present beneficiary, and appoints RTS as successor trustee to have all the powers of the origin

trustee.

“*For purposes of this Order, the Court will assume that any reference by plaintiff to the d
trust means Deed 2, which was attached to plaintiff's original complaint.
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On March 23, 2010, plaintiff served on defendants Ocwen, RTS, New Century, Ol
Republic, and MERS “a Dispute of Debt as defined in Fair Credit Reporting Act 15 USC
1681 et seq., a Demand of Validation under Fair Debt Collection Practices Act 15 USC §
and a Qualified Written Request - Real Estate Settlement Procedures Act (RESPA) 12 U
2605(e) . . . to determine what, if any, interest Defendant Ocwen claimed in plaintiff's ho
loan.” 1d. 8. Plaintiff alleges that there is “no documentation of record” that defendant
acquired any beneficial interest in plaintiff’'s home loan filed with the King County Auditot
office, or of the transfer from Saxon to Ocwen. 9. Plaintiff alleges that he did not receiy
notice of these transfers either. [Elaintiff alleges that Ocwen sent plaintiff a response sta

0
8
16(
).S.(
me
Sax
'S
e

ting

that it acquired his home loan from Saxon on November 19, 2009, and included documentat

that he claims he did not initial, “leading to further suspicion that these documents may K
been altered without Plaintiff's knowledge after his submission to Defendant New Centu
Id. Plaintiff further alleges that defendant Ocwen refused to answer specific questions r¢

to the accounting and servicing of his loan, and failed to provide any documentation relati

how Ocwen obtained plaintiff's loan documents. Rlaintiff also alleges that he “did not
receive formal written notice of the purported change in ownership and/or servicing of th
mortgage loan from any of the defendants” and, instead, RTS began foreclosure procee
“without properly verifying that it was being instructed to do so by a party with the approy
authority to do so.”_Idat 7 112.

Plaintiff filed his complaint on June 24, 2010, and RTS continued the pending trus
sale to June 25, 2010. Ml10; dkt. #3. The sale was again continued to July 23, 2010, an
plaintiff moved for a temporary restraining order and preliminary injunction to stop the sg
The Court denied plaintiff's motion because he filed it the same day as the scheduled sg
it was logistically impossible to restrain the sale. @de#10°

°It is unclear to the Court whether the sale has been continued again, or whether {
trustee sale occurred on July 23, 2010 as schedalgmbrdingly, the Court will not grant
defendants’ request to dismiss plaintiffsxjuest for injunctive relief at this time.
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[11.  ANALYSIS
A. Legal Standard
Pursuant to Federal Rule of Civil Procedure 12(b)(6), the Court construes the com

in the light most favorable to the non-moving party. Livid Holdings Ltd. v. Salomon Smit
Barney, Inc. 416 F.3d 940, 946 {SCir. 2005). The Court must accept all well-pleaded

plai

allegations of material fact as true and draw all reasonable inferences in favor of the plaintiff

Wyler Summit P’ship v. Turner Broad. Sy$35 F.3d 658, 661 {9Cir. 1998). “To survive a
motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, t(

a claim to relief that is plausible on its face.” Ashcroft v. Igbal U.S. _ , 129 S. Ct. 1937,

1949 (2009). “A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for the mis
alleged.” _1d. Dismissal can be based on the lack of a cognizable legal theory or the absg
sufficient facts alleged under a cognizable legal theory. Balistreri v. Pacifica Police I0dp

F.2d 696, 699 (9Cir. 1990). Dismissal is inappropriate unless it appears beyond a doubt
plaintiff can prove no set of facts in support of the claim entitling him to relief. Livid
Holdings 416 F.3d at 946. This Court holds the pleadings of pro se complainants to lesg
stringent standards than those of licensed attorneys. Haines v.,Ki&ér.S. 519, 520

(1972). Nevertheless, every complainant must demonstrate some claim upon which reli
be granted. Fed. R. Civ. P. 12(b)(6).

The Court generally may not consider material beyond the pleadings in ruling on &
motion to dismiss._Lee v. City of Los Angel@§0 F.3d 668, 688 {Cir. 2001). However,

D ‘St

CON(

eNCE

—+

tha

b

bf Ci

the Court may consider material properly submitted as part of the complaint, may consider

documents whose contents are alleged in the complaint and whose authenticity is not
guestioned, and may take judicial notice of matters of public record without converting th

motion to dismiss to a motion for summary judgment. Iiddeciding this 12(b)(6) motion, the

Court has considered Deed 1, Deed 2, the Assignment, and the Appointment.
B. Intentional Infliction of Emotional Distress
Defendants move to dismiss plaintiff's claim for intentional infliction of emotional

distress because plaintiff failed to plead the elements of the claim.

ORDER GRANTING IN PART AND DENYING
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The tort of intentional infliction of emotional distress, also called outrage, requires
of (1) extreme and outrageous conduct, (2) intentional or reckless infliction of emotional

distress, and (3) actual result to plaintiff of severe emotional distress. Kloepfel v, B&8or

pro

Whn. 2d 192, 195 (2003). The first element requires proof that the conduct was “so outrageo

in character, and so extreme in degree, as to go beyond all possible bounds of decency

be regarded as atrocious, and utterly intolerable in a civilized community.” Robel v. Rou

Corp, 148 Wn. 2d 35, 51 (2002). The Court makes the initial determination of whether
“reasonable minds could differ on whether the conduct was sufficiently extreme to result
liability.” Dombrosky v. Farmers Ins. Co. of Wig4 Wn. App. 245, 261 (1996).

The conduct plaintiff complains of predominately relates to the foreclosure proces

Plaintiff argues in his opposition to defendant Saxon’s motion to dismiss thahlkewful and

an(

ndu

n

U7J

wrongful foreclosure which is brought about by false and fraudulent documentation cau

ing

significant hardship and damages to Plaintiff mental state [sic], credit and financial standing,

and public reputation is extreme and outrageous conduct which has caused severe em

distress upon Plaintiff.” Dkt. #29 [Opp’n to Saxon] at 7-8 (emphasis in original). Howeve

plaintiff has not plead any facts from which the Court could reasonably infer that any of t
defendants committed any “extreme and outrageous” conduct in their dealings with plain
that the emotional distress complained of was inflicted intentionally or recklessly. See e
Bain v. Metro. Mortgage Group In@2010 U.S. Dist. LEXIS 22690, *11 (W.D. Wn. 2010) (n

outrageous conduct in foreclosure process).

Accordingly, the Court dismisses plaintiff’'s claim for intentional infliction of emotior
distress with prejudice.

C. Slander of Title

In plaintiff's slander of title claim, he alleges that defendants recorded false docun
including Deed 2 which contained “false statements with regards to MERS’[s] beneficial
interest,” and other “false assignments” of the Note and substitute trustee. Dkt. #7, Am.
Compl. at 8-9; dkt. #17 [Opp’n] at 11; dkt. #29 [Opp’n to Saxon] at 8.

ORDER GRANTING IN PART AND DENYING
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Here, both Deed 1 and Deed 2 identify the beneficiary as MERS “solely as noming
Lender.” Dkt. #3, Ex. 1, Dkt. #25-2, Ex. B at 2. Deed 1 provides: “MERS is a separate
corporation that is acting solely as a nominee for Lender and Lender’s successors and &
MERS is the beneficiary under this Security Instrument.” Dkt. #25-2, Ex. B at 2. Deed 1
Deed 2 also provide:

Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Deed of Trust, but, if
necessary to comply with law or custom, MERS, (as nominee for
Lender and Lender’s successors and assigns), has the right: to
exercise any or all of those interests, including, but not limited to,
the right to foreclose and sell the Property; and to take any action
required of Lender including, but not limited to, releasing and
cancelling this Deed of Trust.

Dkt. #3, Ex. 1; Dkt. #25-2, Ex. B at 3 (using “Security Instrument” instead of “Deed of Try
To establish slander of title, plaintiff must allege (1) false words, (2) that were
maliciously published, (3) with reference to some pending sale or purchase of property,

which defeat’s plaintiff's title, and (5) result in plaintiff’'s pecuniary loss. Brown v. Safews
Stores, InG.94 Wn. 2d 359, 375 (1980). Malice is not present when the allegedly slande

statements were made in good faith and were prompted by a reasonable belief in their v
Id.

The Court finds that plaintiff has not plead sufficient facts to survive dismissal. With
respect to false statements, the only allegedly false statement identified by plaintiff is ME

role as beneficiary in Deed 2. Plaintiff's allegations that MERS, acting as nominee for the

lender, is not the beneficiary is a conclusion, not a factual allegation. Dkt. #7, Am. Comj
4; Bell v. Twombly 550 U.S. 544, 555 (2007) (labels, conclusions and formal recitation o

causes of action insufficient). Plaintiff also fails to allege any facts supporting the purpor
malicious conduct._Seerienke v. Chase Home Fin., LL.@007 Wn. App. LEXIS 2668, *13

pe f

SSIg

an(

st”)

4)

y
[OUS

erac

RS

l. a
f
ted

(2007) (“the initiation of foreclosure proceedings cannot be deemed malicious in the confext

a bona fide dispute over mortgage payments.”).

Accordingly, the Court dismisses plaintiff's claim for slander of title with prejudice.
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D. Breach of Fiduciary or Quasi-Fiduciary Duty

In order to prevail on his breach of fiduciary duty claim, plaintiff must establish (1)
existence of a duty owed, (2) a breach of that duty, (3) a resulting injury, and (4) that the
claimed breach was the proximate cause of the injury. _Miller v. U.S, Bank/n. App. 416,
426 (1994). Whether a legal duty exists is a question of law. Hansen v., Bd&nd/n. 2d

476, 479 (1992). In Washington, a lender is not a fiduciary of its borrower unless a speqg
relationship exists to impose a fiduciary duty. Millé2 Wn. App. at 426-27.

Plaintiff argues that defendants owed him a fiduciary or quasi-fiduciary duty basedg
Cox v. Helenius103 Wn. 2d 383 (1985), the Mortgage Broker Practices Act (RCW 19.14
and RCW 19.144.080, which prohibits any person in connection with making, brokering,

obtaining, or modifying a residential mortgage loan to knowingly make misstatements,

the

ial

on
G),

misrepresentations, or omissions during the mortgage lending process knowing that it may &

relied on by a mortgage lender, borrower, or other party to the process. Dkt. #17 [Opp’n
5; Dkt. #29 [Opp’'n to Saxon] at 7. The Court disagrees.

Pursuant to the DTA, the “trustee or successor trustee shall have no fiduciary duty
fiduciary obligation to the grantor or other persons having an interest in the property sub
the deed of trust.” RCW 61.24.010(3). This subsection became effective on June 12, 2
and was intended to address ambiguities regarding the duties of trustee after the Washi

Supreme Court imposed dual (and in many ways competing) obligations.inSeexwn.

| at

or
ect
D08,
Ngto

Senate Bill Report, 2008 Reg. Sess. S.B. 5378 (Feb. 9, 2008); Wn. House Rep. Bill Repprt,

2008 Reg. Sess. S.B. 5378 (March 6, 2008). Accordingly, when defendant MERS execl
assignment of plaintiff's deed of trust to defendant Deutsche as trustee on November 5,
Deutsche owed no fiduciary duty to plaintiff. Likewise, RTS, who was later appointed as
successor trustee, owed no fiduciary duty to plaintiff.

The Court also finds that plaintiff has not plead sufficient facts to demonstrate the

existence of a fiduciary or quasi-fiduciary duty pursuant to RCW 19.146.010(14) or RCW

ORDER GRANTING IN PART AND DENYING
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19.144.080. Plaintiff has not alleged any facts demonstrating that any of the moving part

ies

fall within the meaning of “mortgage brokers” by alleging that they assisted him in obtainjng «

applying to obtain a residential mortgage loan or held themselves out as being able to af
him in obtaining or applying for a residential mortgage loan. RCW 19.146.010(14). Plai
alleges that he applied for and obtained a home loan from defendant New Century. Am

Compl. at 4 2. According to plaintiff's amended complaint, the only possible entity whg

5SIS
Ntiff

)

could qualify as a “mortgage broker” is New Century, who has not yet appeared in this aftiol

Accordingly, the Court dismisses plaintiff's breach of fiduciary duty claim with
prejudice as to all defendants.

E. Violation of the DTA

The DTA required the trustee and successor trustee to “act impartially between th
borrower, grantor, and beneficiary.” RCW 61.24.010(4) (effective June 12, 2008, amenc

D

ed

July 26, 2009 to provide that the trustee “has a duty of good faith to the borrower, beneficiar

and grantor”). Pursuant to the DTA, the trustee must have proof that the beneficiary is t
owner of the note or obligation secured by the deed of trust prior to the trustee sale. RGC
61.24.030(7)(a). Plaintiff has alleged that RTS “began foreclosure proceeding without p
verifying that it was being instructed to do so by a party with the appropriate authority to
so.” Am. Compl. at 7 112. Defendants fail to address this allegation. In the absence of
complete record of all relevant documents, including the promissory notes, and all purpg
transfers of the notes, Deed 1 and Deed 2, the Court cannot determine who held the prg
note and under what authority the default and sale was to occur. Additionally, pursuant
DTA, the beneficiary or trustee was required to provide plaintiff written notice of default t
days prior to the recording of the notice of sale, including the name and address of the o
any promissory notes or other obligations secured by the deed of trust and the contact

information of any entity acting as servicer of the obligations secured by the deed of trus

®There is no private right of aoti under RCW 19.144.080. RCW 19.144.120 (only directof

may “enforce, investigate, or examine persons covered by this chapter.”

ORDER GRANTING IN PART AND DENYING
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RCW 61.24.030(8)(). Plaintiff has not alleged any facts regarding the written notice of
default, however, he has made general allegations that defendants, other than Ocwen, |
responded to his requests to determine what interests each defendant has in his loan ar
trust, and that the present holder of the note is “unknown,” which suggests that MERS, L[
or RTS did not provide the required notice.

Accordingly, the Court finds that plaintiff has stated sufficient facts to state a claim
against MERS, Deutsche, and RTS for violation of the DTA.

F. Violation of the FCRA

The FCRA prohibits a person from furnishing information relating to a consumer tg
credit reporting agency that the person knows is inaccurate, and it requires a furnisher tq

provide written notice to a customer whenever it first reports negative information to a cr

ave
dd

Deut

) a
)
bdit

reporting agency. 15 U.S.C. 81681s-2(a)(1)(A) & (a)(7)(A)(i). However, the statute expljcitly

prohibits private suits for violations of section (a), and provides that the exclusive enforcq
mechanism is by federal or state agencies1681s-2(c)(1) & (d); Nelson v. Chase Manhatt
Mortgage Corp.282 F.3d 1057, 1059{%ir. 2002). The FCRA does create a private righ

action for willful noncompliance with its requirements under subsection (b), but only aftel

consumer reporting agency is notified and offers the furnisher the opportunity to save its
from liability by taking certain stegs15 U.S.C. §1681s-2(b), §1681n; Nels@B2 F.3d at
1060; sed'uazon v. HSBC Mortgage Servs., 2007 U.S. Dist. LEXIS 47703, *4 (W.D.

Wn. 2007) (*a consumer who disputes furnished credit information is required to follow 3

procedure set out in the FCRA which begins with notifying the credit reporting agency di
of the dispute.”).

Here, plaintiff alleges that defendants violated the FCRA by reporting his accountg
credit reporting agencies with “erroneous and inaccurate information.” Am. Compl. at 14

#17 [Opp'n] at 5. Plaintiff also alleges that defendants Saxon and Ocwen had “entered

"Plaintiff does not claim that he provided¢@nsumer reporting agency with the requisite
notice.

ORDER GRANTING IN PART AND DENYING
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derogatory information” to credit reporting agencies that they “were attempting to collect
[sic] on the alleged account simultaneously and each were also reporting derogatory
information that the alleged account was past due and foreclosure has been initiated.” A
Compl. at 12 19. These allegations, if true, would fall within Section 1681s-2(a), which
prohibits a private right of action.

Accordingly, plaintiff's claim for violation of the FCRA fails and is dismissed with

prejudice.
G.  Violation of the FDCPA
Plaintiff alleges that defendants RTS, Ocwen, MERS, and Deutsche are debt collg

under the FDCPA. Defendants argue that plaintiff has failed to state a claim because th
enforcement of a security interest through a nonjudicial foreclosure does not constitute t
collection of a debt for purposes of the FDCPA, and because plaintiff fails to plead facts
bring defendants within the meaning of “debt collectors” as defined in the FDCPA.
Under the FDCPA, a “debt” is defined as “any obligation or alleged obligation of a
consumer to pay money arising out of a transaction in which the money, property, insurg
services which are the subject of the transaction are primarily for personal, family or hou
purposes, whether or not such obligation has been reduced to judgment.” 15 U.S.C. 81{
The term “debt collector” means

any person who uses any instrumentality of interstate commerce or
the mails in any business the principal purpose of which is the
collection of any debts, or who regularly collects or attempts to
collect, directly or indirectly, debts owed or due or asserted to be
owed or due another. . .. For the purpose of section 808(6) [15
USCS § 1692f(6)], such term also includes any person who uses
any instrumentality of interstate commerce or the mails in any
business the principal purpose of which is the enforcement of
security interests.

Id. at 81692a(6). Section 1692f(6), referenced in this definition, prohibits a debt collector

taking or threatening to take “non-judicial action to effect dispossession or disablement ¢

property if -- (A) there is no present right to possession of the property claimed as collatq

ORDER GRANTING IN PART AND DENYING
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through an enforceable security interéBj there is no present intention to take possession

the property; or (C) the property is exempt by law from such dispossession or disablement.

Id. 81692f(6) (emphasis added).

The FDCPA exempts from the term “debt collector” “any person collecting or
attempting to collect any debt owed or due or asserted to be owed or due another to the
such activity . . . concerns a debt which was not in default at the time it was obtained by
person.” _1d.§1692(a)(6)(F)(iii}

The trend among Ninth Circuit District Courts has been to hold that enforcement o

of

ext

Suc

f a

security interest through a nonjudicial foreclosure proceeding does not constitute the collect

of a debt._See e,qRoman v. N.W. Trustee Servs., In2010 U.S. Dist. LEXIS 131359, *8-9
(W.D. Wn. 2010); Barbanti v. Quality Loan Serv. Cog007 U.S. Dist. LEXIS 676, *8 (E.D.
Wn. 2007);_Fong v. Prof’l Foreclosure Cqrp005 U.S. Dist. LEXIS 31643, *7 (W.D. Wn.

2005) (“Notably, Washington’s Deed of Trust Act provides that a foreclosure action cons

enforcement of an interest in property via a trustee’s sale. RCW § 61.24.100 et seq; id.
61.24.020.”). The most commonly cited case is Hulse v. Ocwen Fed. Bankl #5B. Supp.
2d 1188, 1204 (D. Or. 2002), which held that “[floreclosing on a trust deed is distinct fror

collection of the obligation to pay money. . . . Payment of funds is not the object of the

foreclosure action. Rather, the lender is foreclosing its interest in the property.”
However, the Fourth and Fifth Circuits have rejected the reasoning in. Hilee
Fourth Circuit has concluded that a “debt’ remain[s] a ‘debt’ even after foreclosure
proceedings commenced” and that actions “surrounding foreclosure proceeding were at
to collect that debt.” Wilson v. Draper & Goldberg, P.L.L. €43 F.3d 373, 376 {4Cir. 2006)
(citing Romea v. Heiberger & Assoc463 F.3d 111, 116 (2d Cir. 1998) (concluding that ar

eviction notice required by statute could also be an attempt to collect a debt)). The Four

Circuit reasoned that to conclude otherwise “would create an enormous loophole in the

8t is unclear from plaintiff's allegations vether the debt was in default prior to Saxon’s
transfer to Ocwen as servicer, prior to the Assignment to Deutsche of the beneficial interest in t
of trust, or prior to Appointment of RTS as successor trustee.
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immunizing any debt from coverage if that debt happened to be secured by a real prope
interest and foreclosure proceedings were used to collect the debt.” Id.

Similarly, the Fifth Circuit has concluded that “a party who satisfies § 1692a(6)’s
general definition of a ‘debt collector’ is a debt collector for the purposes of the entire the
FDCPA even when enforcing security interests.” Kaltenbach v. Rich#dg-.3d 524, 529

(5" Cir. 2006). The court reasoned that courts like Hsitsgly posit that a party is a debt
collector outside of section 1692f only if they were collecting a debt in the particular instg
that gave rise to the dispute, which misconstrues section 1692a(6)’s method of defining
term. 1d.“Under that subsection, a party’s general, not specific, debt collection activities
determinative of whether they meet the statutory definition of a debt collectorThiecourt
further reasoned that whether “a debt collector’s specific action qualifies as the collectiol
debt may or may not be relevant when determining whether the party must comply with
specific substantive requirements of the FDCPA, but that is a separate inquiry from whet
party meets the general statutory definition of a debt collector.” 1d.
Defendants have not addressed this countervailing authority that has been cited W
approval among some recent district courts in the Ninth Circuit. Sedlers v. Nationstar
Mortgage LLC 2011 U.S. Dist. LEXIS 182, *5-6 (E.D. Wn. 2011); Allen v. United Fin.
Mortgage Corp.2010 U.S. Dist. LEXIS 26503, *18-20 (N.D. Cal. 2010). Nevertheless, th

Court finds that plaintiff has not alleged sufficient facts. For instance, plaintiff has not sta

rty
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any facts that would demonstrate when he defaulted, whether he tendered loan paymean a

his default, whether defendant Ocwen began servicing his loan before or after his defau
whether defendants Deutsche and RTS’s alleged acquisition of their interest in plaintiff's
of trust occurred before or after he was in default, or whether any of the defendants repeg
threatened foreclosure absent payment of the obligation.

Accordingly, the Court dismisses plaintiff's FDCPA claim without prejudice.

H.  Violation of the RESPA

The RESPA provides a private right of action where there are charges for unearng
12 U.S.C. 82607. Section 2607(b) prohibits the practice of giving or accepting money w
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no service was performed in exchange for money. Martinez v. Wells Fargo Home Mortg
Inc., 598 F.3d 549, 553 {Cir. 2010). This section “cannot be read to prohibit charging fe
excessive or otherwise, when those fees are for services that were actually perfornegd.”
553-54.

Here, plaintiff alleges that defendants violated the RESPA by charging improper

“Beneficiary Advances” in the Notices of Trustee Sale. Dkt. #7, Am. Compl. at 5-6 {6-7.

Although not pled in his complaint, plaintiff also claims that defendants violated the RES
over-charging him with fees that “were simply contrived and not paid to a third party ven
and that “were a normal part of doing business and should have been included in the fin
charge.” Dkt. #17 [Opp’n] at 3. He also claims that the lender charged him a number of
fees (id.at 12-13), and other allegations related to cldgjigat 13-14). The Court finds that
plaintiff has not stated a claim for violation of section 2607 (b) because he has not allege
whether the services were actually performed for the fees charged, or which defendants
accepted money for the services charged.

The RESPA also provides a private cause of action where a loan servicer fails to
proper notice of transfer. 12 U.S.C. 82605. Under the RESPA, if servicing of a mortgag
transferred after the mortgage loan is made, the former servicer must notify the consumg
writing fifteen days before the effective date of the transfer. 12 U.S.C. §2605(b)(2)(A).
Additionally, a servicer must provide certain information upon a qualified written request
information relating to the servicing of such a loan.” 88605(e)(1)(A). “Servicing” is
defined as “receiving any scheduled periodic payments from a borrower pursuant to the
of any loan . . . and making the payments of principal and interest and such other payme
with respect to the amounts received from the borrower as may be required pursuant to

terms of the loan, 1d82605(i)(3). “Qualified written request” is defined as written

°Plaintiff claims as RESPA violations: ®d Faith Estimate not within limits, No HUD-1
Booklet, Truth In Lending Statement not within limttismpared to Note, Truth in Lending Statemer
not timely presented, HUD-1 not presented at leastlagebefore closing, No Holder Rule notice in
Note, No ¥ Payment Letter.”_Idat 13-14. The Court finds that plaintiff has not provided the facty
predicate for these purported violations.
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correspondence that include, or otherwise enable the servicer to identify, the name and
of the borrower, and include a statement of the reasons that the borrower believes the a
is in error, or that provide sufficient detail to the servicer regarding information relating to
servicing of the loan sought by the borrower. 12 U.S.C. §2605(e)(1)(B); 24 C.F.R.
3500.21(e)(2).

Plaintiff alleges that defendants violated the RESPA by failing to notify him of cert;
assignments of the loan and its servicing rigi{sm. Compl. at 4 13, at 6 19, at 7 712, at 15
2-4), by failing to provide him notice “in writing at least 15 days before the effective date
the transfer” from any of the defendants (Am. Compl. at 15 f4), and by failing to adequa
and timely respond to a “Dispute of Debt” request 4id6 18). However, the only moving
parties that would be required to provide notice are servicers Ocwen and Saxon.

The Court finds that with respect to servicers Ocwen and Saxon, plaintiff has state
sufficient facts to state a claim for violation of the RESPA. The Court further finds that
plaintiff has failed to state a RESPA claim under section 2605 against defendants MERS
Deutsche and RTS because plaintiff has not alleged that they were “servicing” his loan.

l. Violation of the CPA

Plaintiff argues that he has plead facts that demonstrate a violation of the CPA be
defendants “continue to block, mislead, omit, and deceive Plaintiff by failing to answer al
the demands, requests, or correspondence Plaintiff previously sent to Defendant(s)” ang
because defendants “failed to properly cause to be recorded ALL of the appropriate
assignments and transfers to maintain an accurate chain of title and establish a complet
of who [is] the true and correct party of interest.” Dkt. # 17 [Opp’n] at 15, #29 [Opp’n to

Saxon] at 9. Plaintiff also argues that defendants “caused derogatory, erroneous, and

"Defendant Saxon has attached as Exhibit M$o Gutierrez’s declaration what purports to
the notice given to plaintiff about the change in servicing of plaintiff's loan. #2&-1. However,
plaintiff claims that he has not previously sees tetter. Dkt. #29 [Opp’n to Saxon] at 3. The Cou
declines Saxon’s request to treat its motion as one for summary judgment simply to consider th
because the Court does not have before it the complete record of all relevant documents, inclu
promissory notes, and all purported transfers of the notes, Deed 1 and Deed 2.
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inaccurate information to be reported into Plaintiffs [sic] credit file from at least April 200¢
through November 2009.”_Id.

To state a claim under the CPA, plaintiff must plead facts demonstrating: (1) an ur
or deceptive act or practice, (2) in trade or commerce, (3) that impacts the public interes
which causes injury to the plaintiff in his or her business or property, and (5) which injury

causally linked to the unfair or deceptive act. Indus. Indem. Co. v. KallEldgWn. 2d 907,

920-21 (1990). Ordinarily, a breach of a private contract affecting no one but the parties
contract is not an act or practice affecting the public interest. Hangman Ridge Training
Stables, Inc. v. Safeco Title Ins. Cb05 Wn.2d 778, 790 (1986). However, a private dispu

can affect the public interest if it is likely that additional plaintiffs have been or will be inju

in exactly the same fashion. Id@he Court must examine several factors to determine whe
the public interest is impacted: (1) Were the alleged acts committed in the course of
defendant’s business? (2) Did defendant advertise to the public in general? (3) Did defy
actively solicit this particular plaintiff, indicating potential solicitation of others? (4) Did
plaintiff and defendant occupy unequal bargaining positionsat itP0-91.

Here, plaintiff's allegations concerning purported violations of the CPA are identicg
every defendant. Even if the Court assumes that plaintiff has met the first two elements
CPA claim, he has failed to state facts sufficient to demonstrate the last three elements.
facts are alleged to support plaintiffs claims that the acts alleged impacted the public intg
and caused plaintiff's alleged injuries. Plaintiff also has not plead an actionable injury. |
unclear to the Court whether the trustee sale has occurred, and plaintiff does not dispute
default under the terms of the note.

Accordingly, the Court grants defendants’ motion to dismiss the CPA claims as to
moving defendants without prejudice.

J. Violation of the TILA

Plaintiff alleges a violation of the TILA for failing to provide notice of transfer of his
promissory note. Dkt. #17 [Opp’n] at 2; Dkt. #29 [Opp’n to Saxon] at 4, 6. The TILA req
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that if ownership is transferred, the new owner or assignee of a mortgage loan must notify tr
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borrower within thirty days after the loan is sold or assigned of its identity, contact inform

and information about any party with authority to act on behalf of the new owner. 15 U.§

881641(qg) (effective May 20, 2009), 1640(a) (private right of action for violation of section

1641(f) or (g)). A servicer of a consumer obligation arising out of a credit transaction is 1
treated as an assignee unless the servicer is or was the owner of the obliga§b64 1¢f)(1).
The Court has not been provided with all relevant documents, including the promissory 1
and any purported transfers of the note. However, plaintiff has alleged that defendants §
and Ocwen became the owner of his loan. Am. Compl. at 4-5 {3, 15 2. He also allege
has not received any notice of transfer of ownership of the note, or received any respon:
written requests seeking the identity of the note holderatl@.98, 7 712.

Accordingly, the Court finds that plaintiff has stated a claim for a TILA violation ag
defendants Saxon and Ocwen. Plaintiff has not alleged that defendants MERS, Deutsc
RTS ever held the note, and the Court dismisses the TILA claim against them without
prejudice.

K. Fraud

Plaintiff claims that defendants fraudulently induced him to execute the promissory
and deed of trust. Dkt. #17 at 2:12-13, 3:1-3, 11:3-4. Plaintiff claims that the deed of tru
contains a false statement because it specified MERS as the beneficiaty6:28-26, 10:6-9.
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Plaintiff also claims that defendants have “committed fraud by representing to the court that

Defendant(s) are real party(ies) in interest in the contract of sale and has standing to tak
property from defendant when no such claim exists.”16d25-17:2.

To survive a motion to dismiss, a complaint must plead allegations of fraud with
particularity. Fed. R. Civ. P. 9(b). The complaint must include an account of the time, p
and specific content of the false representations as well as the identities of the parties to
misrepresentations. Schwartz v. KPMG |, 1476 F.3d 756, 764 {Cir. 2007). Rule 9(b)

does not allow a plaintiff to lump all defendants together, but requires plaintiffs to differer

their allegations and inform each defendant separately of the allegations surrounding hig

participation in the fraud. ldt 764-65. In Washington, a claim for fraud has the following
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elements: (1) representation of an existing fact, (2) materiality, (3) falsity, (4) the speakef

knowledge of its falsity, (5) intent of the speaker that it should be acted upon by the plair
(6) plaintiff's ignorance of its falsity, (7) plaintiff's reliance on the truth of the representati
(8) plaintiff's right to rely upon it, and (9) damages suffered by plaintiff. Stiley v. Bb@®
Whn. 2d 486, 505 (1996).

Here, plaintiff's claims fail to allege any purported fraudulent conduct with specific

Accordingly, the Court dismisses plaintiff's fraud claims against all defendants without
prejudice.

L. Conspiracy

Plaintiff claims that defendants have engaged in an ongoing criminal conspiracy.

#17 at 17. The Court will construe plaintiff's claim as civil conspiracy. “A conspiracy is

combination of two or more persons who contrive to commit a criminal or unlawful act, of

commit a lawful act for criminal or unlawful purposes.” Adams v. King Cgoutfi¢ Wn. 2d

640, 660 (2008). Plaintiff has failed to allege sufficient facts to state a claim for civil
conspiracy, and the Court dismisses this claim with prejudice.
V. CONCLUSION
For all the foregoing reasons, the Court GRANTS in part defendants’ motions to d
and DISMISSES the following claims WITH PREJUDICE:
1. Intentional infliction of emotional distress against all moving defendants;
2. Slander of title against all moving defendants;
3. Fiduciary duty against all moving defendants;
4. DTA against defendants Ocwen and Saxon only; and
5. Conspiracy against all moving defendants.
The Court DISMISSES the following claims WITHOUT PREJUDICE:
1. FDCPA against all moving defendants;
2. RESPA against defendants MERS, Deutsche, and RTS;
3. CPA against all defendants;
4. TILA against MERS, Deutsche, and RTS; and
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5. Fraud against all defendants.
The Court DENIES defendants’ motion to dismiss the following claims:
1. DTA against MERS, Deutsche and RTS only;
2. RESPA against defendants Ocwen and Saxon only;
3. TILA against defendants Saxon and Ocwen only.
Plaintiff may amend his complaint with respect to claims that the Court has not

dismissed with prejudice within thirty days of this Order.

DATED this 26" day of January, 2011.

A S Cannke

Robert S. Lasnik
United States District Judge
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