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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

DEBORAH BOLLINGER and BRYAN
BUBNICK, individually and on behalf of
all others similarly situated,

Plaintiffs,
V.
RESIDENTIAL CAPITAL, LLC; GMAC
MORTGAGE, LLC; and ALLY
FINANCIAL, INC.,

Defendants.

CASE C10-01123-RSM

ORDER GRANTING PLAINTIFFS’
MOTION FOR PARTIAL
SUMMARY JUDGMENT AND
DENYING DEFENDANTS’
MOTION FOR PARTIAL
SUMMARY JUDGMENT

[. INTRODUCTION

This matter comes before the Court upon théigs cross-motions for partial summary

judgment. Dkt. # 125, 137. For the following reasons, Plaintiffs’ motion is GRANTED and

Defendants’ motion is DENIED.

Doc. 152

ORDER GRANTING PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT AND DENYING
DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT - 1

Dockets.Justia.com


http://dockets.justia.com/docket/washington/wawdce/2:2010cv01123/169004/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2010cv01123/169004/152/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

II. BACKGROUND

A. Facts

1. Mortgage underwriting

Plaintiffs worked as underwriters for Defemdsi residential mortgage business. Dkt.
#1149 2; Dkt. # 125, Ex. N 28. Plaintiffs’ maluties were to confirm that mortgage
applications met Defendants’ guidelines aadomdary market guidelines. Dkt. # 125 Ex. O |

Plaintiffs’ duties were, as one of Defendgrdfficers put it, “unctional as opposed to
conceptual.” Dkt. # 124, Ex. 2 at 5878. Lafhcers would begin the mortgage application
process by advising customers about the misable mortgage products and collecting
application datald. The data collected by the loafficers would pass through an automateg
review system that determined whetherd¢bhstomers met Defendants’ guidelines for the
mortgage product in questiotd. The automated system recommended whether to approv|
application. Id. After the automated review, Plaintiffs verified the accuracy of the data in t
application and reviewed theg@lication for compliance witguidelines that the automated
system could not procestd. Plaintiffs then gave final appval for the mortgage. Dkt. # 124
Ex. 3 at 2.

Plaintiffs did not ad\se or counsel applicants abouitable mortgage products. Dkt.
# 124, Ex. 2 at 5. Plaintiffoald recommend approval of digations that did not meet
guidelines, but in such cases the final apprdeaision went to another department. Dkt. # 1
Ex. 3 at 2; Dkt. # 131 { 7. Plaintiffs could also suggest alternative products for which cus|
might qualify but had to get loan officer apprbf@ such variances. Dkt. # 133, Ex. 10 at 56

57, 74. In addition, Plaintiffs had some latitude in calculating items such as income and &

e an

24,

tomers

ISsets,
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but their results had to match wh2¢fendants’ investors would calate. Dkt. # 124, Ex. 3 at
Dkt. # 133, Ex. 10 at 50.

Defendants evaluated Plaintiffs on the basigrofiuctivity. Plaintiffswere expected to
review a certain number of loan applicatigpes day and received incentive bonuses tied to t
total value of reviewed loans. Dkt. # 124, Bxat 5878; Dkt. # 125, Ex. O 77. Plaintiffs werg
also evaluated based on how many errors thelermraapplying Defendants’ guidelines. Dkt.
# 125, Ex. O at 66-67.

2. FLSA overtime exempbin and internal audits

Until 2010, Defendants classified Plaintiis “administrative” workers who were
exempt from the overtime pay requirementshef Fair Labor Standards Act (“FLSA”).
Dkt. # 114 1 30; 29 U.S.C. 88 207(a), 213(a). Thassification also exepted Plaintiffs from
overtime pay under the Washington MinimiWage Act (“WMWA,”) which mirrors the

FLSA'’s overtime and exemption provisionSeeWash. Rev. Code 88 49.46.010(3)(c),

49.46.130(1)Palazzolo-Robinson v. Sharis Mgmt. Cog8 F. Supp. 2d 1186, 1189 n.3 (W.D.

Wash. 1999). Plaintiffs regularly worked mahan forty hours a week and would have merited

overtime pay if classified as non-exempt.t3k114 1 27; 29 U.S.C. § 207(a); Wash. Rev.
Code § 49.46.130(1).

In 2006, Defendants hired the law firm Mongé.ewis & Bockius to audit Defendants’
decision to classify Plaintiffs as exempt adisirative workers. Dkt. # 124, Ex. 9. Morgan
Lewis ultimately advisg Defendants that the decision was propér. During the audit, Morga
Lewis consulted guidance issued by the Admiatst of the Wage andour Division of the
Department of Labor. The most importgoidance was a 2006 opami letter concerning

mortgage loan officers—which was rescindedlarch 2010—and a published illustration of

-

ORDER GRANTING PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT AND DENYING
DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT - 3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

how exemption principles applied to financsakvices industry workers. Dkt. # 125, Ex.IH
Ex. Q 26; Dkt. # 129, Ex. 7 at 30-31; Dkt. 141, Ex. 2.

In summer 2008, Morgan Lewis learnedvdhalen v. J.P. Morgan Chase & C8669
F. Supp. 2d 327 (W.D.N.Y. 2008), which held thairtgage underwriters fell under the FLSA
administrative exemption. Morgan Lewis review&tialenand concluded that it supported
Defendants’ decision toassify Plaintiffs as exempt. Dkt. # 130 | 3.

Despite Morgan Lewis’ advic&efendants’ officers wereoncerned about the decisior
to classify Plaintiffs as exempt. Internal ei&rom May 2009 show that the issue had been
source of debate for some time.” Dkt. # 143, Ex. S 4077. The officers were particularly
concerned because most of Defendants’ congpstitere paying their underwriters overtime.
Id. at 4075.

A few months later, Defendanhired attorney Maxine Goodman to perform a new ay
of the exemption decision. Dkt. # 125, Ex. P1R- Like Morgan Lewis, Goodman conclude
that the 2006 opinion letter ondo officers, published guidanoe financial services industry
employees, anwWhalensupported Defendants’ exemptiogcision. Dkt. # 133, Ex. 9 at 14-15
19-23.

In November 2009, the Second Circuit issD&yis v. J.P. Morgan & Chase C&87
F.3d 529 (2d Cir. 2009), which reverséthalenand held that underwrite did not qualify for
the FLSA’s administrative exemption. Goodman revieweddléngs decision and concluded
that underwriter duties describedthat case were analogousit@intiffs’ duties. Dkt. # 125,
Ex. P 40, 42. In January 2010, she recommended#fandants reclassify Plaintiffs as non-

exempt. Dkt. # 124, Ex. 2 at 5876. Defendantssdidbout a month later. Dkt. # 124 at 5.

I

QJ:

idit

)

ORDER GRANTING PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT AND DENYING
DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT - 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

B. Litigation

Plaintiffs filed this class @ion against Defendants, allegiagrious violations of federal
and state labor laws. Dkt. # 114 1. In thencaielevant to this @er, Plaintiffs allege
Defendants misclassified Plaintiffs aseext from FLSA and WMWA overtime pay
requirements.d. 11 30, 53, 61. The Court has granted diomhl class certificadn. Dkt. # 58.

Plaintiffs have moved for pal summary judgment, askirige Court to determine as &
matter of law that (1) Plaintiffs did not fall under the FLSA’s administrative employee
exemption and (2) Defendants may not involeeRlortal-to-Portal Act’s “good faith reliance”
defense to liability. Dkt. # 129. Defendantvé&also moved for summary judgment, asking
Court to determine as a matter of law that (1jelddants are entitled to the Portal-to-Portal A
good faith reliance defense; (2) holding Defenddiable under the FRA and WMWA would
be an impermissible retroactiapplication of new law; (3) Defelants are entitled to the Porta
to-Portal Act’s “limited good faithtlefense to liquidated damages; and (4) the FLSA’s stan
two-year statute of limitations applies becabDséendants did not willfly violate the FLSA.
Dkt. # 137.

[ll. LEGAL FRAMEWORK

A. Summary judgment standard

The Court will grant summary judgment whéthe movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). Material factedhose which might affect the outcome of the s
under governing lawAnderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). The Court

does not weigh evidence to determine the tofitihe matter but instead “only determine][s]

the

ct's

1

Hard

it
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whether there is a genuine issue for triglfane v. Conoco, Inc41 F.3d 547, 549 (9th Cir.
1994).

The Court draws all reasonable infares in favor of the non-moving partjattos v.
Agaranq 661 F.3d 433, 439 (9th Cir. 2011) (en bandhnetheless, the non-moving party mu
make a “sufficient showing on an essential element of [its] case with respect to which [it]
burden of proof” to survive summary judgmeelotex Corp. v. Catretd77 U.S. 317, 323
(1986). “The mere existence of arditla of evidence” is not enoughAnderson477 U.S. at
252.

B. Overtime requirement

The FLSA generally requires employers ty plzeir employees time and a half for wor
exceeding forty hours per week. 29 U.S.C. § 207(a)(1). Although Plaintiffs often worked
than forty hours per week, Defendants did not pay them overtime until early 2010. Dkt. #
11 27, 30. The parties’ cross-motions cover tiypes of issues: (1) whether Defendants are
liable for failing to pay overtime and, if so, (2) whether such liability is limited. The Court
addresses each category in turn.

V. LIABILITY FOR FAILURE TO PAY OVERTIME
A. FLSA’s administrative employee exemption

Plaintiffs seek summary judgment on Dedants’ affirmative defense invoking the
FLSA’s administrative employee exemption. tDk 124 at 10. The FLSA exempts several
categories of employees from the overtimg pEguirement, including “any employee employ
in a bona fide . . . administrative . . . capacit®9 U.S.C. § 213(a)(1). Defendants have the
burden of proving this exemption appliesdat is construed narrowly against theBothell v.

Phase Metrics, In¢299 F.3d 1120, 1124-25 (9th Cir. 2002).

st

has the

k

more

114

ed
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The FLSA does not define “employed in a bdide . . . administrative . . . capacity,”
instead delegating that taskttee Secretary of Labor. 29 U.S&213(a)(1). The Secretary ha
promulgated a three-pronged definition of the administrative exemption. Under this defin
administrative employees are workers (1) who'priempensated on a salary or fee basis at
rate of not less than $455 pee&k”; (2) “[w]hose primary duty ithe performance of office or
non-manual work directly related to the mamagat or general business operations of the
employer or the employer’s customers”; and“[@)hose primary duty includes the exercise ¢
discretion and independent judgnt with respect to matteos significance.” 29 C.F.R.
§ 541.200(a).

The parties focus exclusively on the “dutybpg. The Court must determine whether
a matter of law, Plaintiffs’ “primary duty [wghe performance of office or non-manual work
directly related to the management or gahbusiness operations of the employer or the
employer’s customers.” 29 C.F.R. 8§ 541.200(a)(2).

1. Administrative/production dichotomy

Plaintiffs contend the so-datl “administrative/production diotomy” demonstrates tha
Plaintiffs did not perform exempidministrative duties. Dkt. 24 at 12. The dichotomy is ar
illustration issued by the Wage and Hour DivisiomAldistrator to help explain what constitut
exempt administrative work. The guidance begnexplaining the general nature of exemp!
administrative work: “To qualify for the admstrative exemption, an employee’s primary du
must be the performance of work directhated to the management or general business
operations of the employer or the employer’s customers.” 29 C.F.R. § 541.201(a). Then
way of example, the guidance distinguishes betWeenk directly related to assisting with thq

running or servicing of the business”—whiis administrative—and “working on a

1S

tion,

—

, as

it

esS

Ly

by

manufacturing production line”—which is noid.
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Plaintiffs ask too much of the adminestive/production dichtomy. Applying the
dichotomy requires a conservative approacfeineral and particular care where there is no
tangible good. Before 2004, the regulatiomuestion distinguished broadly between
administrative and “production” work. Z9.F.R. § 541.201(a) (2003). But now the
“production” example has a narrower, more itiadal focus: “working on a manufacturing
production line.” Id. (current version). In limiting thadministrative/production dichotomy to

the concept of manufactag, the Administrator explained thdhe dichotomy has [n]ever bee

[n]or should be a dispositive test foregmption.” 69 Fed. Reg. 22122, 22141 (Apr. 23, 2004).

This view is consistent with that of the Nirflircuit, which has explairkthat the dichotomy is
merely one attempt “to clarify the elusirreeaning of the term ‘administration.Bothell 299
F.3d at 1126. “Only when work falls squarely the production sidef the line has the
administration/production dichotomy been determinativd.’at 1127 (quotindReich v. State o
New York 3 F.3d 581, 587-88 (2d Cir. 1993) (internal punctuation omitted)).

With this framework in mind, the Court cannot make a definitive ruling on the basig
the administrative/production dichotomy. The dichotomy’s focus on a traditional manufag
line makes it “not terribly usefukvhen applied to service workerRoe-Midgett v. CC Servs.,
Inc., 512 F.3d 865, 872 (7th Cir. 2008). HeraiRtiffs were “neither working on a
manufacturing line nor ‘producingnything in the teral sense.’ld. at 873. Before the
Administrator’'s 2004 revisionghis may not have been a major stumbling bloSkeBratt, 912
F.2d at 1070. But since 2004, the clear trend isdwe away from contrived analogies betwe
services and productiorBeeln re Farmers Ins. Exch481 F.3d 1119, 1132 (9th Cir. 2007).

Plaintiffs urge the Court tadopt the administrative/prodian dichotomy analysis useg

by the Second Circuit iDavis Dkt. # 124 at 15Davis held that mortgage underwriting was

=)

of

turing

en
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production work under the dichotomy. 587 F.383%. The Second Cirttdound certain facts
about the underwriters’ work—faxample, the fact that thunderwriters were evaluated and

paid on the basis of pdactivity—particularly importat in this analysisSeed. at 534-35. As

Plaintiffs note, those facts apeesent here as well. Dkt. # 124, Ex. 2 at 5878; Dkt. # 125, E
7.

It is not clear thaDavis says as much as Plaffgiclaim it does. AlthougBbavis phraseg
its holding in terms of the administrativedpiuction dichotomy, it explicitly compared its
reasoning to the Ninth Circuit agach of treating the dichotonag a mere tool in a larger
inquiry. SeeDavis, 587 F.3d at 535-3'Bothell 299 F.3d at 1126. But to the ext&avisfound
the dichotomy dispositivets analysis was flawedDavisrelied on the pre-2004 example of
“production,” which had no qualificationsSee587 F.3d at 532 n.2. The current example
equates production with physicalanufacturing, and its usefub®is limited accordinglySee
29 C.F.R. 8§ 541.201(a); 69 Fed. Reg. at 22141.

2. Other illustrations of administrative work

Plaintiffs argue that even if the adnstrative/production dichotomy does not end the
inquiry, Defendants still cannohsw Plaintiffs’ duties were administrative as required by the
exemption. Dkt. # 124 at 16-17. They argue thatAdministrator’s dter illustrations of
administrative work show Plaintiffs’ dutiesddnot fall under the administrative exemption’s
duty prong.

The Court agrees. Before explaining whgwever, the Court must address Defendal
argument that the Court cannot reach this question. Defendants argue that once the Cou
decided not to apply the administrative/praituc dichotomy, it must analyze the second ang

third prongs of the administrative exemption tibge. Dkt. # 137 at 9. Since the parties havg

X. O

nts’

rt has

A4

not briefed whether Plaintiffs’ “primary dpinclude[d] the exercise of discretion and
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independent judgment with respect to mattersigriificance,” the Cournust wait for a later
motion for summary judgment to deciddether the exemption applieSeed.; 29 C.F.R.
8§ 541.200(a)(3).

This argument is unsupported and makes no sense. The administrative/productio
dichotomy is not the only way to determineetiner Plaintiffs’ duties were administrativBee
Bothell 299 F.3d at 1126. The Court is free to applothe question of wha administrative
work from a different angle, and it will do so.

As noted above, one broad defioin of administrative work isvork “directly related to
the management or general business operatioihe @mployer.” 29 C.F.R. § 541.201(a). THh
Administrator further defines such work assi&$ing with the running or servicing of the
business.”ld. The “essence” of this definition is “the running of the business, and not
merely . . . the day-to-day carrying out of its affairBratt, 912 F.2d at 1070 (internal quotatic
marks omitted). As the Administrator has explained:

[w]ork directly related to managemeamt general business operations includes,

but is not limited to, work in functionareas such as tax; finance; accounting;

budgeting; auditing; insurance; quality control; purchasing; procurement;
advertising; marketing; researchfedgt and health; personnel management;
human resources; employee benefits; labtations; public relations, government

relations; computer netwlorinternet and databaaeministration; legal and
regulatory compliance; and similar activities.

29 C.F.R. § 541.201(b).

This list distinguishes between work tlzety employer needs performed—such as
accounting, human resources, angutatory compliance—and work that is particular to an
employer’s industry.SeeBratt, 912 F.2d at 1070. The formerpart and parcel of running a
business and therefore exempt adstnative work. The latter is not.

Under this framework, Plaintiffs’ work was not administrative. The work Plaintiffs g

collecting customers’ financial data and measgy that data agaih®efendants’ lending

—

e

4

ORDER GRANTING PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT AND DENYING
DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT - 10

n

d—



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

guidelines—was necessary because Defengaotsded mortgages, not because Defendants
were in business generally.

Administrative guidance on how to applystlanalysis to customer service and the
financial services industry confins that Plaintiffs did not havedministrative duties. “[W]ork
directly related to the management or genleusiness operations of the employer’s custome
—not just the employer—may be exempt. 29 R.R 541.201(c). In this context, the major
example of exempt administrativerk is high-level advice anahalysis. “Thus, for example,
employees acting as advisers or consultantiseio employer’s clierstor customers (as tax
experts or financial consultantsy example) may be exemptlid.

Consistent with this general principle, themdistrator’s illustration of exempt financi
services work boils down to sophisticatealgsis and targeted advice and marketing:

Employees in the financial services industry generally meet the duties

requirements for the administrative exeraptif their duties include work such as

collecting and analyag information regarding the customer’s income, assets,
investments or debts; determiningielinfinancial products best meet the

customer’s needs and financial circuamgtes; advising the customer regarding

the advantages and disadvantages ofmdiffefinancial products; and marketing,
servicing or promoting themployer’s financial products.

29 C.F.R. § 541.203(b).

This illustration is perfectly consistent withe rule that exempt administrative work is
about running a business, not implting its day-to-day operationSeeBratt, 912 F.2d at
1070. All businesses and individuals need finagdor major purchases. By implication, the
need analysis of their particular needs andaen the best products services to meet those
needs. Although the advice received will reflect individual circumstances, the need for th
advice is independent of those godl. id. (explaining that, under pr2004 guidance, “[a]dvigG

on matters that involve policy determinatiomsfers to “how a business should be run”).

b

Is”

<
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Plaintiffs did not perform the sort of higavel analysis and counseling that constitute
exempt administrative work in tmancial services indary. Plaintiffs did not determine whig
products best met clients’ needs, advise clients on the merits otifsarpooducts, or market
different products to clients. Their dudie-validating informatiorand ensuring compliance—
were merely the final step in Defendants’ day-to-day business of selling mortgages. Dkt.
Ex. 2 at 5878ld. Ex. 3 at 2.

Defendants’ attempt to analogize Plaintiffarisurance claim adjusters fails. Dkt. # 1}
at 14. InFarmers the Ninth Circuit held that a da of claim adjusters fell under the
administrative exemption. 481 F.3d at 1124. Blammers the claim adjusters’ duties
“track[ed] word for word the language” applicable Administrator guidancéd. at 1129; 29
C.F.R. 8§541.203(a). As discussdmbve, that is the not case hefide applicable Administratg
guidance is that which concerns financial sggiindustry employees, atiee tasks described
that guidance do not match Plaintiffs’ duties.

Defendants try to link Plaintiffs’ duties tbhe appropriate Administrator guidance by
arguing Plaintiffs’ work involved “collecting and alyzing information regaling the customer’
income, assets, investments or debts.” 29RC.§541.203(b); Dkt. # 129 at 15. This argumg
is unavailing. Plaintiffs collected and analyzed data in only the most mechanical sense.
guidelines told Plaintiffs what information terify. Defendants’ assessment of customers’
finances had to match the calculations of Defendants’ investors. Dkt. # 124, Ex. 3 at 2; D
# 133, Ex. 10 at 50. Plaintiffs’ decision to deviate from the automated system'’s
recommendations either had to be approvedrmnther officer or meet the guidelines for a

different product. Dkt. # 124, Ex. 3 at 2; DKt133, Ex. 10 at 56-57, 74. In sum, Plaintiffs’

h

# 124,

Dr

n
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work was, as one of Defendants’ officers putfitnctional rather than eaeptual.” Dkt. # 124,
Ex. 2 at 5878.

Defendants’ argument that Plaintiffs’ vkowas administrative because it was “of
substantial importance” to Defendants is alsavailing. Dkt. # 129 at 15. Defendants cite
Famersfor this proposition, butarmersrelied on guidance the Administrator has since
changed.SeefFarmers 481 F.3d at 1131; 29 C.F.R. § 541.205(a) (2004). In 2004, the
Administrator deleted the phrase “substaintnportance” from gulance discussing the
administrative exemption’s duty prong and limited concept to the discretion prong: “the
exercise of discretion and ingendent judgment with respectrt@tters of significance.” 29
C.F.R. 8§ 541.200(a)(3). The extaitPlaintiffs’ discréion and whether it concerned “matters
significance” is not before éhCourt on the current motions.

Moreover, even if the importance of a fupatis relevant to the duties prong, Plaintiff;
duties were not important in the sense thatil trigger the administrative exemption. Unde
the now-rescinded guidance, the importance of wotkd matter if it affected “management ¢
operation of the business of [the] employeftbe] employer’s customers.” 29 C.F.R.
§ 541.205(a) (2004). Thus, “importance” is me@ipther example that can illustrate wheth¢
employees help run a business. Defendadmdo argue Plaintiffs’ work was important
because it was necessary to bring Defendants’ ngetgeoducts to the marketplace. This vie
would practically make every worker’s duties adisirative. It cannadbe reconciled with the
duty to construe FLSA exemptions narrowlyeeBothell 299 F.3d at 1124-25.

B. “Good faith reliance” defense

Both parties seek summary judgment witbpect to Defendants’ affirmative defense

relying on 8§ 259 of the Portal-to-Portal Act. Dkt124 at 25; Dkt. # 137 at 8. Section 259 is

absolute defense to liability for wrongly exptimg employees from overtime. To invoke it,

of

\°Z4

I

D
=

PW

an
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Defendants must prove their misclassification afifitlffs “was in good faith in conformity with
and in reliance on any written administrative dagan, order, ruling, appwal, or interpretation
of the [Administrator], or any administrative practice or enforcement policy of [the
Administrator] with respect tthe class of employers to wh [Defendants] belonged.” 29
U.S.C. § 259(a).

Although Plaintiffs attack Defendants’29 defense generally, their arguments are
relevant mostly to 8§ 259’s conformity elemefihe Court finds that Dendants cannot establis
this element as a matter of law. To the extkatparties have speaélly addressed other § 25
elements, the Court need mansider their argumentSeeDkt. # 137 at 16, 18-19; Dkt. # 142
at 15-21.

1. Conformity with Administrator quidance

Plaintiffs argue that the 259 defense requires Administraguidance that “specifically
addresses [the employer’s] circumstances.” BKi24 at 19. The Court agrees. Section 254
requires “actual conformity” with Administrator guidance. 29 C.F.R. § 790.14(a). An emg
cannot act in conformity with Administrator guidance where the guidance does not clearly
to the employer’s circumstances. The Administrats illustrated the stt meaning of “actual
conformity” with this example:

[A]n employer receives a letter fromettAdministrator of the Wage and Hour
Division, stating that if certain specifieircumstances and facts regarding the
work performed by the employer’'s employ@asst, the employees are, in his
opinion, exempt from provisions of the Fambor Standards Act. One of these
hypothetical circumstances upon which the opinion was based does not exist
regarding these employees, but the eygt, erroneously assuming that this
circumstance is irrelevamntelies upon the Administrator’s ruling and fails to
compensate the employees in accordantdetive act. Since he did not act “in
conformity” with that opinion, he has no defense under [§ 259].

29 C.F.R. § 790.14(b).

5h

9

<

loyer

apply
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Consistent with the Administrator’'s guidantee Court has heltdhat § 259 requires an

employer to show “that the [Administrator gund&] on which it relied provided a clear answer

to its particular situation.’Horan v. King Cnty., Wash., Div. of Emergency Med. Serds.
F. Supp. 1471, 1481 (W.D. Wa. 1990). Nearly exher court to conset the question has

ruled the same waySee, e.gHultgren v. Cnty. of Lancaste®13 F.2d 498, 507-08 (8th Cir.

1990);Cole v. Farm Fresh Poultry, Inc824 F.2d 923, 927 (11th Cir. 198EEOC v. Home Ings.

Co, 672 F.2d 252, 265 (2d Cir. 198BEOC v. Baltimore & Oh. R.R. C&32 F.2d 1107, 1111
(4th Cir. 1980)Schneider v. City of Springfield02 F. Supp. 2d 827, 833 (S.D. Ohio 1999);
Burnison v. Memorial Hosp., InaB20 F. Supp. 549, 558 (D. Kan. 1993).

The Court notes that it disagrees with Riiéfis’ argument that a Ninth Circuit case,
Frank v. McQuigg950 F.2d 590 (9th Cir. 1991), adopted a similar specificity requirement.
Frank dealt with whether an employer hsatisfied § 259’s good faith elemer8eed50 F.2d at
598. There, all parties agretht the employer had actedaanformity with Administrator
guidance, and thus the Ninth Circuit didt analyze the conformity elementl. Nonetheless,
the Court is not concerned byetNinth Circuit’s silence on wat conformity means for § 259
purposes. There is overwhelming precedent supporting Plaintiffs’ position.

For their part, Defendants argue § 259 measks “how a ‘reasonably prudent [persof
would have acted under the same or similauarstances’ and requires ‘that the employer h;
honesty of intention and no knowledge of ciratamces which ought to put him upon inquiry
Dkt. # 129 at 16 (quotinglvarez v. IBP, In¢.339 F.3d 894, 908 (9th Cir. 2003)). This
argument misses the point because it describes § 259’s standard for good faith, not confq

See?29 C.F.R. § 790.15(aflvarez 339 F.3d at 90&rank, 950 F.2d at 598. The good faith

b

NJ

ave

Drmity.
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element is distinct from the conformity elemeamd it is possible to 8afy the former but not
the latter. See29 C.F.R. § 790.14(a).

Defendants cite only one published decisiat 8uggests plausiliy is the exclusive
standard for a 8§ 259 defens®eeDkt. # 129 at 16; Dkt. # 137 at 14. Marshall v. Baptist
Hospital, Inc, 668 F.2d 234 (6th Cir. 1981), the Sixth Qitcstated that “courts should be
hesitant to impose retroactive minimum waigéility on employersn the face of an
administrative interpretation which the employer doplausibly interpret as insulating him frg
liability.” Id. at 238. This facially broad language wa$ meant to apply to every element of
§ 259 defense. INlarshall, the employer could have relied twmo conflicting regulations, one
of which was highly general and one of whiprecisely” described its circumstanced. at
237. The Sixth Circuit held that, in view of the ambiguity createthéexistence of two
regulations, the employer acted inogdfaith when it relied on the ospecifically tailored to its
situation. Id. at 238. Marshall did not consider the paraitees of 8§ 259’s conformity
requirement, and at least one distdotirt in the Sixth Circuit has helMarshall is consistent
with the general rule that conformity requr&n administrative opinion that addresses the
employer’s specific circumstancesSchneider102 F. Supp. 2d at 833. A few cases have
arrived at the opposite readingMérshall, but the Court finds these cursory, unpublished

decisions to be unpersuasiv@eeKuebel v. Black & Decker, Inc2009 WL 1401694, at *11

(W.D.N.Y. May 18, 2009)Henry v. Quicken Loans, In009 WL 3199788, at *13 (E.D. Mich.

Sept. 30, 2009).
Thus, in order to establish2%9’s conformity element, Defendants must be able to sf

“that the [Administrator guidance] on which [ifjeelied provided a clear answer to [their]

m

-

now
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particular situation.”"Horan, 740 F. Supp. at 1481. The Court now turns to whether the leg

authorities on which Defendantelied met that standard.

2. Opinion letter concerning loan officers

The Morgan Lewis and Goodman auditstbobnsulted a 2006 Adinistrator opinion
letter stating that mortgage loan officers should be considered exempt. Dkt. # 133, Ex. 6
Id. Ex. 7 at 31-32ld. Ex. 9 at 14-15, 23-24. Defendaatsd the auditors felt this letter

supported Defendants’ decision tagsify Plaintiffs as exemptn their view, tle duties of the

mortgage loan officers describedthe opinion letter overlapped part with Plaintiffs’ duties as

underwriters. Dkt. # 133, Ex. 6 at 10d; Ex. 7 at 33-36ld. Ex. 9 at 24; Dkt. # 137 at 11.

This partial overlap in duteedoes not meet § 259’s reaqanrent of “a clear answer” to
whether Administrator guidance applidsoran, 740 F. Supp. at 1481. The job duties of loa
officers highlighted in the 2006 opinion letter ditdrsignificantly from Riintiffs’ duties. The
mortgage loan officers discussadhe opinion letter “collectjeddnd analyze[d] the customer’
financial information and assess[ed] the custonferancial circumstances to determine whel
the customer and property qualif[ied] for a par@uban”; “collect[ed]and respond[ed] to ang
follow[ed] up on customer inquiries”; “advise[d]altustomer about the risks and benefits of
loan alternatives, including tlogtions and variables involved'stay[ed] up-to-date on change
in market conditions”; were “responsible f@commending the best products for the custom
and engaged in “marketing, servicing, or potimg the employer’s financial products.”
Dkt. # 125, Ex. K 2.

Defendants had employees who performed these duties. They were called loan o
SeeDkt. # 124, Ex. 2 at 5878. Plaintiffs, bgntrast, had essentially none of these
responsibilities as underwriter€f all the duties listed in the apon letter, only the first seem:s

to describe some of Plaintiffs’ duties. I@ad sense, Plaintiffs “collected and analyzed”

al

at 82;

—

U
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financial information to “determine whether thestamer . . . qualif[ied]” for a mortgage. Dkt.

125, Ex. K 2. But as discussed above, Plaintiffissti only as part of eerification process for

#

A

decision already made by loan officers and aoraated review system. Defendants’ mortgage

loan officers performed the advisory, customedations, and marketing work described in the
opinion letter. Indeed, those aféirs had the same job titlethe employees discussed in the
opinion letter. In short, Defelants did not act in conformity with the opinion letter by
concluding underwriters with veifferent duties were exempt.

3. Administrator guidance and requlations

The Morgan Lewis and Goodman audits akdeed on various regulations and guidance

published by the Administrator. Dkt. # 12%.H& at 30-31; Dkt. # 133, Ex. 9 at 21-22. The

Court need not address most aésh authorities in detail. Most them, Plaintiffs argue, are tqo

general or plainly distinguishable from Defenti situation to sasify 8 259’s conformity
requirement. Dkt. # 124 at 22-23. The Cdumtls this argument obviously correct, and
Defendants make almost no effort to rebutSee29 C.F.R. 88 541.200, 541.703(b)(7), 541.7
Dkt. # 129 at 22-23; Dkt. # 137 at 15-17. Pidis’ burden on summary judgment is satisfied
with respect to these particular authoriti&eeCelotex 477 U.S. at 322-24.

Defendants do invest substantial effort aelieg their reliance on the Administrator’s
illustration of exempt administrative wonk the financial services industreeDkt. # 29 at 15,
22; Dkt. # 137 at 11, 17. Defendants’ exemptilecision was not “in conformity” with this
guidance either.

The guidance on employees in theafncial servicegdustry states:

Employees in the financial services industry generally meet the duties

requirements for the administrative exeraptif their duties include work such as

collecting and analyag information regarding the customer’s income, assets,

investments or debts; determiningielinfinancial products best meet the
customer’s needs and financial circuamgtes; advising the customer regarding

04;
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the advantages and disadvantages ofiffefinancial products; and marketing,
servicing or promoting themployer’s financial products.

29 C.F.R. § 541.203(b).

Like the 2006 opinion letter, the focus of thigdance is high-level analysis, advice, g
marketing. As discussed above, Plaintiffs didualty none of these things. They did not ad
customers, select products that best met cus®meeds, or market Defendants’ products.
They analyzed information only in the meclaahisense of matching it with items on a detailg
checklist.

Defendants contend th@thaler—the district court deciein that held underwriters
performed exempt administrative work—"“denstrates that, as a matter of law, it was
subjectively and objectely reasonable . . . to rely on 29F.R. 8§ 541.203(b)” in classifying
Plaintiffs as exempt. Dkt. # 144 at 4. Thrgument fails. Defendants concede that “case |3
cannot form the basis of the [§ 259] defendel.” Section 259 requires conformity with a
“written administrative regutan, order, ruling, approvatyr interpretation” of the
Administrator, not a judicial desion. 29 U.S.C. 8§ 259. Case l@nelevant to the question of
conformity only if it persuasiyg shows how the Administrator has given specific guidance
an employer’s situation.

Whalenis not as persuasias Defendants claimihalenfixated on how underwriters
collect and analyze customer information, deoivhether applications met guidelines, and
authorize variances from those guidelin€&e569 F. Supp. 2d at 331. But as discussed ab
these duties do not conform to Administraguidance, which focuses on high-level
individualized analysis, advisirgients, and selecting produdtsat meet clients’ needsSee29
C.F.R. 8§ 541.203(b)Whalen therefore, does not show tha¢fendants can satisfy § 259’s

conformity element.

nd

se

(W

e,
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C. Retroactivity

Defendants argue it would be unfairly retctive to hold Defendants liable under eithe
the FLSA or WMWA. SeeDocket # 37 at 19-20. Withspect to the FLSA, Defendants
contend their reliance on Administrator gunda was reasonable until amber 2009, when th
Second Circuit reversatfhalenin Davis. 1d. at 19. With respedb the WMWA, Defendants
argue that state law mirrors changes in Flit&rpretations but will not enforce any changing
guidance prospectivelyid. at 20;Palazzolo-Robinson v. Sharis Mgmt. Cog8 F. Supp. 2d
1186, 1189 n.3 (W.D. Wash. 1999ksoro Ref. & Mktg. Co. v. Dep’'t of Reveni@4 Wash. 2d
310, 323 (Wash. 2008). Since the Administrdias rescinded the 2006 opinion letter on
mortgage loan officers, Defendarargue, it would be unfair to apply a new interpretation of
administrative exemption under the WMWA. Dkt. # 137 at 12-13.

The Court’s analysis of Defendants’ § 2%&fense renders this argument moot. As
discussed above, neither @06 opinion letter nor the Administrator guidance on financial
services industry employees ever applied to gawé underwriters like &intiffs. Thus, neither
Davisnor the rescission of the 2006 opiniondetinoved the goalposts for Defendants.

V. LIMITATIONS ON LIABILITY
A. Liquidated damages

Defendants seek summary judgment precigdhe award of liquidated damages to
Plaintiffs. The FLSA provides that employevko violate the FLSA’s overtime requirements
“shall be liable to the employe® employees affected in the aomt of their . . . unpaid overtim
compensation . . . and in an additional equmabunt as liquidated damages.” 29 U.S.C.

§ 216(b),ruled unconstitutional on other grounds Aiden v. Maine527 U.S. 706, 712 (1999)

Defendants contend they are entitled as @#ienaf law to the limited good faith defense
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available under § 260 of the Portal-to-Portat. Adnder § 260, “if the employer shows to the
satisfaction of the court that the act or onuegjiving rise to [an ovdrhe pay action] was in
good faith and that he had reasonable groundsdieeving that his aair omission was not a
violation of the [FLSA], the aurt may, in its sound discretioayward no liquidated damages o
award any amount thereof not to exceed the amount specified in [§ 216(b)].” 29 U.S.C. §
A 8 260 defense is available even where an employer does not have a complete defense|
liability under 8§ 259.Nelson v. Ala. Inst. for Deaf & Blin@96 F. Supp. 1108, 1115 (N.D. Alg
1995).

It would be premature to feclose liquidated damages at tbiage. Even if Defendants
can establish the elements of a 8§ 260 defehseylain language of the Portal-to-Portal Act
leaves the decision to deny or reduce ligibed damages in the Court’s discreti@ee29
U.S.C. § 216(b)L.ocal 246 Util. Workers Union of Am. v. S. Cal. Edison 88.F.3d 292, 298
(9th Cir. 1996). The Court will wait for adfjlication on the merits before deciding whether t¢
exercise that discretion.
B. Statute of limitations

The final issue to address is the FLSA’s#ibf limitations. The standard statute of
limitations for FLSA overtime claims is two yesar29 U.S.C. 8§ 255(a). If, however, Plaintiffs
show a willful violation, tle statute of limitations extends to three yedds. Defendants argue
there is no evidence on which a jury abtihd willfulness. Dkt. No. 137 at 23.

The Court disagrees. Willfulness requikeewledge or reckless disregard of a FLSA
violation. Alvarez 339 F.3d at 909. On the one habDdfendants consulted counsel to
determine their obligationsSeeServ. Emps. Int'l Union, Local 102 v. Cnty. of San Djeé&fb

F.3d 1346, 1355 (9th Cir. 1994); Dkt. # 124, Ex. 9; Dkt. # 125 Ex. P 12-13. On the other

=4

nand,

there is evidence Defendants were serioushcerned about the lauthess of classifying
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Plaintiffs as exemptSeeChao v. A-One Med. Servs., In846 F.3d 908, 918-19 (9th Cir. 200
Internal emails show the exemption decigiwovoked ongoing debate and concern, especia
since Defendants’ officers knew that competitmrasidered underwriters to be non-exempt.
Dkt. # 143, Ex. S 4075, 4077. Viewing the evidenciaélight most favorable to Plaintiffs, a
jury could conclude that Defendants knowinghyrecklessly clasBed Plaintiffs as
administrative employees. The Court cannot sch matter of law that the normal two-year
statute of limitations applies.
VI. CONCLUSION

Having reviewed the relevant briefs, the @eations and exhibits attached thereto, an

the remainder of the record, the Court hereby finds and ORDERS:

(1) Plaintiffs’ motion for partial summary judgment (Dkt. # 125) is GRANTED.

(2) Defendants’ motion for partial summgndgment (Dkt. # 137) is DENIED.

(3) The parties’ requests for oral argument are DENIED as moot.

(4) The Clerk is directed to forward a copy of this Order to all counsel of record.
Dated this 3% day of May 2012.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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